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These appeals along with a wit petition have been
filed on behalf of the different |icensees of the shops in
t he shopping conplex known as Palika Bazar which was built
by t he respondent, New  Del hi Muni ci pal Conmittee
(hereinafter referred to as the "'NDMC ") in the -year
1976. The whole conplex is centrally air-conditioned. It
appears that by a resolution dated 29.11.1977, N.D-.MC
decided to allot 98 shops to shopkeepers of Panchkui an Road
because the space occupied by them at the said Panchkui an
Road was required for w dening of the said road. Again on
27.5.1978 the Delhi Admnistration directed the ND MC to
allot shops to 98 stall-holders of Panchkuian Road on the
conditions agreed. A plan of the said nmarketing conpl ex was
prepared and published showing 98 shops which “had been
reserved for the shopkeepers of  Panchkui an Road on
preferential basis. Tenders were invited for allotnment of
ot her 177 shops divided into four zones and further
classified in seven groups for proper identification. In
the advertisenent it was stated that reserved shops were not
being put to tender and preference for allotnment of a
particular shop in a group will be given to the highest
tenderers. It was also stated that only those tenders shal
be consi dered which were above the reserved rate. One of the
terns of allotnment being term No.9 was as foll ows:

"“only t hose trades such as

mentioned in the trade zoning plan

shall be permitted to be run in the

shop. A copy of the details of the
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trade zoning is appended to this

docunent as appendix A ."

The aforesaid zones were demarcated on the plan of the
shoppi ng conpl ex which had been prepared by the N.D.M C. The
persons submitting tenders were required to state the trade
whi ch they proposed to run in the shops. In the application
forns it had been clearly nentioned that "only such trades
as nentioned in the trade zoning plan shall be permtted."
The applicant was also required to give an undertaking that
he had carefully read the menorandum of information and the
terns and conditions of the allotnent and that he had
agreed to abide by the same. The shops were to be given on
licence for a period of five years and thereafter the
licence was renewable subject to increase in the licence
fee by 10 per cent and on such ternms and conditions as nmay
be laid dowmn by the NND.M C. Different reserved prices were
fixed for different shops. The appellants in different
appeal s'including the wit petitioner filed their tenders
and indicated  the trade which they wanted to run in the
shops to  be allotted to them There is no dispute that the
applicants while submtting the tenders, offered the licence
fee at a much higher rate than what was nentioned as the
reserved rate of licence fee in respect of different shops.
Thereafter letters ~of allotment were issued indicating the
trade which such l'icensee could carry in the shops which
had been allotted to them In other words, the applicants
whose tenders were accepted on the rates offered by them
were not only required to pay the licence fee offered by
them and accepted by the ND.MC- but they wundertook to
occupy the shops in different trading zones-and to carry on
the trades which were specified to be carried on in the
zones concer ned.

So far the Panchkui an Road stal |l - hol ders wer e
concerned, allotnment of shops were made to themin the zones
reserved for them but they were not subjected to zoning
restriction, the only restriction which was inposed on them
was that they had to carry on only the pernissible trade
specified in Appendix A to the terns and conditions of the
allotment. They were to pay the licence fee also at a
different rate which was admittedly at a | ower rate than the
licence fee which had been offered and accepted fromthe
applicants who were allotted shops out of 177 shops referred
to above. It is the case of the ND MC that specia
consideration in respect of licence fee as well~ as the
zoning restriction in respect of Panchkuian stall-holders
was made to i nduce and persuade themto nove from Panchkui an
Road to the Palika Bazar Shopping Conplex so that the stalls
occupied by themcould be renobved and the wdening of the
road was facilitated. Simlar concession was offered to sone
Ti betan stall-holders at Janpath requesting them to nove
fromJanpath to Palika Bazar where shops had been reserved
for them in an area known as Mni Mrket. The total nunber
of the stalls in the Mni Market was 58. It is an adnitted
position that the allottees of the stalls in the Mni Market
were not subjected to any zoning system but |ike Panchkui an
Road allottees they were permitted to carry on only those
trades whi ch were perm ssible and had been enunerated in the
af oresai d Appendix 'A .

Later sone of the allottees out of 177 shops whi ch had
been subjected to zoning system so far the nature of the
trade was concerned and who had specifically agreed in
witing to carry on the trades which had been specified for
the trade zones of the marketing conplex, in which shops had
undert aki ng gi ven by them and opened shops in those zones in
respect of trades which had not been specified for those
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zones. In other words, they opened shops to carry on trades
of their own choice which was not perm ssible wunder the
terms of the allotment nade in their favour by ND MC
Because of this, notices were issued to such shopkeepers who
had viol ated the zoni ng system of the marketing conpl ex.

The validity of such notices issued by the ND MC
were questioned by them before the Delhi High Court. A
| earned Judge of the High Court cane to the conclusion that
the action of the ND.MC was discrimnatory and arbitrary
while insisting the wit petitioners to conformand abide
the agreement in respect of trade zoning restrictions and
to relax the sane restrictions so far the stall-hol ders of
Panchkui an Road were concerned who had been allotted shops
in the sane narketing conplex. It was also pointed out by
the |l earned Judge that when several allottees out of 177
shops had changed the trade and had not followed the trade
zoning restrictions, there was. no justification to insist
others to followthe same trade zoning restrictions. On the
aforesaid finding, “the notices issued by the NDMC to
di fferent shopkeepers were quashed and the wit petitions
were al | owed.

On appeal being filed by ND.MC., the Division Bench
set aside the judgnent of the I|earned single Judge and
reversed the finding that the action of the ND.MC while
i nsisting for the trade zoni ng restriction, was
di scrimnatory and violative of Article 14 of t he
Constitution, According to the Division Bench, the stall-
hol ders of PanchKui an Road forned a class separate fromthe
class of allottees who had been -allotted shops out of 177
shops. On the finding aforesaid, wit petitions filed on
behal f of the appellants were dism ssed. However, three
nonths time was granted to them to revert ~back to their
trade zoning restriction and to start the trade for which
the shops had been allotted to them in different | zones
wi thin the marketing conpl ex.

In the counter-affidavit whichhad been filed on behalf
of the N.D MC (vide Civil Appeal No. 7503/83) it had been
stated that since 1950 onwards stalls had been ‘put up on
roads nmentioned in the said counter-affidavit including
Panchkui an Road and Janpath. In PanchKuian-Road ~and 98
stalls had been put. It has been further stated that a
deci sion was taken that shops be reserved for such stal
hol ders of PanchKuian Road in lieu of their surrendering the
stalls, because the | ands beneath these stalls were required
for use of public convenience. They were  occupying such
stalls for nore than three decades and as such a-decision
was taken after pr oper exam nati on by the Del hi
Admi nistration along wth the Government of India to all ot
98 shops to such 98 stal | - hol ders f or their
rehabilitation. They were offered the shops in the aforesaid
mar keti ng conpl ex, which had been reserved for “them and
shown in the Plan also. The relaxation of the trade zoning
restrictions was neant to induce them to nove from the
Panchkui an Road. For the same object even the licence fee in
their case was reduced. Because of the same reason  no
tenders were invited for the 98 shops and tenders were
invited only in respect of 177 shops, which were allotted to
the appellants and others on basis of tenders subnitted by
them 1t was pointed out that appellants and other allottees
of 177 shops knew very well fromthe Plan published and the
notice inviting tenders that 98 shops had been reserved for
stal | -hol ders of Panchkuian Road. In spite of that the
appel l ants and others offered their tenders at different
rates higher than reserved rates which were accepted by the
N.D.MG and allotments of shops were nade in their favour
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In this background, it was not open to themto violate and
contravene the trade zoning restrictions to which each one
of them had specifically agreed.

The | earned counsel appearing in different appeals took
the same stand before this Court that there was no
justification on the part of the ND.MC to make allotnents
of the different shops in the sane nmarketing conplex not
only on different rates of licensing fee, but even wth
different trade zoning restrictions which per se was
arbitrary as equals had been treated as unequals, as such
violative of Article 14 of the Constitution. According to
the appell ants, the Panchkui an Road stall-holders were in no
way different fromthe ‘appellants so far their claimfor
allotment of the shops in the said nmarketing conplex was
concerned. They shoul d al so have been subjected to the sane
trade zoning restrictions-as  are specified in the Annexure
"A to the terns and conditions of allotnent and shoul d not
have been allowed to carry on trades of their choice in the
shops allotted to them Simlarly, there could not be any
concei vabl e justification for charging fromthemthe |licence
fee at a lower rate than what has  been charged fromthe
appel l ants and others simlarly situated.

It appears the Panchkui an Road stal |l - hol ders
wererunning the stalls on the | ands for nore than
t hreedecades which/ were later required for w dening of the
road and a question arose before the ND. MC as to howto
of fer them sonme attractive proposal to rehabilitate them so
that they can nove from Panchkui an Road. This object was
achi eved after proper negotiation, discussion and decision
havi ng been taken in consultation wi t'h the Del h
Adm ni stration and Central Governnent to offer shops to them
in the new marketing conplex at a concessional |icence fee
and without trade zoning restrictions  subject to the
condition that they shall carry any of the trades specified
in Annexure 'A to the ternms and conditions of offer.
According to wus, the allotnment of = 98 shops to the stall-
hol ders of Panchkui an Road was made treating them as a
separate class, on a reasonable and rational basis. The | and
occupi ed by their stalls were required by the NN.D MC/ for a
public purpose i.e. for the widening of the road. It was
otherwise not easy for the ND.MC ~to throw them out of
Panchkui an Road and after proper deliberation a decision
appears to have been taken to induce them to nove out of
Panchkui an Road to Palika Bazar. This object was achi eved by
lowering the licence fee and making relaxation in the trade
zoning restrictions to some extent which cannot be held in
any manner as irrational, partial or biased so as'to be held
to unreasonabl e.

Apart from that even if it is assunmed that concession
was shown to such stall-holders by the ND MC the
appel | ant s cannot nake gri evance in respect of
di scrimnation under Article 14 of the Constitution. Having
agreed to the terms of allotnent they cannot legitimtely
claimthat they should also be treated in the same manner
There appears to be sonme confusion in respect of the scope
of Article 14 of the Constitution which guarantees equality
before law to all <citizens. This guarantee of equality
before law is a positive concept and it cannot be enforced
by a citizen or court in a negative manner. To put it in
other words, if an illegality or regularity has been
conmtted in favour of any individual or a group of
i ndividuals, the others cannot invoke the jurisdiction of
the Hgh Court or of this Court, that the sane irregularity
or illegality be conmitted by the State an authority which
can be held to be a State within the neaning of Article 12
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of the Constitution, so far such petitioners are concerned,
on the reasoning that they have been denied the benefits
whi ch have been extended to others although in an irregul ar
or illegal manner. Such petitioners can question the
validity of orders which are said to have been passed in
favour of persons who were not entitled to the sane, but
they cannot claimorders which are not sanctioned by law in
their favour on principle of equality before |aw Neither
Article 14 of the Constitution conceives within the equality
clause this concept nor Article 226 enpowers the Hi gh Court
to enforce such claimof equality before law. |f such clains
are enforced, it shall _amount to directing to continue and
perpetuate an illegal procedure or an illegal order for
extending simlar benefits to others. Before a claimbased
on equality clause is upheld, it nust be established by the
petitioner that his claim being just and |egal, has been
denied to him while it has been extended to others and in
this process there has been a discrimnation. None of the 98
stal |l -hol ders - were i npl eaded” as parties to the wit
petitions. The appellants questioned the validity of the
al l ot ment of 98 shops on-concessional rates, wthout trade
zoning restrictions in favour of the stall-holders of
Panchkui an Road, but they “were primarily interested that
same concessions in respect of |licence fee and relaxation in
trade zoning restrictions, be also extended to them Any
such claim on their / behal f cannot be entertained on the
basis of concept of equality before  law as enshrined in
Article 14 of the Constitution

The Division Bench of the H gh Court rightly dismssed
the wit petitions filed on behalf of the appellants on the
finding that there was proper justification on the part of
the ND.MC to nmake allotnments of the shops which had been
reserved for stall-hol ders of the PanchKui an Road.

It may nentioned that the appellants in some of the
appeals had filed wit rot petitions before the Hi gh Court
maki ng a grievance that although they were making payments
at the agreed rate in terms of the acceptance of their
tenders and were al so observing t he Dr ade zoni ng
restrictions, still they were suffering because of the other
shopkeepers who had violated the trade zoning restrictions,
A direction was sought for on the ND-MC. that they should
not allow the change of the trade, to those allottees who
were violating the schene of trade zoning restrictions:
Those wit petitions were allowed by the learned single
Judge along with others. But the Division Bench di sm ssed
even such wit petitions.

It appears that wit petitions were filed as early as
in the year 1980 which were allowed by the learned single
Judge on 29th May 1981. The appeal filed on behalf of the
N.D. M C., agai nst the said judgrment was allowed on 18t h March
1983. This Court while granting |eave passed orders
regardi ng mai nt enance of status-quo in respect of the trades
being carried on by the appellants. Interimdirections were
given also in respect of paynment of licence fee at the
reserved rates instead of agreed rates in nmany ,appeals.
Because of these interimorders passed by the H gh Court as
well as this Court in nost of the cases only paynent of the
licence fee has been nmade to the NND.MC. at the reserved
rates and not at the agreed rates. After the dismssal of
the appeals and the wit petition, the appellants and the
wit petitioner are liable to pay the balance ampount of
arrears which runs into lakhs of Rupees in different
appeals. As such at the close of the hearing of the appeals
an alternative submission, was nade on behalf of the
appel lants that in the event of dismssal of appeals and
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wit petition, this Court should direct paynent of the
arrears by reasonabl e instal nents. On behalf of the
N.D.MC. claim was nade for interest over such arrears
contending that N.D.MC should not suffer because of the
interimorders passed by the H gh Court as well as by this
Court.

In view of the legal maxim "actus curiae nem nem
gravabit" which neans that an act of court shall prejudice
no man, NDMC is justified in nmking a claim for
interest. Over the arrears which have remained unpaid for
nore than 12 years because of the interimorders passed by
this Court. This aspect of the matter has been exam ned by
this Court in the case of Raj Kumar Dey and others v.
Tarapada Dey and others, (1987) 4 SCC 398. Although in the
interimorders it has not been stated that in event of
di smi ssal of the -appeals and the wit petition, the
appel lants and the wit~ petitioner shall be liable to pay
interest over the arrears of the licence fee, but that shal
not debar ~ this Court frompassing any order in respect of
paynment  of reasonable interest over the said anpunt.

Taking all” facts and  circunstances into consideration
including the |apse of nmore than 12 years since the appeals
were filed before this Court and the equities arising in
favour of one party or the other, we direct:

1. The allottees will ~ pay licence fee at the agreed rate
subj ect to revisions as per the terns of the |licence deed.

2. If the agreed rate has not been paid -either due to
interimorder passed by any Court or otherwi se and paynent
has been nade on the basis of reserved rate, then for the
period when the interim order was operative, so far the
allottees who have deviated fromtrade zone shall be liable
to pay sinple interest over the arrears for that period at
the rate of 12 per cent per annumand at the rate of 15 per
cent sinple interest for the renuaining period.

3. Allottees who have not deviated fromthe trade zone and
have paid at the agreed rate throughout except the period
when interim orders of the Court were operative, shall pay
the balance ampunt of the arrears of the agreed 'rate with
sinple interest at the rate of 6 per cent.

4. Arrears anounting upto Rs.2.25 lacs shall be paidin four
equal quarterly instalnents on or before 31st - Decenber,
1996. But if the arrear is 1in excess of Rs.2. 25 |acs and
upto Rs.5 lacs, then it shall be paid in six equal quarterly
instal ments on or before 30th June, 1997. In case, where the
arrears is above Rs.5 lacs, it shall be paid ineight equa
quarterly instalments on or before 31st Decenber, 1997. The

arrears shall be calculated in terms of the above order for
period upto 31st Decenber 1995 by the Respondent - N.D.MC.
agai nst each allottee and notice will be served on  such

allottees within six weeks fromtoday.

5. Fromthe nonth of January 1996 the |icence fee as revised
interms of the Iicence deed shall be paid.

6. The allottees who have deviated fromthe trade zoning
restrictions, shall revert back to the trade zone, allotted
to themon or before 31st Decenber, 1996.

7. No damage shall be paid as clained on behalf of the
Respondent - N.D.M C. on account of cancellation of |icence.
8. All notices of cancellation shall be deemed to have been
withdrawn after the directions aforesaid are conplied with
by the allottees or the allottee concerned. But in the event
of failure to conply with any of the aforesaid directions it
shall be open to the NND.MC to proceed with the
cancel lation of the licence of allottee concerned.

9. This order shall not cover the dispute in respect of the
resolution of the Respondent - ND MC dated 12.9.1991
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revising licence fee from10 per cent to 30 per cent on the
expiry of the licence and paynent of interest over the
arrears from 15 per cent to 24 per cent.
10. In respect of the grievance nade on behalf of the
allottees that sales are being nade fromthe show w ndows.
M. Ranjit Kumar, appearing for N D MC. pointed out that
before the |learned single judge, N.D.MC.took a clear stand
intheir affidavit filed that no persons shall be allowed to
sell any article through the show window, it shall be used
only for display purpose and N.D.M C. shall not inplenment
the resolution No.33 dated 15.1.1985 allowing the persons
di splaying their articles in the show w ndows to sell the
articles.

Accordingly the appeals and the wit petition are
di smi ssed subject to the directions given above. In the
facts and circunstances of the case, there shall be no
orders as to costs.




