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ACT:

Constitution of India, 1950, Article 316 and 226 Public
Service Comm ssi on- Chai r man and -~ Menber s- Whet her | possess
qualification and men of integrity and calibre-Wether H gh
Court has power to inquire in such question-Condematory
observations by Hi gh Court-No factual basis on pleadings or
evi dence-Propriety and validity of.

Admi ni strative Law

Nat ural Justice-Condemmatory observations made by Hi gh
Court agai nst Chairman and Menbers of Public Service
Conmi ssion without their being party respondents-Wether
justified.

Recruitnent to posts in Har yana G vil Service
(Executive) & Allied Services-Selection by Public Service
Conmi ssi on-Some i nterviewed candidates closely related to
Menber s- Sel ecti ons-Whet her viti at ed.

Viva voce exam nation-20 candidates called for _each
post-\Whet her justified-Allocation of 33.3%narks in case of
ex-service officers and 22.2% in case of other candi dates-
Whet her the viva voce exam nation suffers fromthe vice of
arbitrariness-CQuidelines for fixing marks for viva voce
examni nat i on- | ndi cat ed.

HEADNOTE

Rule 9 clause (1) of the Punjab GCivil Service
(Executive Branch), Rules 1930 prescribes a conpetitive
exam nation for recruitnent to posts in Haryana GCivi
Service (Executive) and other allied services. Regulation
(I)y in Appendi x (1) lays down that the conpetitive
exam nation shall include conpul sorily and optional subjects
and that every candidate shall take the conpul sory subjects
and not nore than three of the optional subjects, and that
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ex-servicenen shall not be required to appear in the
optional subjects. As per Regulation 5, the conpulsory
subjects carry in the aggregate 400 marks and there is al so
Vi va-voce exam nation which is conpul sory and which carries
200 marks and each optional subject carries 100 marks. Thus,
the witten exam nation carries an aggregate of 700 marks
for candidates in general and for ex-servicenen it carries
an aggregate of 400 marks while in case of both, the viva
voce exam nation carries 200 marks. Regulation 3 provides
that no candidate shall be eligible to appear in the viva
voce test wunless he obtains 45 per cent marks in the
aggregate of all subjects.

Ina witten examnation held by the Haryana Public
Service Commission for recruitment to 61 posts in Haryana
Cvil Service (Executive) and other allied Services, over
1300 candi dates obtained nore than 45% nmarks and thus

qualified
658
for being called for interview for the viva voce

exam nati'on. The ~ Haryana Public Service Comm ssion invited
all the <candidates for the viva voce exanmination and the
interviews lasted for alnost  half a year. The nunber of
vacancies also rose during the tine taken up in the witten
exam nation and the viva voce test and ultimately 119 posts
becane available for being filled and on the basis of tota
marks obtained in the witten exam nation as well a viva-
voce test, 119 candidates were selected and reconmended by
the Haryana  Public Service Commi'ssion to the State
Gover nment .

The respondents-petitioners had obtained very high
marks at the witten exanm nation but ow ng to rather poor
marks obtained in the viva voce test, they could not cone
within the first 119 candidates and  were consequently not
selected. They filed several wit petitions in the High
Court of Punjab and Haryana chall enging the validity of the
sel ection of the appellants and seeking a wit for quashing
and setting aside the sanme. The State of Haryana, Haryana
Public Service Conmission, three nenbers of the Haryana
Public Service Conmission and five sel ected candi dates were
respondents to the Wit Petitions. The respondent s-
petitioners contended before the H gh Court: (1) that the
Chai rman and menbers of the Haryana Public Service
Conmi ssion were not nmen of high integrity, <calibre and
qualification and they were appointed solely as a nmatter of
political patronage and hence the selections nade by them
were invalid; (2) that three of the sel ected candi dates were
related to two menbers of the Conm ssion namely, Shri R C.
Marya and Shri Raghubar Dayal Gaur and though these two
menbers did not participate in the interview of their
respective relatives, they did participate in the interview
of other candidates and the tactic adopted by the Chairman
and the nenbers of the Commi ssion was to give high marks to
the relatives and award | ow marks to the other candi dates so
as to ensure the selection of their relatives. This vitiated
the entire selection process; (3) that the nunber  of
candi dates called for interview were alnmost 20 times the
nunber of vacancies and this not only inposed an intolerable
burden on the Haryana Public Service Comm ssion but also
wi dened the scope for arbitrariness in selection by making
it possible for the Haryana Public Service Commssion to
boost up or deflate the total narks which m ght be obtained
by a candidate. This infirmty had the effect of invaliding
the sel ection made by Haryana Public Service Commi ssion; (4)
that the allocation of 200 narks for the viva voce test out
of a total of 900 marks for the generality of students and a
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total of 600 marks for ex servicemen was arbitrary and
excessive and it had the effect of distorting the entire
process of selection and it was accordingly unconstitutiona
as involving deni al  of equal opportunity in public
enpl oyment; and (5) that the viva voce test was not
conducted fairly and honestly and the selections made were
vitiated on account of nepotism favouritism and casteism
and also political notivation. The appellants, however,
submitted that the challenge to the validity of selections
was unfounded on the grounds; (i) that not only was it not
conpetent to the Court on the existing set of pleadings to
exam ne whether the Chairman and nenbers of the Haryana
Public Service Conmission were nmen of high integrity,
calibre and qualification but also there was no nmaterial at
all on the basis of which the Court could possibly come to
the conclusion that they were men |acking integrity, calibre
or qualification; ~(ii) ~that the Haryana public Service
Conmi ssion being  a constitutional authority it was not
necessary for ~ Sh. R C. M Arya and Sh. Raghubar Dayal Gaur to
wi t hdr aw ‘al t oget her from
659
the interviews and they acted correctly in abstaining from
partici pation when their relatives cane to be interviewed.
This was in conformty with the principles of fair play and
did not affect the validity of the selections; (iii) that
under Regulation 3 in Appendix |, the Haryana Public Service
Commi ssion was justified in calling for interviewall the
1300 and odd candidates who qualified by getting nore than
45% marks; (iv) that « the allocation of 200 'marks for the
viva voce test was nmde under -the Punjab Cvil Service
(Executive Branch) Rules, 1930 and it had stood the test of
time and could not possibly be regarded as arbitrary or
excessive; and (v) that the selections were made fairly and
honestly and they were not tainted by nepotism favouritism
casteismor political patronage, besides there was nothing
to show that any extraneous considerations had influenced
the selection process. The High Court set aside the
sel ections made by the Haryana Public Service Commi'ssi on and
directed the Haryana Public Service Conmn ssion and the State
of Haryana to forthwith declare the result of candidates of
all categories on the basis of witten exam nation al one,
scrupul ously excluding all considerations —of the viva voce
test. Hence these appeals by the appellants, selected
candi dates, State of Haryana and three nenbers of the
Haryana Public Service Comi ssion

Al'l owi ng the appeals, the Court,
N

HELD : 1. (i) The Division Bench of the Hi gh Court was
not justified in naking condematory observations agai nst
the Chairman and all the nenbers of the Haryana Public
Servi ce Conmi ssi on. Three menbers namely S/ Sh, D.R
Chaudhary, Raghubar Dayal Gaur and R C. Marya were joined as
respondent Nos. 3, 4 and 5 but the Chairman Shri B.S. Lather
and anot her menber Shri  Gurmesh Prakash Bishnoi were not
inpleaded in the wit petitions and yet the nobst damagi ng
observations were made against themThis was <clearly in
violation of the principles of natural justice. Moreover,
these observations against the Chairman and nmenbers of the
Haryana Public Service Conmi ssion were mnade wthout any
factual basis on the pleadings or the evidence.

[672 H 673 A-B]

(ii) It is difficult to see how on the basis of a nere
avernent in paragraph 9 of one of the wit petitions, which
averment was disputed on behalf of the respondents, the
Di vi sion Bench of the H gh Court could possibly come to the
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concl usion that politics had played a nmjor role in
appoi ntnent of the Chairnman and nenbers of the Haryana
Public Service Conmission and that they were nmen lacking in
integrity, calibre and qualification, particularly when no
such allegation was made by the petitioners in any of the
other wit petitions. Therefore, the Division Bench of the
Hi gh Court was not at all justified in drawing from the
facts set out in paragraph 9 of Civil wit Petition No. 3344
of 1983 any inference that the Chairman and nmenbers were
totally unfit to be appointed on the Haryana Public Service
Conmi ssion or that they were not men of integrity, calibre
and qualification. However, it may be pointed out that even
if the Chairnman and nenbers of the Haryana Public Service
Conmi ssion were appointed on account of political and caste
considerations, they <could still be nen of character
integrity and competence and  the extraneous considerations
whi ch mi ght have weighed with the appointing authority need
not necessarily reflect upon their conpetence, character or
fitness. [674 A-C, 675 A-B]
660

(ii1) _The  High Court was not justified in undertaking
an inquiry into the question whether the Chairman and
menbers of the Haryana Public Service Comm ssion were nmen of
integrity, calibre and qualification or not. It was a
totally irrelevant/ inquiry because even if they were nmen
lacking in integrity, calibre and qualification, it would
not make their | appointnments invalid, so long as the
constitutional and | egal requirenments in regard to
appoi ntnent were fulfilled. The Hi gh Court was al so wong in
going into the question whether the Chairman and nenbers of
the Haryana Public Service Comission were appointed on
account of caste considerations and political patronage or
were lacking in integrity, <calibre or qualification, when
the validity of their appointnents was not challenged in the
wit petitions nor was any relief clained for setting aside
their appointnents. The validity of ‘their appointnments could
not be guestioned collaterally while considering the
chal l enge to the sel ections nade by them

In the instant case, no constitutional provision was
violated in naking appointnments of the Chairman and nenbers
of the Haryana Public Service Comm ssion nor was any | egal
provi si on breached and the appointnments of the Chairman and
nmenbers of the Haryana Public Service Comm ssion were made
in conformty with t he constitutional and | ega
requirenents. If that be so, it is difficult to seeas to
how t he appointnents of the Chairman and nenbers  of the
Haryana Public Service Comm ssion could be regarded as
suffering from any infirmty or any selections nade by them
could be said to be vitiated, nerely on the ground that they
were not, in the opinion of the Division Bench of the Hi gh
Court, possessed of integrity, calibre or qualifications.

[675 C-D; 676 GH, 675 H 676 A-C

C. Ranga Raju v. State of Andhra Pradesh [1981] 3
S.CR 474 relied upon

2. (i) There was no material whatsoever on record to
justify the observations nade by the D vision Bench that
hi gh marks were undeservedly given to the three candi dates
related to Shri R C. Marya and Shri Raghubar Dayal Gaur and
low marks were deliberately given to the other neritorious
candi dates with a view to manipul ating the selection of the
former at the cost of the latter. In fact, far fromthere
being any material supportive of such observation, there is
one circunstance, which, conpletely mnilitates against the
view taken by the Division Bench and that circunstance is
that the marks obtained by the candidates at the witten
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exam nati on were not disclosed to the nenbers of the Haryana
Public Service Comm ssion who hel d the viva voce
exam nation. |If the menbers, who interviewed the candi dates,
did not know what were the nmarks obtained by the candidates
at the witten examination, it is difficult to see how they
could have mani pul ated the mar ks at the viva voce
exam nation with a view to pushing up the three candi dates
related to Shri R C. Mirya and Shri Raghubar Dayal Gaur or
any other candidates of their choice so as to bring them
within the range of selection. [682 C E]

2. (ii) It is one of the fundanental principles of
jurisprudence that no nman can be a judge in his own cause
and that if there is a reasonable |ikelihood of bias it is

"in accordance with natural justice and commpbn sense that
the justice likely to “be so biased should be incapacitated
fromsitting". The question is not whether the judge is

actual ly biased or-in fact decides partially, but

661

whet her there is a real |Ilikelihood of bias. Wat is
obj ectionable in such a case is not that the decision is
actually tainted wth bias but that the circunstances are
such as to create a reasonable apprehension in the nmind of
others that there is a likelihood of bias affecting the
decision. The basic principle wunderlying this rule is that
justice nmust not only  be done but nust also appear to be
done and this rule has received w de recognhition in severa
deci sions of the Suprenme Court. It is also inportant to note
that this rule is not confined to cases where judicial power
stric to sensu is exercised. It is appropriately extended to
all cases where an independent mnd has to be applied to
arrive at a fair and just decision between the rival clainms
of parties. Justice is not the function of the courts al one;
it is also the duty of all those who are expected to decide
fairly between contending parties. The strict standards
applied to authorities exercising judicial power are being
increasingly applied to admnistrative bodies, for it is
vital to the maintenance of the rule of lawin a welfare
state where the jurisdiction of administrative bodies is
increasing at a rapid pace that the instrunmentalities of the
State should discharge their functions in a fair and just
manner. \Where reasonable |ikelihood of bias is-alleged on
the ground of relationship, the question would always be as
to how close is the degree of relationship or in~ other
words, is the nearness of relationship so great as to give
rise to reasonable apprehension of bias on the part of the
authority making the selection. [683 E-H, 634 A-B; 685 C- D

A K Kraipak v. Union of India AIl.R 1970 S.C 150
relied upon.

D.K. Khanna v. Union of India & Os. [1973] 1 S/ L.R
80: Surinder Nath Goel v. State of Punjab [1973] 1 Ser. L.R
690 and M Ariffudin v. D.D. Chitaley & Ors. [1973] 2 Ser
L.R 119 referred to.

2.(iii) The principle which requires that a nenber of a
sel ection Commttee whose close relative is appearing for
sel ection should decline to beconme a nenber of the sel ection
conmttee or withdraw from it leaving it to the appointing
authority to nominate another person in his place, need not
be applied in case of a constitutional Authority like the
Public Service Conm ssion, whether Central or State. If a
menber of a Public Service Commission was to wthdraw
altogether from the selection process on the ground that a
close relative of his is appearing for selection, no other
person save a nmenber can be substituted in his place. And it
may sometines happen that no other nenber is available to
take the place of such menber and the functioning of the
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Public Service Conmission nay be affected. Wen two nore
nenbers of a Public Service Commission are holding a viva
voce exami nation, they are functioning not as individuals
but as the Public Service Commission. O course, it must be
made clear that when a close relative of a nenber of a
Public Service Conmission is appearing for interview, such
menber nust wthdraw from participation in the interview of
that candidate and nust not take part in any discussion in
regard to the nerits of that candi date and even the marks or
credits given to that candidate should not be disclosed to
hi m

[686 G H, 687 A-B]

Javid Rasool Bhat v.. State of J.& K [1984] 2 S.C.C
632 relied upon.

In the instant case, both the nenbers of the Haryana
Public Service Commissionretired fromthe roomwhen the
inter views of their respective
662
rel atives were hel d. Moreover, neither of themtook any part
in any ‘discussion in regard to the nmerits of his relatives
nor is there-anything to show that the marks or «credits
obtained by their respective relatives at the interviews
were disclosed to them There was no infirmty attaching to
the sel ecti ons nmade by the Haryana Public Service Comm ssion
on the ground that, though their close relative were
appearing for the interview, Shri Raghubar Dayal Gaur and
Shri R C. Marya did not withdraw conpletely fromthe entire
sel ection process. [688 CD;]

4.(i) The Haryana Public Service Conm ssion was not

right in calling for interview all the 1300 and odd
candi dates who secured 45 per cent or nore nmarks in the
witten examn nation. It is clear on a plain natura

construction of Regulation 3 that what it prescribes is
nmerely a mnimumqualification for eligibility to appear at
the viva voce test. Every candidate to be eligible for
appearing at the viva voce test nust obtain at |east 45 per
cent marks in the aggregate inthe witten exam nation. But
obtaining of mnimm 45 per cent nmarks does not by itself
entitle a candidate to insist that he should be called for
the viva voce test. There is no obligation-on the Haryana
public Service Commission to call for the viva voce test al
candi dates who satisfy the mnimumeligibility requirenent.
Where there is a conposite test consisting of a witten
exam nation followed by a viva voce test, the nunber ~ of
candi dates to be called for interview in order of the nmarks
obtained in the witten exam nati on, should not exceed tw ce
or at the highest, thrice the nunmber of vacancies to be
filled.

In the instant case, the Haryana Public Service
Conmi ssion could not be said to be actuated by any nal afide
or oblique notive in calling for interviewall “the 1300

candi dat es because it was commopn ground between the parties
that this was the practice which was being consistently
followed by the Haryana Public Service Comm ssion over the
years and what was done in this case was nothing
exceptional. Therefore the selections made by the Haryana
Public Service Conmission could not be said to be vitiated
nerely on the ground that as many as 1300 and nore
candi dates representing nore than 20 tines the nunber of
avai |l abl e vacancies were called for interview, though it is
not right course to follow and not nore than twice or at the
hi ghest thrice, the nunber of candidates should have been
called for interview [690 B, E-F, 691 GH, 629 A-D

"Theory & Practice of Mdern Governnment” by Harman
Finer and Kothari Conmittee’s Report on the Recruitnment
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Policy & Selection Methods for Civil Services Exam nation
referred to

4.(ii) It is true that some of the petitioners did
quite well inthe witten examination but faired badly in
the viva voce test and in fact their performance at the viva
voce test appeared to have deteriorated in comparison to
their performance in the year 1977-78. But, the Court cannot
sit in judgnment over the marks awarded by interview ng
bodies unless it is proved or obvious that the marking is
plainly and indubitably arbitrary or affected by oblique
nmotives. It is only if the assessnent is patently arbitrary
or the risk of arbitrariness is so high that a reasonable
person would regard arbitrariness as inevitable, that the
assessment of marks at the viva voce test nmay be regarded as
suffering from the vice of arbitrariness. [692 F-G 693 B-
Gl
663

In‘the instant case, apart fromonly three candi dates,
nanel y, Tril ok Nath- Sharma, Shakuntal a Rani and Bal bir Si ngh
one of whombel onged to the general category and was rel ated
to Shri Raghubar Dayal ~ Gaur~ and the other two were
candi dates for the seats reserved for schedul ed Castes and
were related to Shri R C Marya, there was no other
candi date in whomthe Chair man or any menber of the Haryana
Public Service Commission was interested, so that there
could be any notive for manipulation of the marks at the
viva voce exam nati on. There were -~ of course genera
all egations of casteismnmade against the Chairman and the
nmenbers of the Haryana Public Service Conmission but these
al  egations were not substantiated by producing any reliable
materi al before the Court. The Chairman and nenbers of the
Haryana Public Service Conmssion in fact belonged to
different castes and it was not as if any particular caste
was predom nant anongst the Chairman and nenbers ' of the
Haryana Public Service Conmission so as even to renotely
justify an inference that the marks mght have been
mani pul ated to favour the candi dates of that caste.
Therefore, the Division Bench was not right in striking down
the sel ections made by the Haryana Public Service Comi ssion
on the ground that they were vitiated by arbitrariness or by
reasonabl e |ikelihood of bias. [693 D-Q

5.(1) Wile a witten exam nation —assesses the
candi date’s knowl edge and intellectual ability, a viva voce
test seeks to assess a candidate’s overall intellectual and
personal qualities. Wile a witten exami nation-has certain
di stinct advantages over the viva voce test, there are yet
no witten tests which can evaluate a candi date’s

initiative, alertness, r esour cef ul ness, dependabl eness,
cooper ativeness, capacity for cl ear and l'ogi ca
presentation, effectiveness in discussion, effectiveness in
nmeeting and dealing with others, adaptability, <judgnment,

ability to make decision, ability to lead, intellectual and
noral integrity. Sone of these qualities can be eval uated,
perhaps with sone degree of error, by a viva voce test, rnuch
depending on the constitution of the interview Board. There
can therefore be no doubt that the viva voce test perforns a
very useful function in assessing personnel characteristics
and traits and in fact, tests the nman hinself and is
therefore regarded as an inportant tool along wth the
witten exam nation. [695 F-G 696 C- D

5.(ii) There cannot be any hard and fast rule regarding
the precise weight to be given to the viva voce test as
against the witten exanmination. It nust very from service
to service according to the requirement of the service, the
m ni mum qual i fication prescribed, the age group from which
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the selection is to be nade, the body to which the task of
hol ding the viva voce test is proposed to be entrusted and a
host of other factors. It is essentially a natter for
determ nation by experts. The Court does not possess the
necessary equi pnent and it would not be right for the Court
to pronounce wupon it, wunless to use the words of Chinnappa

Reddy, J. in Liladhar’'s case "exaggerated weight has been
given with proven or obvious oblique notives." [696 H, 697
A-B]

5. (iii) The allocation of as high a percentage of
marks as 33.3%in case of ex-service officers and 22-2%test
in case of other candidates for the viva voce renders the
sel ection process arbitrary and it does suffer fromthe vice
of arbitrariness.[697 C D

Kothari Conmittee’s Report on the Recruitment Policy &
Sel ection Methods for the Cvil Services Examination relied
upon
664

In the Jinstant case, the candidates selected by the
Haryana 'Public Service Conmi ssion have already been
appoi nted to various posts and have been working on these
posts since the last about two years. Mreover the Punjab
Cvil Service (Executive Branch) Rules 1930 wunder which
33.3% marks in case of ex-service officers and 22.2% mar ks
in case of other /candidates, have been allocated for the
viva voce test have been in force for alnost 50 years and
everyone has acted on the basis of these rules. |If
sel ections nmmde in accordance ~w'th the prescription
contained in these rules are now to be set aside, it wll
upset a |arge nunmber  of appointnents already made on the
basi s of such selections and the integrity and efficiency of
the entire admnistrative nachinery would be seriously
j eopardi sed. Therefore this Court does not propose to set
aside the selections made by the  Haryana Public | Service
Commi ssion though they have been nade on the basis of an
unduly high percentage of marks al located for the viva voce
test. [700 B-D|

6. So far as candidates in general category are
concerned, it would be prudent and safe to follow the
per cent age adopted by the Union Public Service Conmmission in
case of selections to the Indian Admnistrative Service and
other allied services. The percentage of nmarks allocated for
the viva voce test by the Union Public Service Comm ssion in
case of selections to the Indian Adm nistrative Services and
other allied service is 12.2, and that has been found'to be
fair and just, as striking a proper balance between the
written exam nation and the viva voce test. This Court would
therefore direct that hereafter in case of selections to be
nmade to the Haryana Civil Services (Executive Branch) and
other allied services, where the conpetitive examn nation
consists of a witten examnation followed by a‘viva voce
test, the narks allocated for the viva voce test shall not
exceed 12.2% of the total nmarks taken into account for the
purpose of selection. The Court would suggest that  this
percentage should also be adopted by the Public Service
Commi ssions in other States, because it is desirable that
there should be uniformity in the selection process through
out the country and the practice followed by the Union
Public Service Comm ssion should be taken as a guide for the
State Public Service Commissions to adopt and follow In
case of ex-service officers, having regard to the fact that
they would ordinarily be m ddl e aged per sons with
personalities fully developed, the percentage of narks
allocated for the viva voce test nmay be 25. Watever
sel ections are made by the Haryana Public Service Comm ssion
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in the future shall be on the basis that the marks all ocated
for the viva voce test shall not exceed 12.2%in case of
candi dat es bel onging to the general category and 25%in case
of ex-service officers. [700 F-H, 701 A-D]

7. The Court directed that when selections to the
Judicial Service are being made in a State, a sitting Judge
of the H gh Court to be nomnated by the Chief Justice of
the State should be invited to participate in the interview
as an expert who, by reason of the fact that he is a sitting
H gh Court Judge, knows the quality and character of the
candi dat es appearing for the interview and the advice given
by him should ordinarily be accepted, unless there are
strong and cogent reasons for not accepting such advice and
such strong and cogent reasons nust be recorded in witing
by the Chai rman and nmenbers of the Public Service
Commi ssion. [702 E-G
665

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 10160-
10162 of 1983.

Fromthe Judgment and Order dated  20.10.1983 of the
Punjab and Haryana High Court in Wit Petition No. 2495 of
1983.

P.P. Rao, A, Mariarputham K S Kendriya and R
Venkat arumani for the Appellants in C:A. No. 10160 of 1983.

G L. Sanghi, S. K. Mehta, P.N Puri, MK Dua and A K
Vachar for the Appellants in C A~ No. 10161 of 1983.

A. K. Gnguli for the Appellants in C A No. 10162 of
1983.

M K. Ramarurthi, Mhabir Singh, S. Srinivasan and Vijay
Hansaria for the Respondents Nos. 6 & 7 in C.A. No. 10160 of
1983.

R K. Garg, MWMahabir Singh, S~ Srinivasan and Vijay
Hansaria for the Respondents Nos. 1, 2 and 16 in/C A No.
10161 and Respondents Nos. 8 & 9in C A No. 10162 of 1983.

The Judgnent of the Court was delivered by

BHAGMATI,  J. These appeals by special |eave are
directed against a judgment of the Division Bench of the
Punjab & Haryana H gh Court quashing and setting aside
certain selections mnmade by the Haryana Public Service
Conmission to the Haryana Civil Service (Executive) -and
other allied services. The judgnent in part proceeds on
surm ses and conjectures and has nade certain uncharitable
observati ons agai nst the Chairman and Menbers of the Haryana
Public Service Conm ssion without any warrant and hence it
is necessary to set out the facts giving rise to the appeal s
in some detail

Sonetime in Qctober 1980 the Haryana Public- Service
Conmmi ssion invited applications for recruitment to 61 posts

in Haryana Civil Service (Executive) and other ‘allied
Services. The procedure for recruitnent was governed by the
Punjab Civil Service (Executive Branch) Rules, 1930 as

applicable in the State of Haryana. Rule 9 clause (1) of
these Rul es provided that a conpetitive exam nation shall be
held at any place in Haryana in each year in or about the
nmont h of January for the purpose of selection by conpetition
of as many candidates for the Haryana Cvil Service
(Executive), and others allied services as the Governor of
Haryana nmay determ ne and

666

such competitive examnation shall be held in accordance
with the Regulations contained in Appendix | to the Rules.
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Rule 10 laid dowmn the conditions for eligibility to appear
at the conpetitive exam nation but we are not concerned with
these conditions of eligibility in the present appeals.

Regulation I in Appendix | provided that the conpetitive
exam nation shall include conmpul sory and optional subjects
and every candidate shall take all the conpul sory subjects

and not nore than three of the optional subjects, provided
that ex-serviceman shall not be required to appear in the
optional subjects. The conmpul sory subjects included English
Essay, Hi ndi Essay and GCeneral knowl edge carrying in the
aggregate 400 marks and there was al so vi va-voce exam nation
whi ch was conpul sory and which carried 200 marks and each
optional subject carried 100 marks. Vide Regulation 5. The
result was that the witten exam nation carried an aggregate
of 700 marks for candidates in general and for ex-
servicenmen, it carried an aggregate of 400 marks while in
case of both, the  viva voce exam nation carried 200 marks.
Sonme argunent has turned on the true interpretation of
Regul ation 3 ~and hence it would be desirable to set it out
in extenso. 1t read as foll ows:
"3. No candidate shall be eligible to appear in
the viva voce test unless he obtains 45 per cent nmarks
in the aggregate of all subjects including at |east 33
per cent nmarks in each of the | anguage papers in H nd
(in Devnagri /Script) and Hindi Essay provided that if
at any exam nation a sufficient nunber of candidates do
not obtain 45 per cent marks in-the  aggregate the
Conmi ssion  nmay at their di scretion | ower this
percentage to 'not below 40 per cent for the | anguage
papers remai ni ng unchanged.”
It appears that in responseto the advertisenent i ssued by
the Haryana Public Service Conm ssion, about 6000 candi dates
applied for recruitment and appeared at the witten
exam nation held by the Haryana Public Service Conmi ssion
Qut of about 6000 candidates who appeared for the witten
exam nation, over 1300 obtained nore than 45 per cent marks
and thus qualified for being called for interviewfor the
vi va voce exam nation. The Haryana Public Service Comi ssion
invited all the 1300 and nore candidates who qualified for
the viva voce test, for interview and the interviews |asted
for almpbst half a vyear. It seens that though -originally
applications were invited for recruitnment to 61 posts, the
nunber of vacanci es rose
667
during the time taken up in the witten exani nation and the
viva voce test and test and ultimately 119 posts becane
available for being filled and on the basis of total marks
obtained in the witten exam nation as well ‘as viva-voce
test, 119 candidates were selected and recomended by the
Haryana Public Service Conmission to the State Governnent.
It seems that there were sone candidates who had- obtai ned
very high marks at the witten exam nation but owing to
rather poor marks obtained by them in the viva voce test,
they could not come within the first 119 candi dates and they
were consequently not selected. They were aggrieved by the
sel ections made by the Haryana Public Service Conm ssion and
three out of them accordingly filed Cvil wit No. 2495 of
1983 in the Hi gh Court of Punjab and Haryana chal | engi ng the
validity of the selections and seeking wit for quashing and
setting aside the same. They also claimed that the marks
given in the viva voce test should be ignored and sel ections
should be nmade only on the basis of the narks obtai ned by
the candidates at the witten examnination and they contended
that if that was done, they would be within first 119 to be
sel ected by the Haryana Public Service Conmmi ssion. Sone
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ot her candidates who did not figure inthe Ilist of 119
sel ected candidates also filed Gvil Wit Petition Nos.
2317, 3344, 3345, 3434, 3457, 3435 and 3719 of 1983 in the
H gh Court of Punjab and Haryana chall enging the validity of
the selections on substantially the same grounds and
claimng substantially the sane reliefs as the petitioners
in Cvil Wit Petition 2495 of 1983. The State of Haryana
was joined as 1st respondent, the Haryana Public Service
Conmi ssion as 2nd respondent and three out of the five
menbers of the Haryana Public Service Conm ssion, as
respondents Nos. 3 to 5 in these wit petitions. The
Chairman and one other nenber of Haryana Public Service
Conmi ssion, nanely, Shri. B.S. Lather and Shri Qurnesh
Prakash Bi shnoi were however not inpleaded as respondents in
the wit petitions. None of the 119 sel ected candi dates were
al so joined as respondents in the wit petitions. Five our
of the 119 selected candidates thereupon applied for being
joined as respondents to these wit petitions and on their
application, they were added as respondent Nos. 6 to 10 in
the wit petitions. This was broadly the array of parties in
the wit petitions.

Since all the wit  petitions raised substantially the
sane issues and the pleadings in the wit petitions also
foll owed substantially the same pattern, one wit petition
nanely, Cvil Wit Petition 2495 of 1983 was treated as the
main wit petition and the principal argunents were advanced
inthat wit petition, It would therefore be
668
convenient to refer only to Cvil Wit Petition 2495 of 1983
and trace the course followed by it in the Hgh Court
because whatever we say in regard to this wit petition
woul d apply equally to the other wit petitions. So far as
Cvil Wit Petition No. 2495 of 1983 is concerned, the State
of Haryana filed its counter affidavit in reply to the wit
petition and so also did the Haryana Public Service
Conmi ssion. The five sel ected candidates who were inpleaded
as respondents Nos. 6 to 10 also filed their counter
affidavit joining issue with the petitioners. W do not
propose to set out here at this stage the avernents nmade in
the wit petition or the answer to those avernments nade on
behal f of the respondents, because we shall have to refer to
themin some detail when we deal with the arguments advanced
on behalf of the parties. Suffice it to state that the
avernments made in the wit petition and the answer sought
to be given on behalf of the respondents raised issues of
consi derable inportance affecting not only the  Haryana

Public Service Conmission but also all other State Public
Servi ce Conmi ssions and calling for formul ati on of principle
and norns which should guide all State Public Service

Conmissions in the discharge of their functions. ~W my
briefly set out the grounds on which the petitioners
challenged the validity of the selections mnade by the
Haryana Public Service Comi ssion.

There were several grounds on which the validity of the
sel ections nmade by the Haryana Public Service Conmi ssion was
assailed on behalf of the petitioners and a declaration was
sought that they were entitled to be selected as falling
within the first 119 candidates. The first ground was that
the Chairman and nenbers of the Haryana Public Service
Conmi ssion were not men of high integrity, <calibre and
qualification and they were appointed solely as a matter of
political patronage and hence the selections nmade by them
were invalid. Secondly, it was urged on behalf of the
petitioners that two of the selected candidates, nanely,
M's. Shakuntal a Rani and Bal bir Singh were related to one of
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the nenbers of the Haryana Public Service Comi ssion nanely,
Sh. RC Marya, while the third selected candidate nanely
Trilok Nath Sharma was related to anot her nmenber nanely, Sh
Raghubar Dayal Gaur and though these two nenbers did not
participate in the interview of their respective relatives
they did participate in the interview of other candi dates
and the tactics adopted by the Chairnman and the nmenbers of
the Conmission was to give high narks to the relatives and
award low narks to the other candidates so as to ensure the
sel ection of their relatives. This, according to
669
petitioners, vitiated the entire selection process. Thirdly,
contended the petitioners, it was contrary to the well
settled practice followed by the Union Public Service
Conmi ssion and other selecting authorities to call for
interview as many as 1300 candi dates even though the numnber
of vacancies required to be filled in was only 119. The
nunber of  candidates called for interview was alnpbst 20
times the nunber of vacancies and this not only inposed an
i ntol erabl e burden on the Haryana Public Service Conmi ssion
but al so widened the scope for arbitrariness in selection by
making it possible for the Haryana Public Service Conm ssion
to boost up or deflate the total narks which might be
obt ai ned by a candi date. The argunent of the petitioners was
that the nunber of candidates to be called for interview
shoul d not exceed twice or at the highest, thrice the nunber
of vacanci es because otherw se the objective test of witten
exam nati on woul d 'be considerably diluted by the subjective
assessnment made in the vive voce test and there would be
consi derabl e scope for _arbitrariness in the process of
selection. This infirmty, submtted the petitioners, had
the effect of invaliding the selections made by the Haryana
Public Service Conmission. The fourth contention urged on
behal f of the petitioners was that the allocation of 200
marks for the viva voce test out-of atotal of 900 marks for
the generality of students and a total of 600 marks for ex-
servicenmen, was arbitrary and excessive and it /‘had the
effect of distorting the entire process of selection by
introducting in a preponderant nmeasure subjective el enent
which could facilitate arbitrariness and manipul ation and it
was accordingly wunconstitutional as involving -denial of
equal opportunity in public enploynment. —Lastly, it~ was
contended on behalf of the petitioners that the viva voce
test was not conducted fairly and honestly and the
selections nmade were vitiated on account of nepotism
favouritismand casteism and also political notivation
These were broadly the grounds of attack |evelled against
the validity of the selections made by the Haryana Public
Servi ce Comm ssion

These ground of chall enge were sought to be repelled on
behal f of the respondents and it was contended that not only
was it not competent to the court on the existing set of
pl eadi ngs to exam ne whether the Chairman and nenbers of the
Haryana Public Service Comm ssion were men of « high
integrity, calibre and qualification but also there was no
material at all on the basis of which the GCourt could
possibly come to the conclusion that they were men | acking
inintegrity, calibre or qualification. It was also urged on
behal f of the respondents that the Haryana Public Service
Conmi ssi on bei ng
670
a constitutional authority it was not necessary for Sh. R C
Marya and Sh. Raghubar Dayal Gaur to withdraw altogether
fromthe interviews and they acted correctly in abstaining
from participation when their rel ati ves cane to be
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interviewed. This was according to the respondents, in
conformity with the principles of fair play and did not
affect the wvalidity of the selections. The respondents al so
contended that under Regulation 3 in Appendix | every
candi date who obtained 45 per cent and more marks in the
witten exam nation was eligible to be called for interview
and the Haryana Public Service Conmission was therefore
justified in calling for interviewall the 1300 and odd
candi dates, who qualified by getting nore than 45 per cent
marks and in fact it would have been a denial of equa

opportunity in public enploynment if some of them had not
been called despited having qualified for the viva voce
test. So far as the allocation of 200 marks for the viva
voce test is concerned, it was contended that this
allocation of 200 marks for the viva voce test was nmade
under the Punjab Civil Service (Executive Branch) Rules 1930
whi ch had been in~ force since over 50 years and no one had
rai sed any objection to it during this long period of half a
century and it had stood the test of tine and could not
possi bly ' be regarded as arbitrary or excessive. The
all egation that the selections were not nade fairly and
honestly and they were tainted by nepotism favouritism
casteismor political patronage was vehenently denied on
behal f of the respondents and it was contended that there
was nothing to show that any extraneous consi derations had
i nfl uenced t he sel ection process. The respondents
accordingly subnmitted that the challenge to the validity of
the selections was unfounded and the wit petitions were
liable to be disnm ssed.

The writ petitions came to be heard by a Division Bench
of the Hi gh Court of Punjab and Haryana. The Division Bench
after hearing the parties at great length delivered a
judgment on 20th Cctober 1983 allowing the wit petitions.
The Division Bench held that the Chairnman and nenbers of the
Haryana Public Service Conmission had been appointed purely

on the basis of political parti sanship and caste
considerations and that they did not satisfy the stringent
test of being nmen of high integrity, calibre and

qualification. The Division Bench actually went to the
length of alleging corruption against the Chairnan and
menbers of the Haryana Public Service Conmission and
observed that they were not conpetent "to validly wield the
gol den scale of viva voce test for entrants into the
prestigious public service." This ground al one, accordingly
to the Division Bench, was sufficient to invalidate the
sel ecti ons made by
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the Haryana Public Service Commission. The Division Bench
then proceeded to hold that it was not enough for Sh. R C

Marya and Sh.  Raghubar Dayal Gaur to abstain/ from
participating in the interview when their relatives canme up
for the viva voce test and their presence and participation
at the time of interview of the other candidates was
sufficient to taint the selection process wth a serious
infirmty. The Division Bench alnpbst seemed to suggest,

wi thout there being the slightest warrant for it, that "it
was a familiar and deliberate tactic adopted by the nenbers
of the Conmmission to abstain from participating in the
interview of their close relatives which in effect made
patent to the remaini ng menbers about their deep interest in
them and further that each nmenber of the Comm ssion adjusted
the relatives" of the other and awarded low marks in
interviewto other candi dates who had secured high narks in
the witten examination in order to oust the latter and
bol ster up the former in the merit list. The Division Bench
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al so condemmed out of hand the practice adopted by the
Haryana Public Service Conmission of calling for interview
all the candidates who obtained nore than 45% marks in the
witten exanm nation and who thus proved thenselves eligible
for the viva voce test. The view taken by the Division Bench
was that the number of candidates to be called for interview
shoul d not exceed twice or at the highest, thrice the nunber
of vacancies required to be filled up. The Division Bench
al so observed that the allocation of 200 marks for the viva
voce test was arbitrary and excessive, as it introduced a
| arge ampbunt of subjective discretionin the process of
sel ection which subordinated the objective test of witten
exam nation and this, according to the D vision Bench

constituted denial of equal opportunity in public
enpl oyment. The Division Bench also came to the concl usion
that candi dates who had obtained high marks in the witten
exam nati on had been depressed by award of |ow marks in the
viva voce  test and candi dates who had obtained |ow marks
were pulled up by award of high marks in the viva voce test
and the entire selection process was vitiated by an "obvi ous
oblique nmotive" and tainted by nepotism favouritism caste
consi derations and political pressures. The Division Bench
on this view set aside the selections nade by the Haryana
Public Service Comm ssion and directed the Haryana Public
Service Comm ssion/ and the State of Haryana" to forthwith
declare the result of candidates of all categories on the
basis of witten exam nation alone, scrupulously excluding
all considerations of the viva voce test. Respondents No. 6
to 10 thereupon preferred Civil Appeal No. 10160 of 1983
with special |eave obtained fromthis Court and simlarly
with special |eave, Cvil Appeal No. 10161 of 1983 was
preferred by

672

the State of Haryana and the Haryana Public | Service
Conmi ssi on agai nst the judgment of the Division Bench. Since
di sparagi ng observations were made agai nst the Chairman and
nmenbers of the Haryana Public Service Commission’ by the
Division Bench in its judgnent, three nmenbers of the Haryana
Public Service Conm ssion who were inpleaded as respondents
No. 3, 4 and 5in the wit petitions also applied for
special |leave to appeal and on such |eave being obtained,
preferred Cvil Appeal No. 10161 of 1983. Al these three
appeal s were heard together since they were directed against
the sanme judgment of the Division Bench and we proceed to
di spose them of by this common judgnent.

The first question that arises for consideration in
these appeals is whether the Division Bench of ~ the Hgh
Court was right in condeming the Chairman and nmenbers of
the Haryana Public Service Commission as nmen lacking in
integrity, calibre and qualification and alleging corrupt
notives against them The answer nust plainly be in the
negative and for nore than one reason. In the first place,
it is common ground that the Haryana Public Service
Conmi ssi on consi sted of 5 menbers including the Chairman-and
all of themparticipated in the interviews save and except
Shri. R C. Marya, who did not participate in the interview
of his daughter-in-law Shakuntala Rani and the brother of
his son-in-law, Balbir Singh and Shri Raghubar Dayal Gaur
who did not participate in the interview of the son-in-I|aw
of his sister, Trilok Nath Sharma. The Division Bench of the
Hi gh Court cast serious aspersions on all the nenbers of the
Haryana Public Service Commission including the Chairnman and
observed that "in the matter of appointments to the Haryana
Public Service Conmission, the actualities of work-a-day
politics have wholly whittled away the ideal and the
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purpose” in which the constitutional institution of Public
Servi ce Conmi ssion was conceived. The Division Bench of the
H gh Court went to the length of holding that the
appoi ntnents of the Chairman and the menber of the Haryana
Public Service Conmi ssi on wer e made "whol |'y caste
consi derations and political affiliations" and all of them
i ncluding the Chairman did not satisfy the stringent test of
“men of high integrity, calibre and qualification". These
were highly di sparagi ng observations nmade against the
Chai rman and menber of the Haryana Public Service Comm ssion
and cast serious refection on their character and integrity.
Surprisingly, these condematory observations were made
against the Chairman and all the nenbers of the Haryana
public Service Conmi ssion  without their being party
respondents to the wit petitions. Three nenbers nanely
S/ sh.
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D. R Chaudhary, Raghubar Dayal Gaur and R C. Marya were
joined as  respondent Nos. 3, 4 and 5 but the Chairnman Shr
B. S. Lat'her and another menber Shri Gurnesh Parkash Bi shno
were not inpleaded in the wit petitions and yet the npst
damagi ng observations were nmade against them This was
clearly in violationof the principles of natural justice.
The observations nmede against Shri B. ''S. Lather and Shr
Gur mesh Prakash Bi shnoi® cannot therefore be allowed to stand
and if these observations are obliterated fromthe judgment,
the entire super-structure of the argunent - assailing the
constitution of the Haryana Public Service Comm ssion as a
whol e nust col | apse.

Secondl y, these observations against the Chairman and
nmenbers of the Haryana Public Service Comm ssion were made
wi thout any factual basis in the pleadings or the evidence.
There were no averments nmade in any of the wit petitions,
save and except GCvil Wit petition No. 3344 of | 1983,
regardi ng the Chairman or any of the menbers of the Haryana
Public Service Conmssion. It was nowhere alleged in any of
these wit petitions that the Chairnan and nenbers of the
Haryana public Service Commission were lacking in integrity,
calibre and qualification or that they were appointed on the
Haryana Public Service Comi ssion purely on account of caste
considerations or political affiliations wthout any merit
or conpetence. The only avernents in regard to  the
appoi ntnents of the Chairman and nenbers of the Haryana
Public Service Comm ssion were to be found in paragraph 9 of
Cvil Wit petition No. 3344 of 1983 ~where a _direct
all egation was made that all the menbers of the  Haryana
Public Service Conmi ssion including the  Chairman had
political links and backing and their appointments were
"only due to political and caste considerations". The
petitioners in this wit petition proceeded to point out the
relationship of the Chairman and nmenbers of the- Haryana
Public Service Conmission to one or the other nenber of the
political party ruling the State at the date of the
respecti ve appoi ntnents and sought to draw an inference from
such rel ationship that their appointnents were on account of
caste considerations and political Iinkages and nerit,
conpetence and integrity were sacrificed. The relationship
alleged in paragraph 9 was not disputed on behalf of the
respondents but the inference sought to be drawn there from
was stoutly resisted and it was contended that there was no
material at all on the basis of which it could be said that
the Chairman and nenbers of the Haryana Public Service
Conmi ssion were appointed solely "due to political and caste
consi derations" without taking into account calibre,
conpet ence or
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integrity. In fact the State of Haryana in its counter
affidavit seriously disputed that the Chairman and nmenbers
of the Haryana Public Service Comm ssion had any politica
affiliations. Nowit is difficult to see how on the basis of
a nere averment in paragraph 9 of one of the wit petitions,
whi ch avernment was disputed on behalf of the respondents,
the Division Bench of the Hi gh Court could possibly cone to
the conclusion that politics had played a najor role in
appoi ntnent of the Chairnman and nenbers of the Haryana
Public Service Conmi ssion and that they were nmen | acking in
integrity, calibre and qualification, particularly when no
such allegation was made by the petitioners in any of the
other wit petitions. W' do not think that the D vision
Bench of the High Court-was at all justified in drawing from
the facts set out in paragraph 9 of Cvil Wit petition No.
3344 of 1983 any -inference that the Chairman and menbers
were totally wunfit to be appointed on the Haryana Public
Service Comm ssion ~or that they were not nmen of integrity
calibre and qualification. Merely because Shri B. S. Lather
was the brother of Shri ~Mahinder ~Singh Lather who was
allegedly influential wth the Government of Haryana when
the Janta Party was in power or Shri R C Marya was cl ose
to Shri  Chand Ram who was a Union Mnister for State during
the Janta regime or Shri D. R Chaudhary was close to Ch.
Devi Lal forner Chief Mnister of Haryana and bel onged to
his caste as well as to his village or Shri- Raghubar Daya
Gaur was close to and bel onged to the caste of Shri Chiranji
Lal Sharma who was  a Congress Menber of Parliament or Shr
Gurnmesh Prasad Bishnoi was close to and belonged the caste
of Shri Bhajan Lal, present Chief Mnister of Haryana, it
does not necessarily follow that they  were not fit to be
appoi nted but were appointed solely on account of persona
rel ati onship and caste considerations. The Division Bench of
the Hi gh Court proceeded solely on surm ses and conjectures
and commtted a grievous error in junmping to the conclusion
that the Chairman and nenbers of the Public/  Service

Conmi ssion  were I acki ng in integrity, cal i'bre and
qualification and were appointed solely on -account of
ext raneous considerations. It is a very serious matter to

cast aspersions on the character, integrity and conpetence
of men occupying the high office of Chairman and nenbers of
a Public Service Commission and we wi sh the Division Bench
of the H gh Court had acted with care and circunspection in
maki ng such inputation against the Chairnman and nmenbers of
the Haryana Public Service Comm ssion, when it was not even
specifically alleged in paragraph 9 of Cvil Wit Petition
3344 of 1983 that the Chairman and nenbers of the Haryana
Public Service Commission were unfit to hold the office to
whi ch they were appointed or
675
were lacking in integrity, character and qualification. W
may point out that even if the Chairman and nenbers of the
Haryana Public Service Conm ssion were appoi nted on account
of political and caste considerations, they could still be
nen of character, integrity and conpetence and the
extraneous considerations which mght have weighed with the
appoi nting authority need not necessarily reflect upon their
conpet ence, character or fitness. The condemat ory
observati ons made against the Chairman and nenbers of the
Haryana Public Service Conmi ssion thus not only went beyond
the avernents made in the wit petitions but were also
totally unjustified and unwarranted.

Thirdly, it is difficult to see how the Division Bench
of the H gh Court could possibly undertake an inquiry into
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the question whet her the Chairnman and nenbers of the Haryana
Public Service Commi ssion were nen of integrity, calibre and
qualification or not. It was totally irrelevant inquiry,
because even if they were nmen lacking in integrity, calibre
and qualification, it would not make their appointments
invalid, so long as the constitutional and | ega
requirements in regard to appointnment were fulfilled.
Article 316 of the Constitution makes provision for
appoi ntnent and termof office of nenbers of a State Public
Servi ce Conmmission. Clause (1) of this Article provides that
the Chairman and menbers of a State Public Service
Conmi ssion shall be appointed by the Governor of the State
and the proviso to that clause enacts that "as nearly as may
be one half of the nenbers of every Public Service
Conmi ssion shall be persons. who at the dates of their
respecti ve appointnents have held office for at least ten
years" under the Government of a State. C ause(2) of Article
316 declares that a nenber of a State Public Service
Conmi ssion shall hold office for.a termof six years from
the date "~ on which he enters upon his office or wuntil he
attains the age of sixty two years, which ever is earlier
Article 319 lays down inter-alia that on ceasing to hold
office, the Chairman of State Public Service Comm ssion
shal |l not be eliqgible for any enploynent wunder the
Governnment of India or the Governnent of .a State, save and
except that of Chairman or any other nenber of the Union
Public Service Commission and simlarly, a menber of a State
Public Service Conmission. These are the only provisions in
the Constitution bearing on the appointnent of Chairnman and
menbers of a State Public Service Conm ssion. Now concededly
none of these constitutional —provisions was violated in
nmaki ng appoi ntnents of the
676
Chai rman and menbers of the Haryana Public | Service
Conmm ssion nor was any |egal provision breached and the
appoi ntnents of the Chairman « and menbers of the  Haryana
Public Service Commission were  in conformty wth the
constitutional and l|egal requirenents. |If that be so, it
passes our conprehension as to how the appoi ntnents of the
Chai rman and menbers of the Haryana Public ~ Service
Conmi ssion coul d be regarded as suffering fromany infirmty
or any sel ections made by them could be said to be vitiated,
nerely on the ground that they were not, in the opinion of
the Division Bench of the Hi gh Court possessed of integrity,
calibre or qualification. W nmay take an analogy to
illustrate the point we are naking. Suppose a District Judge
is appointed by the Governor of the State in consultation
with the Hi gh Court in accordance with the requirenments of
Article 233 and the appropriate rules nmade in that behal f.
Can a judgrment delivered by him be assailed as invalid on
the ground that he has not the requisite integrity, calibre
or qualification ? The judgment may be set aside if it is
wong but not because it is given by a Judge who is lacking
in integrity, calibre or qual i ficati on. Simlarly,
sel ections made by the Chairman and nmenbers of the Haryana
Public Service Conmission nmay be quashed if they are found
to be vitiated by the influence of extraneous considerations
or are mamde in breach of the rules, but they cannot be
invalidated merely by showing in a general sort of way that
they were not men possessed of high integrity, calibre or
qual i fication.

Lastly, we do not think that the Division Bench of the
Hi gh Court was justified in going into the question whether
the Chairman and nenbers of the Haryana Public Service
Conmi ssi on were appoi nted an account of caste considerations
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and political patronage or were lacking in integrity,
calibre or qualification, when the wvalidity of their
appoi ntnents was not challenged in the wit petitions nor
was any relief clainmed for setting aside their appointnents.
The validity of their appointments could not be questioned
collaterally while considering the challenge to the
sel ections made by them This view receives support fromthe
observati ons of Chi nnappa
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Reddy, J. speaking on behalf of the Court in C. Ranga Raju
v. State of Andhra Pradesh [1981] 3 S.C. R 474. There, the
| earned Judge pointed out: "The defective appointnment of a
de facto judge may be questioned directly a proceeding to
which he be a party but it cannot be pernitted to be
guestioned in a litigation between two private litigants, a
[itigation which is of no concern or consequence to the
judge except as a judge. Two ~litigants litigating their
private title cannot be permtted to bring in issue and
litigate upon the title of a judge to his office. Oherw se
as soon as a judge pronounces a judgnent a litigation may be
comenced for —a declaration that the judgnent is void
because the judge is no judge. Ajudge' s title to his office
cannot be brought into jeopardy in that fashion. Hence the
rule against collateral attack on wvalidity of judicia
appoi ntnents. "

We wholly endorse these observati ons and concl ude t hat
the principle wunderlying these observations nust be held to
be equally applicable in the present case and the title of
the Chairman and nenbers of the Haryana Public Service
Comm ssion cannot be allowed to be placedin jeopardy in
proceedi ng for chall enging the sel ecti ons made by them This
ground of attack against the validity of the sel ections nust
therefore be rejected.

That takes wus to the next ground of attack which found
favour with the Division Bench of the H gh Courts, nanely
that the participation of Shri R C- Marya and Shri Raghubar
Dayal Guar in the process of selection introduced a serious
infirmty in the selections. It was not disputed and indeed
on the record it could not be, than when the close relatives
of Shri R C. Marya and Shri Raghubar Dayal Guar cane up for
interview, but, according to the Division Bench of the High
Court, such limted withdrawal from participation was not
enough and both the nenbers, said the Division Bench ought
to have withdrawn fromthe sel ection process altogether. The
Di vi sion Bench of the High Court relied heavily on the fact
that Trilok Nath Sharma, who was the son-in-law of the
sister of Shri Raghubar Dayal Guar obtained 160 marks out of
300 in the viva voce test while Shakuntal a Rani. daughter-in-
law of Shri. R C. Marya obtained 131 marks and Bal bi r* Si ngh
brother of the son-in-law of Shri R C. Marya obtained 130
mar ks and observed that "these
678
admtted facts are obviously telltale". The Division Bench
went to the length of inmputing nepotismand favouritismto
the Chairman and nenbers of the Haryana Public Service
Conmi ssion by observing that each nenber of the Haryana
Public Service Conmissions adjusted the relatives of the
others and awarded low marks in the interviewto the other
candidates with a viewto ousting the latter and bol stering
up the former in the nerit list. W are pained to observe
that such a serious aspersion should have been cast on the
Chai rman and nmenbers of the Haryana Public Service
Conmi ssion  wit hout any basis or justification. Merely
because Trilok Nath Sharma obtained 160 marks, Shakuntal a
Rani obtained 131 nmarks and Bal bir Singh obtai ned 130 narks,
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no i nference can necessarily be drawn that these high nmarks
were given to them in viva voce exam nation undeservedly
with a view to favouring them at the cost of nore
neritorious candi dates. There is nothing to show that these
three candi dates who happened to be related to Shri Raghubar
Dayal Guar and Shri R C. Marya were not possessed of any
requisite calibre or conpetence or their performance at the
viva voce exam nation did not justify the marks awarded to
them The only circunstance on which the Division Bench
relied for raising the inference that such high marks were
given to these three candidates, not on nerits, but as an
act of nepotismwith a viewto unduly favouring them so that
they can sone within the range of selection, was that out of
these three candidates, two were related to Shri R C. Marya
and one was related to Shri Raghubar Dayal Gaur. This
i nference, we are constrained to observe, was wholly
unjustified. W cannot help remarking that the Division
Bench indul ged in surmses and conjectures in reaching the
concl usion that high marks were given unjustifiably to these
three candidates at the viva voce examnation with a viewto
pushing them up and |ow nmarks were deliberately given to
other nore nmeritorious candidates with a viewto pushing
them down and thus facilitating the selection of these three
candi dates who woul'd not” otherw se have come wthin the
range of selection. W fail to appreciate what is the basis
on which the Division Bench could observe that these three
candi dates got high marks at the viva voce examination only
because they were elated to Shri "R C Mirya and Shr
Raghubar Dayal Gaur. Can a relative of a nenber of a Public
Servi ce Commi ssion, Central or State, not get high marks at
the viva voce examination on his own nerit? Miust he al ways
get low marks, so that if high marks are awarded to him
that would necessarily be attributed to his relationship
with the nenber of the Public Service Conm ssion?
679

The Division Bench sought to draw support for its
inference from an article witten by Shri D.R Chaudhari, a
nmenber of the Haryana Public Service Conmission, who is
arrayed as respondent No. 3 in the wit petition., This
article was captioned "Public Service Conmissions under
Pressures” and was witten by Shri- D.R Chaudhari and
published in the issue of Tribune dated 13th March 1981
Shri D.R  Chaudhari was appointed a nenber of the Haryana
Public Service Conm ssion on 2nd Decenber 1977. He had been
such nmenmber for over three years at the tine of witing this
article.

He pointed out in this article, and we are quoting here
a passage which has been strongly relied upon by the
Di vi si on Bench:

"Wth political norality in our system at its
| owest abb, the politicians are always in a hurry to
pack the P.S. Cs with such persons who woul d be pliable
tools in the matter of recruitnent. Academc worth,
intellectual calibre, experience of men and matters,
and integrity are of no relevance. What is inportant is
a person’'s "dependability."

Narrow caste, conmunal and regi onal i ssues
donmi nate Indian Politics today and these considerations
override questions of talent in the matter of
recruitment. In the process a nenber wth little
intellectual calibre and less integrity begin to serve
his own interests a those of his political benefactor,
No vender there is a wi despread feeling in the States
(rmercifully, with the U P.S.C. as a possible exception)
that every post carries a price tag.
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We have reached a state when the conposition and
functioning of our P.S. Cs should be critically
evaluated. This is necessary if the institution has to
survive as a neani ngful body. Its functioning should be
br ought
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under public gaze. At present there is a halo of
secrecy surrounding the P.S.C. and secrecy always
breeds corruption. It would be suicidal to treat the
P.S.C. as a sacred cow. There is nothing nore sacred
than the public interest and the public interest
demands that the functioning of the P.S. Cs should be
wi dely debated through the press and other foruns. |
invite ny, «colleagues of the P.S. Cs and public
spirited individuals to join the debate."
We nay reasonably assume that a person who wite such an
article would never be a party to any mani pulations in the
sel ection of candidates nor would he debase or denean
hinself by indulging in or even lending his support to, any
acts of nepoti-sm or favouritism It would be quite
legitimate to infer that ~if there ~had been any attenpt to
mani pul ate the marks at~ theviva voce exam nation wth a
viewto favouring the undeserving or pushing down the
meritorious, Shri D. R~ Chaudhuri would have protested
agai nst such inproper and unholy attenpt. The very fact that
Shri D.R Chaudhari not only did not register any dissent in
regard to the nmarks awarded at the viva voce exami nation but
actually agreed with the evaluation nade by his colleagues
shows that there was nothing wong with the nmarki ng nor was
there any manipulation of marks indicating nepotism or
favouritism In fact Shri D.R Chaudhari filed an affidavit
in these proceedings where he candidly said that this
article witten by himwas based on hi's direct experience of
working in the Haryana Public Service ~Conmission  and he
proceeded to add bol dly and courageously:

"As a nmenmber of H P.S.C., 1 noticed various forces
trying to underm ne the independent functioning of the
Conmission. Wat irked nme nbst was the ‘politica
interference. An attenpt was nmade to convert this
august body into a petty governnent department where
politicians’ wit could rung | arge. Besides this, caste
| obbi es and noney bags were active to influence its
deci sions at every stage.

I was in a state of agony. | decided to take the
matter to the public through the nmedium of the press. |
knew

681
that I  would incur the wath of the powers that be and

di smay caste | obbies and nobney bags.

| took a calculated risk and wote the article
under question. It did infuriate the political posses
as is evident froma news item published in the Tribune
dated June 25, 1981 (clipping attached). But at the
same time it served the purpose | had in mnd. It
started a public debate. It created a furore. It was
read and debated widely. A nunber of letters to the
Editor appeared in the Tribune. It also figured in the
session of the Haryana Vi dhan Sabha.

The article had a desired effect. Pressures
ceased. Political operators and other nanipul ators were
put on the alert. As such | did not feel the necessity
of witing again on the sane issue though | continued
witing on other matters."

Then speaking specifically about the viva voce exam nation
hel d by the Haryana Public Service Comm ssion in the present
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case, Shri D.R Chaudhari stated:
"The interviews for the recruitment of HC S and

Al lied Services, which is the subject of wit petitions
in the Hon ble Punjab and Haryana H gh Court, were
conduct ed about two years after the publication of the
article. No pressure, political or otherw se, was
exercised on nme, nor to the best of ny know edge, on
any other colleague of mne in the commi ssion during
the course of this recruitment."”

There is no reason why this statenent nade by Shri D. R
Chaudhari should not be believed. It is indeed surprising
that the Division Bench accepted readily what was said by
Shri D.R  Chaudhari in ‘the article witten by himon 13th
March, 1981 but for some inexplicable reason, refused to
believe the same Shri ~D.R Chaudhari when he stated that
this article had the desired effect and on account of the
exposure made in this —article, pressures, political or
ot herwi se, ceased so far as the functioning of the Haryana
Publ i c
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Servi ce Commi ssion was concerned and in awardi ng of marks at
the viva voce exam nation, no pressure, political or
ot herwi se, was exercised on Shri D.R Chaudhari nor to the
best of his know edge, on any of his other coll eagues. W
accept what has been ‘stated by Shri D.R. Chaudhari in his
affidavit and disapprove of the observation mnade by the
Di vision Bench that high nmarks were undeservedly given to
the three candidates related to Shrit R C Marya and Shri
Raghubar Dayal Gaur ‘and | ow marks were deliberately given to
the meritorious candidates with~ a view to manipul ating the
selection of the former at the cost of the latter. W are of
the view that there was no material whatsoever on record to
justify such observation on the part-of the D vision Bench
In fact, far from there being any naterial supportive of
such observation. W find that there is one circumstance,
whi ch, in our opinion, conpletely mlitates against the view
taken by the Division Bench and( that circunstance is that
the marks obtained by the candidates at the witten
exam nati on were not disclosed to the nmenbers of the Haryana
Public Service Commi ssion who hel-d the® viva voce
exam nation. |If the nenbers, who intervi ewed the candi dates,
did not know what were the marks obtai ned by the candi dates
at the witten examination, it is difficult to see how they
could have mani pul ated the mar ks at the viva voce
examnation with viewto pushing up the three  candidates
related to Shri R C. Mrya and Shri Raghubar Dayal Gaur or
any other candidates of their choice so as to bring them
within the range of selection.

But the question still renmmins whether the sel ections
nade by the Haryana Public Service Comission could be said
to be vitiated on account of the fact that Shri R-C. Marya
and Shri Raghubar Dayal Gaur participated in the selection
process, though Trilok Nath Sharna who was related to Shr
Raghubar Dayal Gaur and Shakuntala Rani and Bal bir Singh
both of whom were related to Shri R C.  Marya, were
candi dates for selection. It is undoubtedly true that Shr
Raghubar Dayal Gaur did not participate when Trilok Nath
Sharma cane up for interviewand simlarly Shri R C. Mrya
did not participate when Shakuntala Rani and Bal bir Singh
appeared for interview at the viva voce exam nation. But,
according to the petitioners, this was not sufficient to
wi pe out the blemish in the process of selection for two
reasons: firstly, because Shri R C. Marya and Shri Raghubar
Dayal Gaur participated in the interviews of the other
candi dates and that gave rise to a reasonabl e apprehension
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in
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the mind of the candidates that Shri R C  Marya and Shri
Raghubar Dayal Gaur nmight tend to depress the marks of the
other candidates with a viewto ensuring the selection of
the candidates related to them and secondly, because there
could be reasonabl e apprehension in the mnd of the
candi dates that the other nenbers of the Haryana Public
Servi ce Comm ssion interview ng the candi dates m ght, out of
regard for their colleagues, tend to give higher marks to
the candi dates related to them The argunment of the
petitioners was that the presence of Shri R C  Marya and
Shri Raghubar Dayal Gaur on the interviewi ng comittee gave
rise to an inpression that there was reasonable |ikelihood
of bias in favour of the three candidates related to Shri
R C. Marya and Shri ~ Raghubar Dayal Gaur and this had the
effect of wvitiating the entire selection process. This
argunent was sought to be supported by the petitioners by
relying on the decisions reported in D.K Khanna v. Union of
India & 'Os. Surinder Nath Goel v. State of Punjab and M
Ariffudinv. D.D Chitaley & Os. "W do not think this
argunent can be sustained and for reasons, which we shal
presently state, it is |liable to be rejected.

We agree with the petitioners that. it is one of the
fundanental principles” of our jurisprudence that no man can
be a Judge in his owmm cause and that if there is a

reasonabl e likelihood of bias it is~ "in accordance wth
natural justice and conmon sense that the justice likely to
be so biased should 'be incapacitated from sitting". The

guestion is not whether the judge is actually biased or in
fact decides partially, but whether there is a rea
i kelihood of bias. Wat is objectionable in'such a case is
not that the decision is actually tainted with bias but that
the circunmstances are such as to create a reasonable
apprehension in the mnd of others that there is a
i kelihood of bias affecting the decision. The basic
principle underlying this rule is(that justice nust not only
be done but nust also appear to be done and this rule has
received wide recognition in several decisions of this
Court. It is also inmportant to note that this rule is not
confined to cases where judicial power stricto sensu is
exercised. It is appropriately extended to all cases where
an i ndependent nmind has to be applied to arrive at-a fair
and just decision between the rival clains of parties.
Justice is not the
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function of the courts alone; it is also the duty of al
those who are expected to decide fairly between contendi ng
parties. The strict standards applied to authorities
exercising judicial power are being increasingly applied to
administrative bodies, for it is vital to the maintenance of
the rule of lawin a welfare state where the jurisdiction of
adm ni strative bodies in increasing at a rapid pace that the
instrumentalities of the State should discharge their
functions in a fair and just manner. This was the basis on
which the applicability of this rule was extended to the
deci si on- maki ng process of a selection conmittee constituted
for selecting officers to the Indian Forests Service in A K
Krai pak v. Union of India happened in this case was that one
Naqui sbund, the acting Chief Conservator of Forests, Janmu
and Kashmr was a nmenber of the Selection Board which had
been set up to select officers to the Indian Forest Service
fromthose serving in the Forest Department of Jammu and
Kashm r. Naqui sbund who was a nenber of the Sel ection Board
was al so one of the candidates for selection to the Indian
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Forest Service. He did not sit on the Selection Board at the
time when his nane was considered for selection but he did
sit on the Selection Board and participated in the
del i berations when the nanes of his rival officers were
consi dered for selection and took part in the deliberations
of the Selection Board while preparing the Ilist of the
sel ected candidates in order of preference. This Court held
that the presence of Naquishbund vitiated the selection on
the ground that there was reasonable |ikelihood of bias
affecting the process of selection. Hegde, J. speaking on
behal f of the Court countered the argument that Naqui sbund
did not take part in the deliberations of the Selection
Board when his name was consi dered, by saying:

"But then the very fact that he was a nenber of
the Selection Board nust have its own inpact on the
decision of the Selection Board. Further, admittedly,
he participated in'the deliberations of the Selection
Board when the clains of his rivals ... were
considered. He'was also party to the preparation of the
list of selected candidates in order of preference. At
every stage of his participation in the deliberation of
the selection board, there was a conflict between his

interest and duty . .. The real question is not
whet her he was biased. It is difficult to prove the
state of nmind of a person. Therefore what we
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have to see is whether there is reasonabl e ground for
believing that 'he was Ilikely “to have been biased
.......... There  must be a reasonable I|ikelihood of

bias. In deciding the question of bias we have to take
into consideration _human probabilities and  ordinary
course of human conduct."

This Court enphasi sed that it was not necessary to
establishes as but it was sufficient “to invalidate the
sel ection process if it could be shown that there was
reasonabl e |ikelihood of bias. The |likelihood of bias may
arise on account of proprietory interest or on account of
personal reasons, such as, hostility to one ‘party or
personal friendship or famly relationship with the other
Where reasonable likelihood of basis is alleged on the
ground of relationship, the question would always be as to
how close is the degree of relationship or in other words,
is the nearness of relationship so great as to give rise to
reasonabl e apprehensi on of bias on the part of the authority
nmaki ng the sel ection.

The High Court of H nachal Pradesh in D.K _Khanna's
case (supra) drawing inspiration from A K. Kraipak’'s case
held that where one of the nenbers of the Comittee
constituted for selecting menbers of the State Civil Service
for pronmotion to the Indian Adm nistrative Service, was the
son-in-1aw of a candi date who was conpeting for inclusion in
the list of selected candidates, the entire selection
process was vitiated by the presence of such nmenber, though
he did not take any part in the consideration of his father-
in-law s candidature or in any manner try to influence his
colleagues in regard to his father-in-law. The Hi gh Court
observed that the degree of relationship in this case was so
close as to reasonably give an inpression to the other
candi dates that there was a real likelihood of the son-in-
| aw espousing the cause of his father-in-law as his own. So
also in Surinder Nath Goel’'s case (supra), the H gh Court of
Punjab and Haryana took the sanme view where it was found
that two of the candidates appearing for selection were
related to one of the nenbers of the Selection Conmittee.
The sane approach was adopted by the H gh Court of Andhra
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Pradesh in M Aiffurdin's case (supra) where one of the
menbers of the Andhra Pradesh Public Service Conm ssion who
sat on the Conmi ssion and participated in the selection for
the posts of Professor and Lecturer in the Andhra Pradesh
Techni cal Education Service, was a partner with sone of the
candi dat es appearing for the selection and it was held that
t he
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entire selection process was vitiated, because there was
clearly reasonable Ilikelihood of bias in favour of those

candi dates on the part of such nmember of the Comm ssion. W
may point out that so far as this last decision is
concerned, it does not —appear that the nenber of the
Conmi ssion who was a partner with sone of the candi dates,
wi t hdrew when those candidates canme to be interviewed and
did not participate in the consideration of their
candi dat ur e.

W& nust strai ghtaway point out that A K Kraipak’s case
is a landmark in the devel opment of administrative |aw and
it has contributed in a large neasure to the strengthening
of the rule of lawin this country. W would not like to
whittle down in the slightest neasure the vital principle
laid down in this decision which has nourished the roots of
the rule of law and injected justice and fair play into
legality. There can be no doubt that if a selection
conmttee is constituted for the purpose of selecting
candi dates on nerits and one of the menbers of the Selection
Committee is closely related to a candi date appearing for
the selection, it would not be enough for such menber nerely
to wthdraw fromparticipation in the interview of the
candidate related to him but he nust wthdraw altogether
fromthe entire selection process and ask the authorities to
nom nate another person in his place on the selection
comm ttee, because otherwi se all -the selections nade woul d
be vitiated on account of reasonable 1ikelihood of bias
affecting the process of selection. But the situation here
isalittle different because the selection of candidates to
the Haryana Cvil Service (Executive) and allied services is
bei ng made not by any Selection Conmittee constituted for
that purpose but it is being done by the Haryana Public
Service Conmission which is a Commission set - up under
Article 316 of the Constitution. It is a Comm ssion which
consists of a Chairman and a specified nenber of nmenbers and
is a Constitutional Authority. W do not think that the
principle which requires that a nenber ~of a Selection
Conmittee whose close relative is appearing for selection
shoul d decline to becone a nenber of the selection conmmttee
or withdraw fromit |leaving it to the appointing authority
to nomi nate another person in his place, need be applied in
case of a Constitutional Authority like the Public Service
Comm ssion, whether Central or State. If a nenber of a
Public Service Conmission were to w thdraw altogether from
the selection process on the ground that a close rel ative of
his is appearing for selection, no other person save a
menber can be substituted in his place. And it nay sonetines
happen that no other nenber is available to take the place
of such
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menber and the functioning of the Public Service Conm ssion
may be affected. When two or more nenbers of a Public
Servi ce Comm ssion are holding a viva voce exani nation. they
are functioning not as individuals but as the Public Service
Comm ssion. O course, we nmust nmake it clear that when a
close relative of a menber of a Public Service Conmission is
appearing for interview, such menber nust wthdraw from
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participation in the interview of that candidate and nust

not take part in any discussion in regard to the nmerits of

that candidate and even the marks or credits given to that

candi dat e shoul d not be disclosed to him Chinnappa Reddy, J

observed to the same effect in Javid Rasool Bhat v. State of

J and K while dealing with a simlar question which arose
bef ore him for consideration

"The procedure adopted by the Selection Commttee

and the nenber concerned was in accord with the quite

wel | -known and generally accepted procedure adopted by

the Public Service Comm ssion everywhere. It is not

unusual for candidates related to nenbers of the

Servi ce Comm ssion or Qher Selection Committee to seek

enpl oyment. Wenever such a situation arises, the

practice generally is for the nenber concerned to
excuse hinself when the particular candidate is
interviewed. W notice that such a situation had al so

been noticed by this Court in the case of Nagarajan v.

State of ~ Mysore where it was pointed out that in the

absence of nala fides, it would not be right to set

aside the sel ection nerely because one of the
candi dat es happened to be related to a nmenber of the

Sel ection Conmi'ttee who had abst ai ned from

participating /in the interview of that candidate.

Not hi ng unusual “was one by the present Selection

Conmittee. The qgirl’'s father was not present when she

was i nterviewed. She was one anpbng several hundred

candi dates. The' marks obtained by her ‘in the witten
test were not even known when she was interviewed......

In the case before wus, the Principal of the Medica

Col | ege, Srinagar, dissociated hinself fromthe witten

test and did not participate in the proceedi ngs when

hi s daughter was interviewed. Wen the other candi dates
were interviewed, he did not know the marks obtained
ei ther by his daughter or by any of the candi-
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dates. There was no occasion to suspect his bona fides

even renotely. There was not even a suspicion of bias,

| eave al one a reasonable |ikelihood of bias. There was

no violation of the principles of natural justice."
W whol ly endorse there observations. Here in the present
case it was conmmon ground between the parties that Shr
Raghubar Gaur Dayal Gaur did not participate at _all in
interviewing Trilok Nath Sharma and |ikewi se Shri R C. Marya
did not participate at all when Shakuntala Rani~ and Bal bir
Singh came to be interviewed and in fact, both -of them
retired from the room when the interviews  of their
respective relatives were held. Moreover, neither of them
took any part in any discussion in regard to the nmerits of
his relatives nor is there anything to show that the narks
or credits obtained by their respective relatives at the
interviews were disclosed to them W are therefore of the
view that there was no infirmty attaching to the sel ections
made by the Haryana Public Service Commi ssion on the ground
that, though their close relative were appearing for the
interview, Shri Raghubar Dayal Gaur and Shri R C. Marya did
not withdraw conpletely from the entire selection process.
This ground urged on behalf of the petitioners mnust
therefore be rejected.

There was al so one other contention which found favour
with the Division Bench in support of its conclusion that
there was reasonabl e |ikelihood of bias vitiating the "whole
ganmut of the selection process". This contention was based
on the fact that though only 61 vacant posts were advertised
for being filled up, over 1300 candi dates representing nore
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than 20 times the nunber of avail able vacancies, were called
for the viva voce examnation. The D vision Bench pointed
out that in order to have a proper balance between the
objective assessnent of a witten examnation and the
subj ective assessnent of personality by a viva voce test,

the candidates to be called for interview at the viva voce
test should not exceed twice or at the highest, thrice the
nunber of available vacancies. This practice of confining
the number of candidates to be called for interviewto twice
or at the highest, thrice the nunber of vacancies to be
filled up, was being followed consistently by the Union
Public Service Conmi ssion in case of Civil Services
Exami nation, but in the present case, observed the Division
Bench, a departure was nmade by the Haryana Public Service
Conmi ssion and candi dates nunbering nore than 20 tines the
avail abl e vacancies were called for interview The result,

according to the Division Bench, was that the area of
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arbitrariness in the viva voce test was considerably
enl arged ‘and even a student who had got poor marks in the
witten examination and~ who having regard to disnma

performance at the witten exam nation did not deserve to be
called for interview, coul d get a chance of being called and
he could then be pulled up within the range of selection by
awar di ng unduly high marks at the viva voce exam nation

Thi s conclusion was sought to be buttressed by the Division
Bench by relying on a conparison of the marks obtai ned by
some of the petitioners in the witten exani nation and at
the viva voce test. This conparison showed that eight of the
petitioners secured "a percentage of around 60 per cent
rising up to a highest of 68.5 per cent" in the witten
exam nation, but they were awarded "a disastrously |ow
percentage of marks in the viva voce ranging fromthe rock
bottom of 13 per cent to 21 per cent", nmaking it inpossible
for them to bridge the difference so as to be able to cone
within the range of selection. How could such brilliant
candi dates who had done so well (in the witten exam nation
fare so poorly in the viva voce test that they could not get
nore than 20 per cent marks, asked the Division Bench? The
Di vi sion Bench al so pointed out that sone out of these eight
petitioners had appeared in an earlier exam nation held in
1977-78 and at the viva voce test held at that tine. they
had secured nore than 50 to 55 per cent marks and it was
difficult to believe that during the next three succeeding
years, they had deteriorated to such an extent that they
slunpted down to 20 per cent nmarks. The Division Bench al so
anal ysed the conparative marks obtained by the first 16
candi dates who topped the Ilist in the witten exam nation
and noted that on account of the poor narks obtained by them
at the viva voce test, 10 out of these 16 candi dates were
"knocked out of the race" because their ranking, - on the
basis of the total marks obtained by them in themin the
witten exam nation and the viva voce test, went for bel ow
61 and only 4 out of the remmining 6 could rank wthin-the
first 16 so as to be eligible for appointnment in the Haryana
Cvil Service (Executive Branch) which is a superior service
conpared to other allied services. It was al so pointed out
by the Division Bench that out of 16 candi dates who topped
the list on the basis of conbined narks obtained in the
witten and viva voce exam nations and who consequently
secured appointnment to posts in the Haryana Cvil Service
(Executive Branch), 12 could nmake it only on account of the
hi gh marks obtained by themat the viva voce exam nation

though they were not high up inranking in the witten
exam nation. On the basis of
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these facts and circumstances, the Division Bench concl uded
that the petitioners had discharged the burden of show ng
that there was reasonable |ikelihood of bias vitiating the
entire sel ection process.

We do not think we can agree wth this conclusion
reached by the Division Bench. But whilst disagreeing with
the conclusion, we nust admt that the Haryana Public
Service Commi ssion was not right in calling for interview
all the 1300 and odd candi dates who secure 45 per cent or
nmore marks in the witten examination. The respondents
sought to justify the action of the Haryana Public Service
Conmi ssion by relying on Regulation 3 of the Regulations
contained in Appendix ~ 1. of the Punjab Cvil Service
(Executive Branch) Rules 1930 which were applicable in the
State of Haryana and contended that on a true interpretation
of that Regulation, the Haryana Public Service Comm ssion
was bound to call for interview all the candidates who
secured a/ mnimumof 45 per cent nmarks in the aggregate at
the witten examination. We do not think this contention is
wel | founded. A plain reading of Regulation 3 will show that
it is wholly wunjustified. We have already referred to
Regul ation 3 in an earlier part of the judgnent and we need
not reproduce it again. It is clear on a plain natura
construction of Regulation 3 that what it prescribes is
nerely a mnimumqualification for eligibility to appear at
the viva voce test. Every candidate to be eligible for
appearing at the viva voce test nust obtain at |east 45 per
cent marks in the aggregate in the witten exam nation. But
obtaining of mnimm45 per cent marks does not by itself
entitle a candidate to insist that he should be called for
the viva voce test. There is no obligation on the Haryana
Public Service Commission to call for the viva test al
candi dates who satisfy the minimumeligibility requirenent.
It is open to the Haryana Public Service Conmi ssion to say
that out of the candidates who satisfy the eligibility
critarion of mnimm45 per cent marks in the witten
exam nation, only a linmted nunber of candidates at the top
of the list shall be called for .interview And this has
necessarily to be done because otherwise the viva voce test
woul d reduced to a farce. It is indeed difficult to see how
a viva voce test for properly and satisfactorily neasuring
the personality of a candidate can be carried out, if over
1300 candidates are to be interviewed for recruitment to a
service. If a viva voce test is to be carried outin a
t horough and scientific nmanner, as it nust be in-order to
arrive at a fair and satisfactory evaluation of the
personality of a candidates, the interview nmust _take
anyt hi ng between 10 to 30
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mnutes. In fact, Herman Finer in his book on "Theory and
Practice of Modern Gover nment” points out that "the
interview should last at least half an hour". The Union

Public Service Conm ssion making selections for the Indian
Adm nistrative Service also interviews a candidate for
al nost half an hour. Only 11 to 12 candidates are called for
interviewin a day of 51/2 hours. It is obvious that in the
circunstances, it would be inmpossible to carry out a
satisfactory viva voce test if such a |large unmanageable
nunber of over 1300 candidates are to be interviewer. The
interviews would then tend to be casual, superficial and
sl oppy and the assessnent nade at such interviews woul d not
correctly reflect the true nmeasure of the personality of the
candi date. Mreover, such a course would wi den the area of
arbitrariness, for even a candidate who is very much | ower
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down in the list on the basis of marks obtained in the
witten exanm nation, can, to borrow an expression used by

the Division Bench, ’'gate-crash’ into the range of
selection, if he is awarded unduly high marks at the viva
voce exam nation. It has therefore always been the practice
of the Union Public Service Commssion to call for
interview, candidates representing not nore than twce or
thrice the nunber of avail able vacanci es. Kot har i

Commttee’s Report on the 'Recruitnent Policy and Sel ection
Met hods for the Civil Services Exanmi nation’ also points out,
after an indepth exam nation of the question as to what
should be the nunber of <candidates to be called for
interview :

"The nunber of . candidates to be called for
interview, in order of the total marks in witten
papers, should not exceed, we think, tw ce the nunber
of vacancies to be filled.. ."

O herwise the witten exam nation which is definitely nore
objective 'in -its assessment than the viva voce test wll

lose all " neaning and credibility and the viva voce test
which is to sonme extent subjective and discretionary inits
eval uation will becone the decisive factor in the process of

sel ection. W are therefore of the view that where there is
a conposite test ~ consisting of a witten exam nation
followed by a viva 'voce test, the nunber of candidates to be
called for interviewin order of the marks obtained in the
witten exami nation, should not exceed twice or at the
hi ghest, thrice the nunber of vacancies to be filled. The
Haryana Public Service Comnission in the present case called
for interview all candidates numbering ~over . 1300 who
satisfied the mnimumeligibility requirenment by securing a
692
m ni mum of 45 per cent marks in the witten exam nation and
this was certainly not right, but we may point out that in
doi ng so the Haryana Public Service Conm ssion could not be
said to be actuated by any nalafide or oblique notive,
because it was comon ground between the parties that this
was the practice which was being consistently followed by
the Haryana Public Service Conmission over the years and
what was done in this case was nothing exceptional. The only
guestion is whether this had any invalidating effect on the
sel ecti ons made by the Haryana Public Service Conm ssion

We do not think that the selections made by the Haryana
Public Service Conmission could be said to be vitiated
nerely on the ground that as many as- 1300 and nore
candi dates representing nore than 20 tines the nunber of
avai |l abl e vacancies were called for interview, though on the
vi ew taken by us that was not the right course to follow and
not nmore than twice or at the highest thrice, the nunber of
candi dat es should have been called for interview Sonething
nore than merely calling an unduly large nunber of
candi dates for interview nust be shown in order to
invalidate the selections made. That is why the Division
Bench relied on the conparative figures of marks obtained in
the witten exam nation and at the viva voce test by the
petitioners, the first 16 candi dates who topped the list in
the witten examination and the first 16 candidates who
topped the 1list on the basis of the conbi ned marks obtai ned
inthe witten examination and the viva voce test, and
observed that these figures showed that there was reasonabl e
i kelihood of arbitrariness and bias having operated in the
marking at the viva voce test. Now it is true that sone of
the petitioners did quite well in the witten exam nation
but faired badly in the viva voce test and in fact their
performance at the viva voce test appeared to have
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deteriorated in conparison to their performance in the year
1977-78. Equally it is true that out of the first 16
candi dates who topped the Ilist in the witten exam nation

10 secured poor rating in viva voce test and where knocked
out of the reckoning while 2 also got |ow marks in the viva
voce test but just managed to scrape through to come within
the range of selection. It is also true that out of the
first 16 candi dates who topped the list on the basis of the
conbi ned marks obtained in the witten exam nation and the
viva voce test, 12 could cone in the list only on account of
the high marks obtained by them at the viva voce test,
though the marks obtained by themin the witten exam nation
were not of sufficiently high order. These
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figures relied upon by the Division Bench may create a
suspicion in one's mnd that some elenment of arbitrariness
m ght have entered the assessment in the viva voce
exam nation. But- suspicion cannot take the place of proof
and we' cannot strike down the selections nmade on the ground
that the ' _evaluation of the nerits of the candidates in the
viva voce exam nation mght be arbitrary. It is necessary to
point out that the Court cannot sit in judgnent over the
mar ks awarded by interviewing bodies unless it is proved or
obvi ous that the  marki ng is plainly and indubitably
arbitrary or affected by oblique notives. It is only if the
assessment is patently arbitrary or t he risk of
arbitrariness is so high that a reasonable person would
regard arbitrariness as inevitable, ~that the assessnment of
marks at the viva wvoce test nmay be regarded as suffering
fromthe vice of arbitrariness. Mreover, —apart from the
only three candi dat es, nanely. Tril ok Nat h Shar na,
Shakuntal a Rani and Bal bir Singh one of whom bel onged to the
general category and was related to Shri Raghubar Dayal Gaur
and the other two were candidates for the seats reserved for
Schedul ed Castes and were related to Shri R C. Marya, there
was no ot her candidate in whomthe Chairman or any nmenber of
the Haryana Public Service Commission was interested, so
that there could be any notive for manipul ati on of 'the marks
at the viva voce examnation. There were of course genera

all egations of casteismnmade against the Chairman and the
nmenbers of the Haryana Public Service Commi ssion, but these
al  egations were not substantiated by producing any reliable
materi al before the Court. The Chairman and nmenbers of the
Haryana Public Service Conmmssion in fact belonged to
different castes and it was not as if any particul ar caste
was predom nant anongst the Chairman and nmenbers - of the
Haryana Public Service Conmission so as even to renotely
justify an inference that the marks mght have  been
mani pul ated to favour the candidates of that caste. W do
not think that the D vision Bench was right in striking down
the selections made by the Haryana Public Service Comi ssion
on the ground that they were vitiated by arbitrariness or by
reasonabl e |ikelihood of bias.

That takes wus to the next ground of challenge which
found acceptance with the Division Bench. This ground  of
chal | enge was strenuously urged on behalf of the petitioners
and it was sought to be supported by reference to the
decision of this Court in Ajay Hasia v. Khalid Mijjubudin
The contention of the petitioners under this
694
ground of challenge was that in conparison to the narks
allocated to the witten exam nation, the proportion of the
marks allocated to the viva voce test was excessively high
and that introduced an irredeenmabl e el enent of arbitrariness
in the selection process so as to offend Articles 14 and 16
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of the Constitution. It is necessary in order to appreciate
this contention and to adjudicate wupon its wvalidity to
consider the relative weight attached by the relevant rul es
to the witten exanination and viva voce test. W have
already referred to the Punjab Civil Service (Executive
Branch) Rules 1930 as applicable in the State of Haryana.

Rule 9 of these rules prescribes that a conpetitive
exam nation shall be held in accordance with the Regul ati ons
set out in Appendix 1 for the purpose of selection by
conpetition of candidates to the Haryana G vil Service
(Executive Branch) and other allied services and under
Regul ations 1 and 5 every ex-service officer has to appear
ina witten examnation in 5 conpul sory subjects carrying
in the aggregate 400 marks and a viva voce test carrying 200
marks and |i kew se, every candi date bel onging to the genera

category has to appear in a witten examnation in 8
subjects carrying in the aggregate 700 marks and for him
also there is a viva voce test carrying 200 nmarks. The
argunent of the petitioners was that in case of ex-service
officers the marks allocated for the viva voce test were 200
as agai nst 400 al |l ocated for the witten exam nation so that
the marks allocated for the viva voce test came to 33. 3% of
the total nunber of taken'into account for the purpose of
maki ng sel ecti on. So also in the <case of candidates
bel onging to the general category, the nmarks allocated for
the viva voce test were 200 as against 700 allocated for the
witten exanmination with the result that the nmarks all ocated
for the viva voce test came to 22.2% of the total nunber of
marks for the conpetitive examination. This  percentage of
33.3%in the case of ex-service officers and 22.2%in the
case of other candidates was, according to the D vision
Bench, unduly high and rendered the selection of the
candi dates arbitrary. The correctness of this view has been
chal | enged before us on behal f of the respondents.

Thi s Court speaki ng through Chi nnappa Reddy, J. pointed
out in Liladhar v. State of Rajasthan that the object of any
process of selection for entry into public service is to
secure the best and the nost suitable person for the job
avoiding patronage and favouritism Selection based on
nerit, tested inpartially and objectively, is-the
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essential foundation of any wuseful and efficient public
service. So open conpetitive examnation has conme to be
accepted al nost universally as the gateway to public
services. But the question is how should the conpetitive
exam nati on be devised? The conpetitive examnmination may be
based exclusively on witten exam nation or it nmay be based
exclusively on oral interview or it may be a mxture of
both. It is entirely for the Governnent to decide what kind
of conpetitive examination would be appropriate in a given
case. To quote the words of Chinnappa Reddy, J. "In-the very
nature of things it would not be within the province or even
the conpetence of the court and the Court would not venture
into such exclusive thickets to discover ways out, when-the
matters are nore appropriately left" to the w sdom of the
experts. It is not for the Court to lay down whether
interviewtest should be held at all or how nmany narks
should be allowed for the interview test. Of course the
mar ks nust be m ni mal SO0 as to avoid charges of
arbitrariness, but not necessarily always. There nmay posts
and appointments where the only proper nethod of selection
may be by a viva voce test. Even in the case of admission to
hi gher degree courses, it nay sonetinmes be necessary to
allowa fairly high percentage of marks for the viva voce
test. That is why rigid rules cannot be laid down in these
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matters and not any courts. The experts bodies are generally
the best judges. The Governnent aided by experts in the
field may appropriately decide to have a witten exam nation
foll owed by a viva voce test.

It is nowadmtted on all hands that while a witten
exam nati on assesses the candi date’s know edge and
intellectual ability, a viva voce test seeks to assess a
candidate’s overall intellectual and personal qualities.
Wile a witten examination has certain distinct advantages
over the viva voce test, there are yet no witten tests
which can evaluate a candidate’s initiative, alertness,
resour cef ul ness, dependabl eness, cooperativeness, capacity

for clear and | ogical presentation, effectiveness in
di scussion, effectiveness in nmeeting and dealing wth
others, adaptability, judgnent, ability to make deci sion

ability to lead, intellectual and noral integrity. Some of
these qualities can be “evaluated, perhaps with some degree
of error, by a viva voce test, nuch depending on the
constitution of the interview Board.

A enn Stahl has pointed out in his book on Public
Per sonnel -Admi-ni stration that the viva voce test does suffer
from certain di sadvantages such as the difficulty of
devel oping a valid and reliable oral test, the difficulty of
securing a reviewable record of an oral test
696
and public suspicion of the oral test as a channel for the
exertion of political influence and, as pointed out by this
Court in Ajay Hasia" case (supra), ~also of other corrupt,
nepotistic or extraneous considerations, but despite these
acknow edged di sadvantages, the viva voce test has been used
increasingly in the public personnel testing and has becone
an inportant i nstrument whenever tests of per sonne
attributes are considered essential. denn-Stahl proceeds to
add that "no satisfactory witten tests have yet Dbeen
devised for measuring such personnel characteristics as
initiative, ingenuity and ability to elicit cooperation
many of which are of prime inportance. When /properly
enpl oyed, the oral test today deserves a place in the
battery used by the technical exam ner." There can therefore
be no doubt that the viva voce test perforns a very usefu
function in assessing personnel characteristics-and traits
and in fact, tests the man hinself and is therefore regarded
as an inportant tool along with the witten exam nation. Now
if both witten exam nation and viva voce test are accepted
as essential features of proper selection.in agiven case,
the question may arise as to the weight to be -attached

respectively to them "In the case of admission to a college
for instance", as observed by Chinnappa Reddy, J. in
Lil adhar’s case, "where the candidate’'s personality is yet

to develop and it is too early to identify the -persona

qualities for which greater inportance my have to be
attached in later lief, greater weight has perforce to be
given to performance in the witten exam nation" and the
i nportance to be attached to the viva voce test in such a
case woul d therefore necessarily be mnimal. It was for this
reason that in Ajay Haisa s case this Court took the view
that the allocation of as high a percentage of marks as

33.3%to the viva voce test was "beyond all reasonable
proportion and rendered the selection of the candidates
arbitrary”. But, as pointed out by Chinnappa Reddy, J., "in

the case of services to which recruitnent has necessarily to
be made from persons of nature personality, interview test
may be the only way subject to basic and essential academ c
and professional requirenents being satisfied'. There may
al so be services "to which recruitment is made from younger
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candi dat es whose personalities are on the thresh hold of
devel opnent and who show sings of great promise" and in case
of such services where sound sel ection nust conbi ne acadenic
ability with personality prom se, sone weight has to be
given to the viva voce test. There cannot be any hard and
fast rule regarding the precise weight to be given to the
viva voce test as against the witten exam nation. It nust
vary fromservice to service

697

according to the requirenent of the service, the m ninmm
qualification prescribed, the age group from which the
selection is to be mde, the body to which the task of
hol ding the viva voce test is proposed to be entrusted and a
host of other factors. It is essentially a natter for
determ nation by experts. The Court does not possess the
necessary equi pnent ~and it would not be right for the Court
to pronounce wupon-it, —unless to use the words of Chinnappa
Reddy, J.  in Liladhar’s case "exaggerated weight has been
given with proven or obvious oblique notives."

We . may- now, in the background of this discussion
proceed to consider whether the allocation of as high a
percentage of marks as ~33.3 per cent in case of ex-service
officers and 22.2 per centin case of other candidates, for
the viva voce test renders the selection process arbitrary.
So far as ex-service officers are concerned, there can be no
doubt that the percentage of marks allocated for the viva
voce test in their case is wunduly high and it does suffer
fromthe vice of ‘arbitrariness. It has been pointed out by
the Division Benchin a fairly el aborate discussion that so
far as the present selections in the category of ex-service
of ficers are concerned, the spread of marks in the viva voce
test was inordinately high conpared to the spread of marks
inthe witten exam nation. The mini rum marks required to be
obtained in the witten examnmination for-eligibility for the
viva voce test are 180 and ~as against these mninmm 180
mar ks, the highest marks obtained in the witten exam nation
in the category of ex-service officers were 270, the spread
of marks in the witten exam nation thus being only 90 marks
which works out to a ratio of 22.2 per cent. But when we
turn to the narks obtained in the viva voce test, we find
that in case of ex-service officers the |owest marks
obtained were 20 while the highest marks secured were 171
and the spread of narks in the viva voce test was thus as
wide as 151 in a total of 200 marks, which worked out to an
i nordinately high percentage of 76. The spread of narks in
the viva voce test being enormously |arge conpared to the
spread of marks in the witten exam nation, the viva voce
test tended to beconme a determning factor in the selection
process, because even if a candidate secured the highest
marks in the witten exam nation, he could be easily knocked
out of the race by awarding himthe | owest marks in-the viva
voce test and correspondi ngly, a candi date who obtained the
lowest marks in the witten exam nation could be raised to
the top mnpost position in the merit list by an inordinately
high marking in the viva voce test. It is therefore obvious
that the allocation of
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such a high percentage of marks as 33.3 per cent opens the
door wide for arbitrariness, and in order to dimnish, if
not elimnate the risk of arbitrariness, this percentage
need to be reduced. But while considering what percentage of
marks may legitimately be allocated for the viva voce test
wi thout incurring the reproach of arbitrariness it nust be
renmenmbered that ex-service officers would ordinarily be
m ddl e aged persons of mature personality and it would be
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hard on themat that age to go through a long witten
exam nation involving 8 subjects and hence it would not be
unfair to require them to go through a shorter witten
examnation in only 5 subjects and submt to a viva voce
test carrying a higher percentage of marks than that m ght
be prescribed in case of younger candi dat es. The
personalties of these ex-service officers being fully mature
and devel oped, it would not be difficult to arrive at a fair
assessnment of their nmerits on the basis of searching and
incisive viva voce test and therefore in their case, the
viva voce test nmay be accorded relatively greater weight.
But in any event the nmarks allocate for the viva voce test
cannot be as high as 33.3 per cent.

The position is no different when we exanine the
guestion in regard to the percentage of narks allocated for
the viva voce test -in case of persons belonging to the
general category. ~The percentage in the case of these
candi dates is less than that in the case of ex-service
of ficers, 'but ~even'so it is quite high at the figure of
22.2. Here “also-it has been pointed out by the D vision
Bench by giving facts and figures as to howin the case of
present selections fromthe -general category the spread of
marks in the viva voce test was inordinately high conpared
to the spread of marks in the witten exam nation so that a
candidate receiving lownmarks in the witten exam nation
could be pulled up to a high positionin the nerit list by
inordinately high marking in the viva voce test. The viva
voce test in the 'general category, too, would consequently
tend to becone a determining factor in the process of
selection, tilting the scales in favour of one candi date or
the other according to the marks awarded to himin the viva
voce test. This is anply borne out by the observations of
the Kothari Committee in the Report nade by it in regard to
the selections to the Indian Administrative Service and
other allied services. The conpetitive exam nation in the
I ndian Adm nistrative Service and other allied services al so
consists of a witten examnation followed by a viva voce
test. Earlier 1in 1948 the percentage of marks all ocated for
the viva voce
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test was 22 and it was marginally brought down to 21.60 in
1951 and then again in 1964, it was scaled down to 17.11
The Kothari Conmmittee in its Report namde in 1976 pl eaded for
further reduction of the percentage of marks all ocated for
the viva voce test and strongly recomended that the viva
voce test should carry only 300 out of a total -of 3000
mar ks. The Kot hari Conmittee pointed out that even where the
percentage of marks allocated for the viva voce test was
17.11, nearly 1/4th of the candidates selected owed their
success to the marks obtained by themat the viva voce test.
This proportion was regarded by the Kothari Committee as
"sonmewhat on the high side". It is significant to note that
consequent upon the Kothari Committee Report, the percentage
of marks allocated for the viva voce test in the conpetitive
exam nation for the Indian Administrative Service and other
allied services was brought down still further to 12.2. The
result is that since the last few years, even for selection
of candidates in the Indian Adninistrative Service and other
allied services where the personality of the candidate and
his personnel characteristics and traits are extrenely
rel evant for the purpose of selection, the marks all ocated
for the viva voce test constitute only 12.2 per cent of the
total marks. Now if it was found in the case of selections
to the Indian Adninistrative Service and other allied
services that the allocation of even 17.11 per cent marks
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for the viva voce test was on the higher side and it was
responsible for nearly 1/4th of the selected candidates
securing a place in the select list owng to the marks
obtained by themat the viva voce test, the allocation of
22.2 per cent marks for the viva voce test would certainly
be likely to create a wider scope for arbitrariness. Wen
the Kothari Conmittee admttedly an Expert Committee,
constituted for the purpose of exam ning recruitment policy
and selection nethods for the Indian Adm nistrative Service
and other allied services took the view that the allocation
of 17.1 per cent marks for the viva voce test was on the
higher side and required to be reduced, it would be
legitimate to hold that in case of selections to the Haryana
Cvil Services (Executive Branch) and other allied services,
which are services of ~simlar nature in the State, the
all ocation of 22.2 per cent marks for the viva voce test was
unreasonable. W nust therefore regard the allocation of
22.2 per cent of the total marks for the viva voce test as
infecting the sel'ection process with the Vi ce of
arbitrariness.

But the question which then arises for consideration is
as to what is the effect of allocation of such a high
per cent age of marks
700
for the viva voce 'test, both in case of ex-service officers
and in case of other candidates, on the sel ections made by
the Haryana Public Service Commi ssion. Though we have taken
the view that the percentage of marks allocated for the viva
voce test in both these cases is excessive, we do not think
we would be justified in the exercise of our discretion in
setting aside the selections made by the Haryana Public
Service Conmission after the | apse of alnbst two years. The
candi dat es sel ected by the Haryana Public Service Comm ssion
have already been appointed to various posts and have been
wor ki ng on these posts since the |last about two years.
Moreover the Punjab Civil Service (Executive Branch) Rul es
1930 under which 33.3 per cent marks in case of ex-service
of ficers and 22.2 per cent marks in case ‘of /other
candi dates, have been allocated for the viva voce test have
been in force for alnpbst 50 years and everyone has acted on
the basis rules. If selections made in accordance with the
prescription contained in these rules are nowto be  set
aside, it wll upset a |large nunber of appointnents already
nmade on the basis of such selections and the integrity and
efficiency of the entire administrative nachinery would be
seriously jeopardised. W do not therefore propose to set
aside the selections made by the Haryana Public Service
Conmi ssion though they have been made on the | basis of an
unduly high percentage of nmarks allocated for the viva voce
test.

Now i f the allocation of such a high percentage of
marks as 33.3 in case of ex-service officers and 22.2 in
case of other candidates, for the viva voce test is
excessive, as held by wus, what should be the proper
percentage of marks to be allocated for the viva voce test
in both these cases. So far as candidates in the genera
category are concerned we think that it would be prudent and
safe to follow the percentage adopted by the Union Public
Service Commission in case of selections to the Indian
Admi ni strative Service and other allied services. The
percentage of nmarks allocated for the viva voce test by the
Uni on Public Service Comm ssion in case of selections to the
I ndian Administrative Services and other allied service is
12.2. and that has been found to be fair and just, as
striking a proper balance between the witten exam nation
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and the viva voce test. W would therefore direct that
hereafter in case of selections to be made to the Haryana
Cvil Services (Executive Branch) and other allied services,
where the conpetitive exam nation consists of a witten
exam nation followed by a viva voce test, the marks
al l ocated for
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the viva voce test shall not exceed 12.2 per cent of the
total marks taken into account for the purpose of selection

We woul d suggest that this percentage should al so be adopted
by the Public Service Conmissions is other States, because
it is desirable that there should be wuniformty in the
sel ection process throughout the country and the practice
followed by the Union Public Service Conm ssion should be
taken as a guide for the State Public Service Comm ssions to
adopt and follow. The percentage of marks allocated for the
viva voce test case of ex-service officers may, for reasons
we have already di scussed, be ‘somewhat higher than the
percentage for the candidates belonging to the genera

category. W would therefore direct that in case of ex-
service officers, having regard to the fact that they would
ordinarily be niddle aged persons with personalities fully
devel oped the percentage of nmarks allocated for the viva
voce test may be 25. Whatever selections are nmade by the
Haryana Public Service Conmission in the future shall be on
the basis that the /nmarks allocated for the viva voce test
shall not exceed  12.2 per <cent in case  of candidates
bel ongi ng to the general category and 25 per cent in case of
ex-service officers.

Before we part with this judgnent we would Ilike to
point out that the Public Service Conmission occupies a
pi votal place of inportance in the State and the integrity
and efficiency of its adnmnistrative apparatus depends
considerably on the quality of the selections nade by the
Public Service Conmssion. I't i's absolutely essential that
the best and finest talent should be drawn in the
adm nistration and adm nistrative services nust be conposed
of men who are honest, upright and i ndependent and who are
not swayed by the political winds blowing in the country.
The selection of candidates for the adm nistrative services
must therefore be made strictly on nmerits, keeping in view
various factors which go to nake up a strong, efficient and
people oriented administrator. This can be achieved only if
the Chairman and menbers of the Public Service Comm ssion
are emnent nmen possessing a high degree of calibre,
conpetence and integrity, who would inspire confidence in
the public mnd about the objectivity and inmpartiality of
the selections to be made by them W would therefore |ike
to strongly inpress upon every State Governnment to take care
to see that its Public Service Commission is nanned by
conpetent, honest and independent persons of outstanding
ability and high reputation who command the confidence of
the people and who would not allow thenselves to be
defl ected by
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any extraneous considerations fromdischarging their duty of
maki ng selections strictly on nerits. Wilst naking these
observations we would Iike to make it clear that we do no
for a nmoment wish to suggest that the Chairnman and nenbers
of the Haryana Public Service Comm ssion in the present case
were lacking in calibre, conpetence or integrity.

W would also like to point out that in sonme of the
States, and the State of Haryana is one of them the
practice followed is to invite a retired Judge of the H gh
Court as an expert when selections for recruitnent to the
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Judicial Service of the State are being made and the advice
given by such retired High Court Judge who participates in
the viva voce test as an expert is sonetines ignored by the
Chai rman and nenbers of the Public Service Conmm ssion. This
practice is in our opinion undesirable and does not conmend
itself to wus. Wien selections for the Judicial Service of
the State are being mmde, it s necessary to exercise the
utnost care to see that conpetent and able persons
possessing a high degree of rectitude and integrity are
sel ected, because if we do not have good, conpetent and
honest judges, the denocratic polity of the State itself
will be in serious peril. It 1is therefore essential that
when selections to the ‘Judicial Service are being nade, a
sitting Judge of the High Court to be nom nated by the Chief
Justice of the State should be invited to participate in the
interview as an expert and since such sitting Judge cones as
an expert who, by reason of the fact that he is a sitting
H gh Court Judge, knows the quality and character of the
candi dat es appearing for the interview, the advice given by
hi m shoul'd “ordinarily be accepted, unless there are strong
and cogent reasons for not accepting such advice and such
strong and cogent reasons nust be recorded in witing by the
Chairman and nmenbers-of the Public Service Comm ssion. W
are giving this direction to the Public Service Comm ssion
in every State because we are anxious that the finest talent
should be recruited in the Judicial Service and that can be
secured only by having a real expert whose advice
constitutes a determnative factor -inthe selection process.
We accordingly allow the appeals, set. aside the
judgnent of the Punjab and Haryana H gh Court and reject the
challenge to the validity of the selections nmade by the
Haryana Public Service Commission to the Haryana Civi
Services (Executive Branch) and other allied services. But
in view of the fact that an unduly |large nunber of
candi dates were called for interview and the marks
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allocated in the viva voce test were excessively high, it is
possi bl e that sone of the candidates who might have
otherwise come in the select list were left out of it,
perhaps unjustifiably. W would therefore direct that al
the candi dates who secured a m ni mum of 45 per cent marks in
the witten exam nation but who could not find entry in the
select list, should be given one nore opportunity of
appearing in the conpetitive exam nation which would now
have to be held in accordance with the principles |aid down
in this Judgnent and this opportunity should be given to
them even though they may have passed the maxi num age
prescribed by the rules for recruitnment to the Haryana G vi
Services (Executive Branch) and other allied services. W
woul d direct that in the circunstances of the case the fair
order of costs would be that each party should bear and pay
his own costs throughout.
ML. A Appeal s al | owed
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