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1957 AIR 521 1957 SCR 721
ACT:

Prem ses, Requi si tion of - Consti tuti onal validity of
enactment- Order of Governnent on declaration of vacancy-
Enforceability-Findings, if liable to be reopened-Power of

Court-Tenancy, when can be deenmed to have been ' term nated-
Ej usdem generis, applicability of-Death of a Party before
the Passing of the Order-Effect Bonbay Land Requisition Act
(XXXI'I'l O 1948), as anended by Anendrment Act 11 of 1950 and
Second Amendment Act XXXI X if 1950, Ss. 5, 6, 6 Explanation
(a)--Constitution of India, Arts. 19(1)(f), 31, 32, 226.

HEADNOTE:

By these two petitions, the petitioner challenged the
constitutional validity of the Bonbay Land Requisition Act,
1948, as amended by the two amendi ng Acts of 1950, and the
enforceability of an order of requisition nmade by the
Governor of Bonbay wunder s. 6 (4) (a) of the Act. The
petitioner as the wdow of the tenant clained to be in
possession, while the case nmade on behal f of the  Governnent
was that the tenant had before his death vacated the
prem ses and handed over possession to a |odger. ~A copy of
the order of requisition was affixed to the premni ses and the
petitioner noved the High Court for a wit of mandarus, but
the petition was di smssed. The Act was passed by the State
Legi slature on April 11, 1948, and by the first amendi ng Act

its life was extended for two years and by the second the
words " the purpose of the State or any other ' public
pur pose” were substituted for the words ,,any purpose”

occurring in S. 5 of the Act with retrospective effect from
the date of the Constitution. The Act came up for
consideration in a previous decision of this Court and
argunent s were confined to grounds other than t hose
specifically covered by that decision. It was contended on
behal f of the petitioner that the Act was in conflict wth
Art. 3l (2) and becane invalid at the commencenent of the
Constitution and the anendi ng Acts, for which the assent of
the President had admittedly not been obtained, wer e
ineffective wunder Art. 31 (3) of the Constitution. It was
further contended that ss. 5 and 6 of the Act which made the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 12

relevant findings of the Governnment conclusive had the
effect of inpairing the powers of the Court, that it was
nevert hel ess open to the Court to judge whether the facts
found constituted vacancy in |law and, lastly that the order
in question was ineffective as the tenant was dead on the
date it was nade

Hel d, that the contentions raised on behalf of t he
petitioner must be negatived.

93

722

The constitutional validity of the Act was no | onger open to
guestion wunder Arts. 19 (1) (f) and 31 (2) of the
Constitution in view of the decision of this Court in State
of Bonmbay v. Bhanji Minji (1955) 1 S.C. R 777.

The Act, which did not obviously cone within the m schief of
cl. (6) of Art. 31, fell within the saving clause, <cl. 5
(a), of the Article and was an existing law wthin the
meani ng- of the Constitution and, therefore, valid at the
commencenent ~of the Constitution, although it did not
contai n the expression " for a public purpose as required
by cl. (2) of the Article.

Clause (3) of the Article, which in ternms applied to |aws
made after the commencenent of the Constitution, had no
application to the anending Acts which were in no way
concerned with the nain substantive provisions of the Act
al ready passed, and the want of the President’s assent in no
way affected their validity.

As the Act was valid at the commencenment of the Constitution
and continued to be so thereafter, not being in any way
inconsistent with the provisions of Part 11l of the
Constitution so as to attract the operation of Art. 13, the
Amendi ng Acts were equally valid in |aw

Held further, that although in a proper case the H gh Court
or this Court in the exercise of their special jurisdictions
under the Constitution had power to determ ne how far the
provisions of the Act had or had not been conplied with, the
finding of the State Governnent under s. 5 O the Act that
the tenant had not actually resided in the premises for a
continuous period of six nonths inmmediately preceding the
date of the order,and that under s.6, the premises had
become vacant at about the time indicated in the order, are
conclusive and not collateral so as to be liable to be re-
opened and could not, therefore, be questioned either in
this Court under Art. 32 or in the H gh Court under Art. 226
of the Constitution.

Rai Brij Raj Krishna v. S. K Shaw, (1951) S.C R 145
appl i ed.

Hubli Electricity Co. Ltd. v. Province of Bonmbay, (1948)
L.R 76 I.A 57, held inapplicable.

Mohsi nali Mohoned Ali v. The State of Bonbay, (1951) 53 Bom
LR 94: AIl.R 1951 Bom 303, referred to.

The words " or otherwise " occurring in explanation (a) to
s. 6 of the Act could not be construed as ejusdem generis
with the words i mediately preceding them and nust be  held
to cover all possible cases of vacancy due to any reason
what soever.

Skinner & Co. v. Shaw & Co., (1893) 1 Ch. D. 413, referred
to.

An order of requisition passed under s. 6 (4) (a) of the Act
was not of the nature of an order passed in a judicia
proceeding and the death of one of the parties could not
nake it wholly ineffective, the only consequence being that
hi s name as one of

723

the parties to be served under S. 13 O the Act nust be
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removed fromthe order

JUDGVENT:
ORIGANAL JURISDICTION. Petition No. 119 of 1955 wth
Petition for Special Leave to Appeal No. 140 of 1955.
Petition wunder Article 32 of the Constitution for the
enforcenent of fundamental rights and petition under Article
136 of the Constitution for ‘special |leave to appeal from
the judgment and order dated March 29, 1955, of the Bonbay
H gh Court in appeal No. 63 of 1954.
Har dayal Hardy and R Jethmal ani, for the petitioner
C. K. Daphtary, Solicitor-General of India, Porus
A Mehta and R H. Dhebar, for the respondent.; 1957.
March 5. The Judgrment of the Court was delivered by
SINHA J.-By this petition under- Art. 32 of the Constitution
and Petition No. 140 of 1955 for special leave to appea
from the judgnment of the Bonmbay High Court dated March 29,
1955, in ‘Appeal No. 63 -of 1954 confirming that of a single
Judge of _that Court dated April 21, 1954, the petitioner
chal | enges the constitutionality of the Bonbay Land
Requi sition Act (Act XXXII1), 1948, hereinafter referred to
as "The Act", and the enforceability "of the order dated
January 27, 1954, made by the Governor of Bonbay in
pursuance of s. 6(4)(a) of the Act.
The petitioner is the wi dow of one Dharandas Chellaram who
was a tenant of  the premises in question. The said
Dharandas Chellaram died in Novenmber 1953, ‘leaving him
surviving his wi dow and a daughter. The petitioner alleged
that she had been occupying the prem ses in question as a
nmenber of her husband's famly since 1938 “and ‘that the
tenant aforesaid had at no material date ceased to ' occupy
the prenmnises. She also alleged  that one Narottam Das
Dharansey Patel was a mere lodger who war, occupying a
portion of the prem ses by |eave and |icence of her husband.
The said Narottandas had no interest
724
in the premises in question and had, as a matter of = fact,
vacated the portion in his occupation sone tine in the year
1953. On behalf of the State of Bonbay, the respondent, it
has been stated on affidavit by the Accomrodation O ficer
that it 1is not a fact that the petitioner resided in the
prem ses in question and that the facts were that the said
Dharandas, the tenant, had vacated the premi ses-in October
1952 and had handed over possession of the prenmises to the
sai d Narottandas Dharansey Patel. Hence it is alleged that
it was not a fact that at the time of her husband’ s death in
Noverber 1953 the petitioner was residing in the prenises in
guestion. These facts had been stated before the High Court
al so on an affidavit nmade in opposition to the petitioner’s
case in the H gh Court. The petitioner’s grievance i's that
towards the end of January 1954 she found pasted on the
outer door of the prem ses an order dated January 27, 1954,
said to have been made by the Governor of Bonbay and which
is said to be the occasion for her noving the Hi gh Court of
Bonbay for a wit of mandanus against the State of Bonbay to
refrain from giving effect to the aforesaid Oder. The
Order inpugned is in these terns: -

"No. RA (1) M 13067

Ofice of the Controller of Acconmopdat i on, Jehangir
Bui | di ng, Mahat ma Gandhi Road, Bonbay, January 27, 1954.
O der

Whereas, on inquiry it is found that the prem ses specified
bel ow had beconme vacant in the nonth of COctober 1952
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Now, therefore, in exercise of the powers conferred by
clause (a) of sub-section (4) of section 6 of the Bonbay
Land Requisition Act, 1948 (Bonbay Act XXXIIl of 1948) the
CGovernment of Bombay is pleased to requisition the said
prem ses for a public purpose, nanely, for housing a Bonbay
State Governnment servant.

Prem se, s
Flat No. 3 on the 1st floor of the Building known as Hem
Prabha situated at 68, Marine Drive, Bonbay.
By order and in the nanme of Governor of Bonbay."
This Order was neant to be served on (1) Shri Hirabhai H
Patel, admttedly the landlord of the premses,(2) Shri
Nar ot t am Dhar ansey Patel ‘aforesaid, and (3) Shri Dharandas
Chell aram who, as already indicated, was dead at the date
the Order was made. The petitioner challenged the validity of
the Order of requisition set out above. Her petition was
heard by Tendol kar J. who by his judgment dated April 21,
1954, . dism ssed the same. The petitioner nmoved this Court
for an appropriate wit, direction or order under Art. 32 of
the Constitution, challenging the vires of the Act, as also
the | egal efficacy of the Order inmpugned. She also filed a
petition praying for ~special leave to appeal from the
judgment aforesaid of the Bonbay H gh Court. Both the
matters have been heard together and will be governed by
this judgment.
Before dealing with the contentions rai sed on behalf of the
petitioner, it is convenient first toset out, in so far as
it is necessary, the legislative history of the |aw inmpugned
and its «certain salient features which are relevant for
purposes of this case. This~ Act was passed by the
Provincial Legislature of Bonbay on April 11, 1948, on being
enpowered by the Governor-General in -exercise of. powers
conferred on himby s. 104 of the Government of India Act,
1935. Initially it was to remain-in force until March 31
1950. But by the amendi ng Act, Bombay Land Requisition
(Amendrent) Act, 1950 (Bonbay Act No. 11 of 1950) published
on March 28, 1950, its life was extended up to the’ end of
March 1952. By the anmending Act, ss. 8-A 8-B and ' 9-A were
added nmking substantial changes which need not be set out
here, as they do not enter into the controversy. The life
of the Act was subsequently extended further, up to the end
of December 1958. By the Bonbay Land Requisition (Second
Amendnent) Act, 1950 (Act XXXI X of 1950), the Act was
further anmended so as to substitute the words "the purpose
of the State or any other public purpose"-for the word,,
"any purpose" in s. 5 of the Act. This was obviously done
to satisfy the requirements of Art. 31 of the
726
Constitution. Consequential changes were also made in ss. 6
and 7 of the Act. By s. 6 of the amending Act it was

provided that "The amendnents nmade by this Act shall. be
deermed to have been and al ways to have been made with ef fect
from the 26th January 1950................... Thus the

amendment was given retrospective operation. The provisions
of ss. 5, 6 and 13 after the anendnents aforesaid (omtting
the portions not necessary for our purpose) are in these
terns : -

"5. (1) If in the opinion of the State GCovernnment it is
necessary or expedient so to do, the State CGovernnent may by
order in witing requisition any |and for purpose, of the
State or any other public purpose:

Provi ded that no building or part thereof wherein the owner,
the landlord or the tenant, as the case may be, has actually
resided for a continuous period of six mnonths inmmediately
precedi ng the date of the order shall be requisitioned under
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this section.

(2)Where any building or part thereof is to be requisitioned
under sub-section (1), the State Governnent shall make such
enquiry as it deens fit and make a declaration in the order
of requisition that the owner, the landlord or the tenant,
as the case may be, has not actually resided therein for a
continuous period of six nmonths inmrediately preceding the
date of the order and such declaration shall be conclusive
evidence that the owner, landlord or tenant has not so
resi ded.

6.(1) |If any prem ses situate in ail area specified by the
State Government by notification in the Oficial Gazette
are vacant on the date of such notification and wherever any
such prem ses are vacant or becone vacant after such date by
reason of the landlord, the tenant or the sub-tenant, as the
case may be, ceasing to occupy the prem ses or by reason of
the rel ease of the prem ses fromrequisition or by reason of
the prem ses being newly erected or reconstructed or for any
other 'reason the landlord of° such premses shall give
intimation “thereof in the prescribed form to an officer
aut horised in this behalf by the State Governnent.

727

(4) Whether or not an intimation under sub-section

(1)is given and notw thstanding anything contained in
section 5, the State Governnent nmay by order in witing-

(a) requisition the premses for the purpose of the State
or any other public purpose and may use or deal with the
prem ses for any such purpose in such nmanner ‘as nay appear
to it to be expedient, or

Provi ded that where an order is to be made under clause (a)
requi sitioning the premses in respect of whi ch no
intimation is given by the landlord, the State Governnent
shall make such inquirv as it deens fit and nake a
declaration in the order that the prom ses were vacant or
had becone vacant, on or after the date referred to in sub-
section (1) and such declaration shall be concl usi ve
evi dence that the prenmi ses were or had so becone vacant:

Expl anati on- For the purposes of this section,

(a) prenises which are in the occupation of the [|andlord,
the tenant or the sub-tenant, as the case may be, shall be
deemed to be or become vacant when such | andl ord ceases to
be in occupation or when such tenant or sub-tenant ceases to
be in occupation upon term nation of his tenancy, eviction
assignment or transfer in any other manner of his interest
in the prem ses or otherw se, notw thstanding any instrunent
or occupation by any other person prior to the date when
such landlord, tenant or sub-tenant so ceases ‘to be in
occupati on;

13. (1) Every order made under ss. 5, 6, 7, 8-Aor 8-B or
sub-section (7) of section 9 or section 12 shall-

(a)if it 1is an order of a general nature or affecting a
cl ass of persons, be published in the nmariner prescribed by
rules made in this behal f -

(b)if it is an order affecting an individual, corporation
or firm be served in the manner provided for the service of
a summons in Rule 2 of Order XXIX or Rule 3 of Order XXX, as
the case may be, in the First Schedule of the Code of G vi
Procedure, 1908

728

(c)if it is an order affecting an individual person other
than a corporation or firm be served on the

per son-

(i)personally, by delivering or tendering to himthe order
or

(ii) by post, or
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(iii) where the person cannot be found, by |eaving an
authentic copy of the order with some adult male nmenber of
his famly or by affixing such copy to sone conspi cuous part
of the premises in which he is known to have | ast resided or
carried on business or worked for gain.

(2) Wiere a question arises whether a person was duly
i nforned of an order made in pursuance of sections 5, 6, 7,
8-A or 8-B or, sub-section (7) of section 9 or section 12
conpliance with the requirenents of subsection (1) shall be
conclusive Proof that he was so infornmed; but failure to
conply wth the said requirenments shall not preclude proof
by other means that he was so inforned, or affect the
validity of t he order. (Underli ning
(0 11 =) .

At the outset it is necessary to state that the nmain grounds
of attack against the constitutionality of the Act based on
such fundamental rights as are recognised by Arts. 19(1)(f)
and 31(2) of the Constitution nmust be overruled in view of
the decision of the Constitution Bench of this Court in
State of  Bonbau v. Bhanji Minji (1). In that case this
Court upheld-the validity of the Act with reference to the
provisions of the articles aforesaid of the constitution.
But the | earned counsel for the petitioner contended that he
attacked the vires of the Act on grounds other than those
whi ch had been specifically dealt with by this Court in the
decision just referred to. W now proceed to deal wth
those fresh grounds on their nerits. 1t was contended that
the Act becane invalid on January 26, 1950, inasmuch as it
was in conflict with Art. 31(2) of the Constitution. The
Act was, therefore, as good as dead by the time Act 11 of
1950 extending the life of the Act was enacted as af oresaid.
The Act being void, its extension by Act Il of 1950 was
equal Iy void,

(1) [1955] 1 S.C R 777.

729

Simlarly, it was further argued that the amendnent s
effected by the amending Act LI ‘of 1950 and Act XXXl X of
1950 required the assent of the President and  that as
adnmttedly no such assent had been given, they had no effect
as provided in Art. 31(3) of the Constitution. This chain
of submissions is founded on the admtted non-conpliance
with the requirenents of Art. 31(3). I't-—has not been
contended that the Act when passed on April 11, 1948, was
not good law. It is also clear that the Act is not~ covered
by the provisions of el. (6) of Art. 31. The Act is  thus
covered by the saving clause, el. 5(a), being an -existing
law other than a law to which the provisions of «cl. (6)
apply. The Act, therefore, would be valid even if the
provisions of el. (2) of Art. 31 are not in terms  fully
satisfied, in so far as the Act did not before its amendment
by Act XXXI X of 1950 contain the expression "for “a public
purpose". As already pointed out, this Court in the case of
The State of Bonbay v. Bhanji Minji (1) has laid it down
that the Act was not invalid even after the commencenent - of
the Constitution sinply because it is not provided in
express terns that the acquisition or requisition had to be
for a public purpose, provided that fromthe whole tenor and
intendment of the Act it <could be gathered that the
requi sition was for a public purpose, and for the benefit of
the community at |arge. The amending Act only made explicit
what had been left to be gathered fromthe whole tenor of
the Act, as pointed out by this Court in the case cited
above., The 'argunent that the amending Acts, Il of 1950 and
XXXI X of 1950, required the assent of the President under
el. (3) of At. 31 has, therefore, no force. Act 11 of
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1950, in so far as it affects the present controversy, only
extended the life of the Act by two years and Act XXXl X of
1950 only nmde explicit what was not so in the Act as
originally passed, and are not such |laws as cone within the
purview of cl. (3) of Art. 31 inasnuch as those Acts are
nmerely an extension or explanatory of the substantive Act
which is an existing ,law within the nmeaning of the
Constitution. Cause (3)

(1) [1955] 1 S.C.R 777.

91

730

of Art. 31 in terns applies to a | aw made by the | egislature
of a State, after the comencenment of the Constitution

whereas the Act had been passed in its substantive form in
April 1948. Hence, there is no difficulty in holding that
the Act which -was good | aw before the conmrencenent of the
Constitution did not becone void under Art. 13 of the
Constitution, because there was nothing in the Act which was

i nconsistent with the provisions of Part 11l of the
Consti tutiion. | f the Act was good law after t he
conmencenment —of the Constitution, it follows that the

amendnents aforesaid nade in-1950, were equally good |aw,

even though the assent of the President had not been
obt ai ned.

Secondly, the decisionof this Court in The State of Bonbay
v. Bhanji Minji (1) (supra) itself has ruled to the contrary
with reference to the provisions of Art. 31 (2). W cannot,
therefore, go back upon our decision in the case aforesaid.
On these considerations the petition under -Art. 32 of the
Constitution nmust fail on the ground that no fundanenta

rights of the petitioner as would entitle her to seek
redress fromthis Court, have been contravened.

It remains to consider the other —argunents advanced on
behalf of the petitioner whichhave “a bearing on the
petition for special |eave to appeal fromthe judgnent of
the Bonbay High Court. It has been-contended that ss. 5 and
6 of the Act quoted above and underlined by us have nmade
certain matters conclusive, so that the H gh Court or even
this Court could not go behind the order of the State
Governnment hol ding that the tenant had not resided "in the
premi ses for a continuous period of six nmonths inmediately
preceding the date of the order (s. 5), or that the prenises
had becone vacant in the nmonth of Cctober 1952, as stated in
the Order inpugned in this case. It is contended that -the
| egi sl ature had, by nmaking those provisions rendering those
matters concl usively proved, inpaired the powers of the High
Court under Art. 226 and of this Court under Art. 32 of the
Consti tution. Anot her branch of the argunent is that the
declaration of vacancy is dependent upon a collateral /fact
whi ch has

(1) [1955] 1 S.C.R 777.

731

to be found by the Government on such enquiry as it may deem
fit and proper and its conclusion on such a collateral = fact
could not be placed by the Act beyond scrutiny by the High
Court or by this Court. |In this connection it was also
argued that on the question of vacancy the finding of the
State Government may be conclusive on the "factual aspect”

but not on the "legal aspect"” of the matter. In other
words, it was contended that it was still open to the courts
to find whether the facts found constituted in | aw "vacancy"
as defined in the Act. In this connection strong reliance
was placed on the follow ng observations of the Judicia
Conmittee of the Privy Council in the case of Hubl

Electricity Co. Ltd. v. Province of Bonbay(l) at pages 65
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and 66: -

" The question what obligations are inmposed on |icensees by
or under the Act is a question of law. Their Lordships do
not read the section as maki ng the governnent the arbiter on
the construction of the Act or as to the obligations it
i mposes. Doubt | ess the government nmust, in expressing an
opinion for the purpose of the section, also entertain a
view as to the question of law. But its viewon lawis not
deci si ve. If in arriving at a conclusion it appeared that
the governnment had given effect to a wong apprehension of
the obligations inmposed on the licensee by or under the Act
the result would be that the Government had not expressed
such an opinion as is referred to in the section.”

There are several answers to this contention. |In the first
place, it is well settled that observations nade wth
reference to the construction of one statute cannot be
applied with reference to the provisions of another statute
which Jis not inpari materia with the statute which forns
the subject matter of the previous decision. The Judicia

Conmittee was dealing with the provisions of s. 4(1) of the
Indian Electricity Act, 1910, which did not contain the
words "conclusive evidence" or any words to that effect.
That decision of the Judicial Conmmttee, if it can at all be
applied to the Act now before us, is against the petitioner
in so far as

(1) [1948] L.R 76 I.A 57.

732
it has construed the words "opinion of the Provincia
CGovernment". Those words or words of simlar import appear

in the beginning of s. 5 1In the words of the Judicia
Conmittee, those words signify the subjective opinion of the
CGovernment and not an opinion subject to objective tests.
The observations quoted above only show that on a ' proper
construction of the provisions of the statute then before
the Judicial Commttee, the opinion of the Government, \if it
was made nonjusticiable, was confined to the question of
whet her there had been a willful and unreasonably prolonged
default, but did not cover the question-of the opinion of
Covernment relating to the -obligations inposed by the
statute on the licensee, by or under the Act. Hence those
observati ons are absolutely of no  assistance to the
petitioner on the question of the full inplication of the
rule nmaking certain matters "concl usive evidence" under the
provisions of ss. 5 and 6 of the Act. This question appears
to have been canvassed in a nunber of cases in the  High
Court of Bombay. In the case of Jagatchandra v.~ Bonbay
Province(’) Tendol kar J. had ruled that the declaration made
by the Governnment shall be conclusive evidence with regard
to all facts involved in the determ nation of vacancy but
that it was not conclusive with regard to the inferences to
be drawn fromor the | egal consequences of such facts. The
correctness of that proposition was questioned in ‘another
case before another |earned, Judge of that Court, Shah J.,
who referred it to be determ ned by a |arger Bench. Chagl a
C.J. and Gjendragadkar J. (now one of us) exam ned that
guestion in sonme detail and overruled the decision of
Tendol kar J. (Vide Mhsinali Mhomed Ali v. The State of
Bonbay(2). The Bonbay High Court in the |ast nentioned case
held that on a declaration being mnmade by the State
CGovernnent that there was a vacancy, it was conclusive both
as to the facts and the constituent elenents of "vacancy",
as understood under the Act. The High Court relied in this
connection on the observations of the Judicia

(1) A 1.R 1950 Bom 144.

(2) [21951] 53 Bom L.R 94; A l.R 1951 Bom 303.
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Conmittee of the Privy Council in Mwosa Goolam Ari .
Ebrahim Goolam Ariff(1) and of Lord Cairns in Peel’s
case(2), and of Lord Parker of Waddington in Bowan V.
Secul ar Society Ltd.(3).

In this connection the | earned counsel for the petitioner
also pressed in aid of his argument the well known
di stinction between the jurisdiction of a court or authority
to decide a certain fact as one of the issues in the
controversy and certain collateral facts on which the

jurisdiction to determne the controversy could arise. It
was argued that the finding on the question of vacancy by
the State Governnent was a "jurisdictional fact" in the

sense that unless it was found that there was a vacancy, the
jurisdiction of the State Governnment to nmake the decl aration
and to requisition the perm ses could not arise. Thi s
aspect of the matter has been considered by this Court in
the case of Rai Brij Raj Krishna v. S. K Shau &
Br ot hers(4). That case concerned the construction of the
provi si ons of the Bi har Buil dings (Lease, Rent and Eviction)
Control Act (Bihar Act 111) of 1947. This Court held that,
the Controller had been vested with the jurisdiction to
determ ne all questions including the question whether or
not there was non-paynent of rent and on finding that there
was default in the 'paynment of rent, with the jurisdiction to
order eviction of the tenant. The finding of the question
of default was not a jurisdictional finding in the sense in
which |learned counsel for the petitioner asks us to hold
with reference to the finding of the State Government in
this case that there has been avacancy. In the reported
case this Court held further that even if the Controller had
wongly decided the question of default in the payment of
rent, his effective order oil the question of eviction could
not be- challenged in a court of law. M. Justice Fazl Al
delivering the judgnment of the court nade reference to the
wel |l known observations of Lord Esher, MR in the case of
Queen v. Comm sssioners for Special Purposes of the / I|ncone-
tax(") and to

(1) [1912] L.R 39 I.A 237.

(2) [1867] L.R 2 Ch. App. 674.

(3) [1917] A.C 406.

(4) [1951] S.C. R 145.

(5) [1888] 21 QB.D. 313, 319
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the observations of the Privy Council in the case of the
Col oni al Bank of Australasia v. Wllan(1l). After referring
to those observations and to the provisions of the statute
then before the Court, this Court held that the Act
enpowered the Controller alone to decide whether or’ not
there was 'non-paynent of rent and that decision was
essential to his order for eviction of the tenant ‘under s.
11. That decision of the Controller, the Court further
held, could not be challenged in a court of |aw The
deci si on of this Court just referred to is an apt
illustration of the rule which applies with equal force to
the provisions of the Act now before us. The Act has made a
specific provision to the effect that the determ nation on
the questions referred to in ss. 5 and 6 of the Act by the

State Governnent shall be conclusive evidence of t he
declaration so nuade. But that does not nmean that the
jurisdiction of the Hi gh Court under Art. 226 or of this
Court under Art. 32 or on appeal has been inpaired. In a
proper case the Hi gh Court or this Court in the exercise of
its special jurisdiction under the Constitution has the

power to determ ne how far the provisions of the statute
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have or have not been conplied with. But the special powers
aforesaid of this Court or of the High Court cannot extend
to reopening a finding by the State Governnent under s. 5 of
the Act that the tenant has not actually resided in the
prem ses for a continuous period of six nonths imrediately
preceding the date of the order or under s. 6 that the
prem ses bad becone vacant at about the time indicated in
the order inpugned. Those are not collateral matters which
could on proper evidence be reopened by the courts. of |aw.
The legislature in its wisdomhas made those declarations
conclusive and it is not for this Court to question that
wi sdom

As an offshoot of the argunent that we have just been
examning it was contended on behalf of the petitioner that
Expl anation (a) to s. 6 quoted above contenplates a vacancy
when a tenant omtting other words not necessary) " ceases
to be in occupation upon

(1) [1874]5 P.C 417,443.
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term nation of his tenancy, eviction, or assignnent or
transfer in any other manner of his interest in the premses
or otherwi se ". The argument proceeds further to the effect
t hat in the instant case admittedly there was no
term nation, eviction, assignment or transfer and that the
words " or otherw se nust be construed as ejusdem generis
with the, words imediately preceding them and t hat
therefore on the facts as admitted even in- the affidavit
filed on behalf ‘of the Governnent there was in law no

vacancy. In the ‘first place, as* already .indicated, we
cannot go behind the decl aration nade by the CGovernnent that
there was a vacancy. In the second place, the rule of
ej usdem generis sought to be pressed in aid of t he
petitioner can possi bly have no application. The

| egi sl ature has been cautious and thorough-goi ng enough to
bar all avenues of escape by using the words " or otherw se
". Those words are not words of limtation but of extension
so as to cover all possible ways in which a vacancy may
occur. CGenerally speaking, a tenant’s occupation of his
prem ses ceases when his tenancy is termnated by acts of
parties or by operation of law or by eviction by the
andlord or by assignment or transfer of the tenant’s
interest. But the legislature, when it used the words " or
otherwise ", apparently intended to cover other cases which
may not conme within the. neaning of the preceding clauses,
for exanple, a case where the tenant’s occupati on has ceased
as a result of trespass by a third party. The |egislature,
in our opinion, intended to cover all possible  cases of
vacancy occurring due to any reasons what soever. Hence, far
from using those words ejusdem generis with the preceding
cl auses of the explanation, the |legislature used those words
in an all inclusive sense. No decided case of any court,
hol di ng that the words "or otherw se" have ever been used in
the sense contended for on behalf of the petitioner, has
been brought to our notice.

On the other hand, by way of illustration of decisions to
the contrary may be cited the case of Skinner & Co.

V. Shew & Co. (1). |In that case the Court of Appea

(1) [1893] 1 Cch. D 413,

736

had to consider the words of s. 32 of the Patents Designs &
Trade Marks Act, 1883 (46 & 47 Vict. c¢. 57), to the
following effect: -

"Where any person claimng to be the patentee of any
i nventi on, by ~circulars, advertisements or ot herw se
threatens any other person Wth any | ega
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proceedings.........

Their Lordships repelled the contention that the words "or
ot herwi se" occurring in that section had to be read ejusdem
generis with "circulars", and "advertisenents". They
observed that by so doing they will be cutting down the
i ntendment of the provisions of the statute when clearly the
word,,; "or otherwise" had been used with a contrary
i ntention. The rul e of ejusdemgeneris is intended to be
applied where general words have been used fol l owi ng
particular and specific words of the sane nature on the
established rule of construction that the | egi sl ature
presuned to use the general words in a restricted sense;
that is to say, as belonging to the sane genus as the
particular and specific words. Such a restricted neaning
has to be given to words of general inport only where the
context of the whole schene of |egislation requires it. But
where the context and the object and mischief of the
enactment . do not require such restricted nmeaning to be
attached to words of general inport, it becomes the duty of
the courts to give those words their plain and ordinary

nmeani ng. In-our opinion, in the context of the object and
m schief of the enactnent there is no room for t he
application of the rule of ejusdem generis. Hence it

follows that the vacancy as declared by the order inpugned
in this case, even though it nmay not be covered by the
specific words wused, is certainly covered by the |ega
i mport of the words "or otherw se".

The only other contention which remains to be dealt with is
that the order inpugned in this case is not  enforceable
because it was directed against the petitioner’s husband,
who was dead at the date of the order, besides the other two
persons indicated in it who were not ~concerned wth the
prem ses. In our opinion, there is no substance in this
contention either. An order |like the one passed under s.
6(4)(a) of the Act
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is not in the nature of an order in judicial proceedings
between the Governnent on the one hand and other parties
naned. If the proceedings were intended by the Act in the
sense of judicial or quasi-judicial  proceedings between
naned parties, it nay have been legitimtely argued that _an
order passed against a dead man is a conmplete nullity. But
the order proceeds on the basis that the tenant had ceased
to be in occupation of the premses in OCctober 1952,
apparently by reason of the fact that he had handed  over
possession of the premses to the so called "lodger" or
"paying guest". Adnittedly the petitioner’s husband died
after COctober 1952. The occupation by the said | Narottandas
Dharansey Patel was in the nature of an ‘unauthorised
occupation. The fact that the petitioner’s husband was dead
on the date of the order inpugned has only this effect that
in so far as it mentions his name as one of the persons to
be served under s. 13 of the Act should be erased from the
order But even so, it does not affect the enforceability  of
the sane. S. 13 | ays down the different nodes of service of
an order passed under the Act according as the order is of a
general nature or affecting a class of persons or an
i ndi vi dual, corporation or firm W are here concerned with
the case of an individual and the section |ays down that it
can be served either personally by delivering or tendering
the order to himor by post or where he cannot be found, by
affixing a copy of the order to some conspi cuous part of the
prem ses in which he is knowmn to have |last resided. As the
petitioner’s husband had died before the date of the order
i mpugned, it could affect only the so called "lodger" who
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had been, on the findings, left in occupation of the
prem ses after October 1952. He has not nmade any conpl aint
about non-service. The only other person who could be
affected by the order, if at all, is the petitioner herself.
She has admtted that she came to know of the order in
guestion at about the time it had been nade, because she
found a copy of the order affixed at the outer door of the
prem ses. Thus adnmittedly, the petitioner had tinely notice
of

95

738

the order inmpugned. Hence in the instant case there is no
need to apply the rule of conclusive proof as laid down in
sub-s. (2) of s. 13. In any event, as the concluding words
of the section have provided, any irregularity or failure to
conply wth the-requirenments of the section cannot "affect
the validity of the order".

As all the grounds urged in support of the petitions fail
they are dismssed with costs, one set.

Petitions dism ss*ed.




