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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
APPELLATE SI DE
WRI' T PETI TI ON NO. 5611 OF 2006

Ms. D.D. Shah & Co.,

having office at Danodar

Bl dg., 105, Princess

Street, Minbai-400 002. .... Petitioner
- \Versus -

M. Vajidali T. Kadri,

Bhadangpura, Near Dharavi,

Dhar angaon, Tal . Erandol,
District: Jal gaon. .... Respondent

Shri A K Jalisatgi for the Petitioner.
Shri S.N. Deshpande for the Respondent.

CORAM R M S. KHANDEPARKAR, J.
DATED: MARCH 02, 2007

JUDGVENT:
1. Hear d. Rul e. By consent, rule nade returnable
forthw th. The petitioner challenges the Judgnent and

Order dated 21-3-2006 passed by the Industrial Court,
Thane in Revision Application (ULP) No.38 of 2005. By
the inpugned Oder, the revision application filed by
the respondent herein against the Judgnent and Order of
the Labour Court dated 10-12-2004 in Conplaint (ULP)
No. 6 of 1991 has been allowed and the order of dism ssal
of the conplaint passed by the Labour Court has been set
aside on the ground that no chargesheet was served upon

the enployee prior to the termnation of his services
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and on that count it has been held that the petitioner
has indulged in unfair |abour practice under Item1l of
Schedul e-1V of the Maharashtra Recognition of Trade
Unions and Prevention of Unfair Labour Practices Act,
1971, hereinafter called as "the said Act", there was no
jurisdiction to the Labour Court to allow the petitioner
to establish the alleged m sconduct on the part of the
respondent by | eading evidence before the Labour Court
in the absence of inquiry prior to the passing of the
order of termnation of his services. The termnation
order dated 27-9-1990 issued by the petitioner against
the respondent has been quashed with the direction to
the petitioner to pay 50%of the back wages till
7-10-2000 wth continuity in service all along with al

ot her | egal dues.

2. The challenge to the inpugned order is on the ground
that the |Industrial Court could not have found fault
with the Oder of the Labour Court permtting the
petitioner-enployer to |ead evidence in support of the
order of dism ssal passed against the respondent even
t hough neither chargesheet was issued nor the inquiry
was held prior to issuance of the dism ssal order as the
law on the said point was well-settled pursuant to the
decisions of the Apex Court in The W rkmen of Ms.
Firestone Tyre & Rubber Co. of India P. Ltd. v. The
Managenment and others, reported in AIR 1973 SC 1227,
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Muni ci pal Cor por ati on, G eater Bonbay . P. S
Mal avenkar and others, reported in 1979 Il LLJ page 168,
and Qujarat Steel Tubes Ltd., etc. etc. . Quj ar at
Steel Tubes Mazdoor Sabha and others, reported in AR
1980 SC 1896 and therefore could not have relied upon
the decisions of this Court in Theatre Enpl oyees’ Union
& Os. v. S V. Kotnis & Os., reported in 1992 I CLR
474, Wai Taluka Sahakari Kharedi Vikri Sangh Ltd.,
Satara v. Bajirao Mahadeo Mahadai k, reported in 1992 |
CLR 637 and Bank Karmachari Sangh, Pune v. Cosnos
Co-operative Uban Bank Ltd. & others, reported in 1998
Il LLJ page 372.

3. On the other hand, the inpugned Judgnent and Order
is sought to be justified while contending that the
issue as to whether in the absence of any chargesheet
being issued, before the term nation of services of an
enpl oyee, whether the enployer can be permtted to | ead
evidence to justify the action of termnation of
services of the enployee, was never before the Apex
Court in any of the three decisions sought to be relied
upon and that very point has been considered by this
Court in the decisions relied upon by the Industrial
Cour t and that therefore there is no case for

interference in the inpugned order.

4. The respondent joined the services of the petitioner
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on 11-5-1989. The services of the respondent were
termnated by the petitioner by issuing letter dated
27-9-1990. The respondent thereupon approached the
Labour Court wth a conplaint alleging indulgence in
unfair |labour practice by the petitioner under |tem
1(a), (b), (d), (f) & (g) of Schedule-IV of the said
Act. The Labour Court, after allowing the petitioner to
| ead evidence in support of the action of term nation of
services by the petitioner, by Judgnent and Order dated
10-12- 2004, dism ssed the conplaint holding that the
respondent had failed to prove that the petitioner had
indulged in wunfair |abour practice. The mtter was
carried in revision application. The decision of the
Labour Court to permt the petitioner-enployer to |ead
evidence in support of the action of termnation of
services of the respondent was sought to be challenged
on the ground that there was neither any chargesheet
issued disclosing the nature of msconduct nor any
inquiry was held prior to term nation of the services of
the respondent and on that ground, it was sought to be
contended that the petitioner had indulged in wunfair
| abour practi ce. The Industrial Court while setting
aside the order of the Labour Court held that in the
absence of any chargesheet being issued disclosing the
details of the m sconduct, the order of term nation of
services could not have been held to be valid and | egal

and the Labour Court was wong in permtting the
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enployer to |ead evidence to establish m sconduct for

the first tinme or to justify the action.

5. The point for determination which arises in the
matter s whether in a case of termnation sinpliciter,
wi t hout being preceded by any chargesheet and donestic
inquiry, disclosing and establishing the nature of the
m sconduct on the part of the enpl oyee, can the enpl oyer
be allowed to | ead evidence before the Labour Court to

justify the action of term nation of services?

6. The Apex Court in Punjab National Bank Ltd., v. All
India Punjab National Bank Enpl oyees’ Federation and
another, reported in AIR 1960 SC 160 held that:

"But it follows that if no enquiry has
in fact been held by the enployer, the
i ssue about the nmerits of the inpugned
order of dismssal is at large before
the tribunal and, on the evidence
adduced before it, the tribunal has to
decide for itself whether the m sconduct
alleged is proved, and if vyes, what

woul d be proper order to nmake."

7. In Delhi CAoth and General MIls Co., v. Ludh Budh
Singh, reported in AIR 1972 SC 1031, it was held that:

::: Downloaded on -01/04/2024 15:46:14 :::



[ 6]

"(1) If no donmestic enquiry had been
held by the managenent, or if the
managenent makes it clear that it does
not rely upon any donestic enquiry that
may have been held by it, it is entitled
to straightaway adduce evidence before
the Tribunal justifying its action. The
Tribunal is bound to consider t hat
evidence so adduced before it, on
nmerits, and give a decision thereon. In
such a case, it is not necessary for the
Tribunal to consider the validity of the
donmestic enquiry as the enployer hinself

does not rely onit."

8. The law | aid down on the point in issue by the Apex
Court in Punjab National Bank Enpl oyees’ case (supra)
has been reiterated in The Workmen of Ms. Firestone’s
case (supra) wherin the Apex Court after taking into
consideration its earlier decisions, carved out certain
principles which follow fromthose decisions in relation
to the right of the enployer to | ead evidence before the
Labour Court in a proceedings arising out of dism ssal
of the enpl oyee and two of the propositions which were

carved out, read thus:
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4. Even if no enquiry has been held by
an enployer or if the enquiry held by
him is found to be defective, the
Tribunal in order to satisfy itself
about the legality and validity of the
order, had to give an opportunity to the
enpl oyer and enpl oyee to adduce evi dence
before it. It is open to the enployer
to adduce evidence for the first tine
justifying his action, and it is open to

t he enpl oyee to adduce evi dence contr a.

5. The effect of an enployer not
holding an enquiry is that the Tribunal
woul d not have to consider only whet her
there was a prima facie case. On the
other hand, the issue about the nerits
of the inpugned order of dismssal or
di scharge is at | arge before t he
Tribunal and the latter, on the evidence
adduced before it, has to decide for
itself whether the m sconduct alleged is
proved. In such cases, the point about
the exercise of nmanagerial functions

does not arise at all. A case of
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defective enquiry stands on the sane

footing as no enquiry.

6. to 10. ...... !

9. It was further ruled in the Wrkmen of Ms.

Firestone's case that:

"If there has been no enquiry held by
the enployer or if the enquiry is held
to be defective, it is open to the
enpl oyer even now to adduce evi dence for
the first time before the Tribunal
justifying the order of discharge or
di smi ssal . W are not inclined to
accept the contention on behalf of the
wor knmen that the right of the enployer
to adduce evidence before the Tribunal
for the first time recognized by this
Court in its various decision, has been
taken away. There is no indication in
the section that the said right has been
abr ogat ed. If the intention of the
| egislature was to do away with such a
right, which has been recogni sed over a
| ong period of years, as will be noticed

by the decisions referred to earlier,
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the section would have been differently
worded. Admttedly there are no express
words to that effect, and there is no
indication that t he section has
inpliedy changed the law in that
respect. Therefore, the position is
that even now the enployer is entitled
to adduce evidence for the first time
before the Tribunal even if he had held
no enquiry or the enquiry held by himis
found to be defective. O course, an
opportunity will have to be given to the
workman to |ead evidence contra. The
stage at which the enployer has to ask
for such an opportunity, has been
poi nted out by this Court in Delhi Coth
and GCeneral MIls Co. Ltd. 1972-1 Lab
LJ 180 = (AIR 1972 SC 1031). No doubt,
this procedure nmay be time consum ng,
el aborate and cunbersone. As pointed
out by this Court in the decision just
referred to above, it is open to the
Tribunal to deal with the validity of
the donmestic enquiry, if one has been
held as a prelimnary issue. If its
finding on the subject is in favour of

the managenent then there will be no
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occasion for additional evidence being
cited by the managenent. But if the
finding on this issue is against the
managenent, the Tribunal will have to
gi ve the enployer an opportunity to cite
addi ti onal evidence justifying hi s

action. This right in the managenent to

sustain its or der by adducing
i ndependent evi dence before the
Tribunal, if no enquiry has been held or

if the enquiry is held to be defective,
has been given judicial recognition over
a long period of years."

(Enmphasi s suppl i ed)

10. It is, therefore, clear that irrespective of the
fact whether there was inquiry held or not and not
nmerely in case of illegality or invalidity of the
inquiry held by the enployer, that the enployer is
entitled to establish the charges against the enployee
by |eading the necessary evidence in that regard before
the Labour Court before which the proceedings are
initiated consequent to the order of term nation issued
agai nst the enployee. Even in a case where no inquiry
was held prior to dism ssal of the enployee, his right
to justify the action by |eading necessary evidence in

support of such action for the first tinme before the
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Labour Court remains unaffected.

11. The decisions by the | earned single Judge of this
Court in the matters of S.V. Kotnis (supra), Bajirao
Mahadeo Mhadai k (supra) and Bank Karmachari Sangh
(supra) were in the peculiar facts of each of those
deci si ons. In any case, the law on the point being
clearly laid down by the decision of the Apex Court, the
decisions of this Court contrary to the decisions of the
Apex Court can be of no help to the respondent to

justify the inpugned order.

12. In the circunstances, the inpugned order cannot be
sustained and is liable to be set aside. The petition,
t herefore, succeeds and the inpugned order is hereby set
aside and the matter is remanded to the Industrial Court
to deal with the revision application in accordance with
the provisions of |aw bearing in mnd the observations
her ei nabove. Rul e is made absolute in above ternms with

no order as to costs.

(R MS. Khandeparkar, J.)

sj s/ rnvwpj 5611. 6
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