http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 5
PETI TI ONER
ABDULLABHAI M BHAGAT, ETC.
Vs.
RESPONDENT:

THE | NCOMVE- TAX OFFI CER, SPECI AL Cl RCLE, MADRAS

DATE OF JUDGVENT:
22/ 03/ 1961

BENCH

KAPUR, J. L.

BENCH

KAPUR, J. L.

Al YYAR, T.L. VENKATARAMA
DAS, S. K

H DAYATULLAH, M

SHAH, J.C.

Cl TATI ON
1961 AIR 1389 1962 SCR (1) 512

ACT:

| ncone Tax- Sur char ge-" Federal purposes" “and “for t he
purposes of the Central Government", Meaning of -Fi nance Act,
1942 (X1 of 1942), 's. 8(1)-CGovernnent of India Act, 1935
(25 and 26 Geo. V. Ch. 42), ss. 100, 124(1), 138(1) Proviso
(b), 313, Seventh Schedule item54, List |, General C auses
Act, 1897 (10 of 1897), ss. 3(8ab) (a), 18a.

HEADNOTE

The petitioners as partners of a registered firm were
assessed to incone-tax for the relevant assessnent years.
Thereafter they nade a disclosure of their incone’ under a
"Voluntary Disclosure Schene" regarding profits which had
escaped assessnent, and on reassessment of -the disclosed
i ncome income-tax, super-tax and surcharge were levied. The
| evy of surcharge but not i ncome-tax and super-tax - was
chal | enged as unaut hori sed.

Hel d, that the power to legislate for levy of tax on incone
was conferred upon the Federal Legislature by s. 100~ sub-
ss. (1) and (2) of the Governnment of I|ndia Act, 1935, and
item 54 of List | of the Seventh Schedul e and the Federa
Legi sl ature was conmpetent under that entry to legislate in
regard to the levy of a surcharge on tax; s. 138(1) proviso
(b) did not restrict the anplitude of that |egislative
power. The term "Federal purposes" in s. 138 is not defined
in the Government of India Act nor in the General C auses
Act; but there is sufficient indication in the section
itself that surcharges were to formpart of the Revenues  of
the Federation and such Revenues were to be expended for the
purposes therein nentioned. The concept of the words
"purposes of the Central Governnment" wunder the Cenera
Cl auses Act was not different fromwhat was intended by the
use of the words "Federal purposes"” in s. 138(i) proviso (b)
of the Government of India Act.

JUDGVENT:
ORI G NAL JURI SDI CTI ON: Petitions Nos. 140 and 177 to 191 of
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1959.

Petitions under Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

M R M Abdul Karimand K. R Choudhury, for petitioners.
K. N. Raj agopal a Sastri and D. Cupta, for respondents.
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1961. WMarch 22. The Judgnent of the Court was delivered by
KAPUR, J.-These are sixteen petitions under Art. 32 of the
Constitution challenging the legality of the inposition of
surcharge inposed on the incone of the assessees under the
Fi nance Acts of 1942, 1943, 1944 and 1945. The assessnent
relates to four assessnent years 1942-43, 1943-44, 1944-45
and 1945-46.

The petitioners are four partners of a firm naned
Mohammedaly Sarafaly & Co., Madras, which was carrying on
busi ness in hardware, stocks, shares, etc. For t he
assessnment years 1942-43 to 1945-46 this firmwas treated as
a registered firm under the | Indian Income-tax Act and
therefore the partners were assessed on their respective
shares " of the profits fromthe business of the firm Al
assessments were conpl eted before 1949 and total inconme for
the purpose of assessnent for those four years was about Rs.
29, 00, 000. In 1955 the petitioners wunder a ’'Voluntary
Di sclosure Schene’ with regard to profits which had escaped
assessment made a di sclosure of their incone and proceedi ngs
were taken under s. 34 of the Income-tax Act. |In the nonth
of April, 1959, there was a reassessnent on all the four
partners and the total income for the four assessnent years
thus canme to about Rs. 35 | akhs which included Rs. 29 | akhs
already assessed. On that income, incone-tax, super-tax,
and surcharge were levied. The surcharge, according to the
petition was Rs. 3,82,791. It is this surcharge which is
i mpugned as being, without the authority of |aw inasnuch as
the then Federal Legislature, it is submtted, was not
conpetent to |evy the surcharge

Provision for surcharge was nade under s. 8(1) of the
Fi nance Act, 1942 (Act XIl of 1942). This section/'nmay nhow
be quot ed: -

Section 8(1) "Subject to the provisions of sub-sections (2)
and (3), -

(a) incone-tax for the year beginning on the 1st day of
April, 1942, shall be charged at the rates specified in Part
I of Schedule Il increased in the cases to ~ which
subpar agraph (b) of paragraph A
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and paragraph B of that part apply with a sur-
char ge for the purposes of the Centra
Government at the rate specified therein in
respect of each such rate of incone-tax, and
(b) rates of super-tax for the year

beginning on the 1st day of April, | 1942,
shall, for the purpose of section 55 of the
I ndi an I ncome-t ax Act, 1922, be those
specified in Part Il of Schedule Il increased

in the cases to which paragraphs A B and C of
that Part apply by a surcharge for t he
pur poses of the Central CGovernment at the rate
specified therein in respect of each such rate
of super-tax."
It was contended that the Federal Legislature had no power
under the Government of India Act, 1935,(25 and 26 GCeo V,
Ch. 42), to inpose a surcharge "for the purposes of the
Central Covernnent". The |egislative power of the Federa
Legislature was given in s. 100 of the Government of India
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Act, 1935, and the power to tax income was contained in item
4 of List | of the Seventh Schedul e which was as foll ows:
"Taxes on incone other than agricultural incone."
Part VII of the Governnent of India Act, 1935, deals wth
Fi nance, Property and Suits and the first chapter deals with
Fi nance. The rel evant section which has been relied upon by
the petitioners, i.e., s. 138(1) of that Act, is in that
Part which deals with Distribution of Revenues between the
Federation and the Federal Units. That section reads: -
Section 138(1) "Taxes on income other than
agricul tural income shall be levied and
collected by the Federation...................
Provi ded that -

() e e

(b) the Federal Legislature may at any tine
i ncrease the said taxes by a surcharge for
Feder al purposes and the whol e proceeds of any
such surcharge “shall form part of the
revenues of the Federation."
It was submitted that according to this section the power of
the Federal Legislature to inpose a surcharge was only for
Federal purposes; that by s. 8(1) of the Finance Act, 1942,
and simlar provisions in
515
the other Finance /Acts of three following years, the
surcharge had been levied "for the purposes of the Centra
CGovernment" and that ‘the terns "the purposes of the Centra
Government " and "for Federal purposes" were not the sane but
were two different concepts. ~Section 311 of the  Governnent
of India Act, 1935, deals with Interpretation but  "Federa
purposes" is Dot defined in that section. |n subsection (3)
of s. 313 which is in Part Xl II, dealing with Transitiona
Provisions, it is provided:--
Section 313(3) "References’ in the provisions
of this Act for the time being in force to the
Governor-CGeneral and the Federal Governnent
shal |, except as respects matters w th respect
to which the Governor-Ceneral is required by
the said provisions to act in his discretion
be construed as references to the  Governor-
General in council, and any reference to the
Federation, except where the referenceis to
the establishnent of the Federation, shall  be
construed as a reference to British India, the
CGovernor-Ceneral in Council, or the Governor-
general, as the circunstances and the context
may require.”
On the basis of this section it was urged that the /'term
"Federal purposes” in s. 138(1)(b) of the Governnent of
India Act, 1935, neans the purposes of the Feder a
CGovernment, i.e., of the Governor-General in Council or the
CGovernor-Ceneral as the case may be and that in the context
it is atermof |esser amplitude than the term "purposes  of
t he Central Governnent". "Central Government" in S.
3(8ab)(a) of the General C auses Act, 1897, was defined as
fol l ows: -
Section 3 (8ab) "Central Government’ shall -
(a) in relation to anything done or to be
done after the comencenent of Part 11l of the
Governnment of India Act, 1935, nean t he
Federal Government;".
" Feder al Governnent” was defined in t he
General Clauses Act in s. 18 a as follows:-
Section 18 a " 'Federal CGovernnent’ shall -
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(a) in relation to anything done or to be
done after the commencenent of Part Il of the
Government of India Act, 1935, but before the
establishment of the Federation, nmean, as
respects matters
516
with respect to which the Governor-General is
by and under the provisions of the said Act
for the time being in force required to act in
his discretion, the Governor-CGeneral and as
respects other matters, the CGovernor-General
in Council; and shall include-
(i) in relation to functions entrusted under
section 124(1) of the said Act to t he
Covernment of ~ a Province, the Provi nci a
Government acting wthin the scope of the
authority ~given to it under that subsection;
and
(ii) ~in relation to the adnmnnistration of a
Chi-ef Comm ssioner’s Province, the Chi ef
Comm ssioner acting within the scope of the
authority given-to himunder section 94(3) of
the said Act;".
From these sections it was argued that the term "Federa
Government" in the Governnent of India Act 1935, only neant
the Governor-General or the Governor-General in Council as
the case nay be but under the definition in the Genera
Clauses Act the ‘term"Central CGovernnent" 'did not only
denote the Covernor-Ceneral or the Governor-General in
Council as the case may be but also included for certain
pur poses the Provincial Governments acting within the scope
of the authority given to themunder ~a. 124(1) of the
CGovernment of India Act, 1935. This argunent,  in our
opi nion, is wholly fallacious.
The power of the Federal Legislature to legislate was
conferred by s. 100, sub-ss. (1) and (2). The first @ sub-
section deals with the power of the Federal Legislature to
legislate in regard to itens contained in the First List
which was exclusively within the power of the Federa

Legi sl ature. The Federal Legislature therefore had the
power to legislate in regard to any subject contained .in
List | and item54 relating to taxes on income was in -that
List. It has been held that the itens have to be given the

wi dest possible anplitude. But it was submitted that -the
power under item 54 howsoever wide it nay be is subject to
the limtation contained in s. 138(1), proviso (b). Now
"Federal purposes" is not defined in the Government of |ndia
Act, 1935, nor is it defined in the Cenera
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Clauses Act. But there is-sufficient indication in's,/ 138
itself that the ampunts recovered as surcharge were to form
part of the Revenues of the Federation and such Revenues
were to be expended for the purposes there indicated. Under
S. 124(4) of the Government of India Act, 1935, where powers
and duties are conferred by s. 124 upon a Province or_ a
Federated State there shall be paia by the Federation to the
Province or the Federated State such sumas may be agreed
Hence by the definitions givenin .................. Hence
by the given in the General ddauses Act no different
concept of the words "purposes of the Central Government”
was i ntended fromwhat was intended by the use of the words
"Federal purposes” in s. 138(1)(b) of the Governnent of
I ndia Act, 1935.

These petitions therefore fail and are disnissed with costs.
One hearing fee.
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Petitions di sm ssed.




