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HEADNOTE

The appellant was a tenant originally in the old building
but after it was purchased by the respondent he vacated it
and becane a tenant under the respondent in the new
prem ses. In the old building the appellant -had sub-
tenants, who shifted to the new premises ~along wth the
appel l ant when the latter occupi ed those prem ses. ~ One of
the terns of the | ease which were contained. in~ a letter
dated June 7, 1948, witten by the respondent to. the
appel lant provided: " In the shops in the old chawl ~ which
are with you, you have kept sub-tenants. W are permtting
you to keep sub-tenants in the sane nanner, in this place
also." On April 20, 1949, the respondent brought a suit for
ej ectment agai nst the appellant on the ground, inter ‘alia,

that s. 15 of the Bonbay Hotel and Lodgi ng Houses Rates Con-
trol Act, 1947, prohibited sub-letting and under s. 13(1)(e)
of the Act the landlord has the right to evict the tenant on
account of sub-letting. The appellant’s defence was (1)
that s. 15 of the Act was confined to "any other law ", that
it did not apply to contracts between the Ilandlord and
tenant and therefore it did not preclude an agreenent
between the parties as to sub-letting, (2) that the parties
were in pari delicto and therefore the respondent could not
succeed, and (3) that the right of the respondent to sue for
ejectment on the ground of sub-letting being a persona

right for his benefit, he nust be taken to have waived it as
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he had allowed the appellant to sub-let and, consequently,
he coul d not evict himunder s. 13(1)(e) of the Act.

Held : (1) that the non-obstante clause " Notw thstanding
anything contained in any law " in s. 15 of the Bonbay Hote

and Lodging Rates Control Act, 1947, applies to contracts
also as they would fall under the provisions of the |I|aw
relating to contracts;

(2) that the respondent was entitled to sue for ejectnent,
t hough the agreenent recognised sub-letting, as the suit was
brought not for the enforcement of the agreenent but to
enforce the right of eviction which flowed directly from an
infraction of the provisions of s. 15 of the Act and for
whi ch the Act itself

28

218

provided a renedy. The section is based upon public policy,
and where public policy demands, even an equal participant
inan illegality is allowed relief by way of restitution or
resci ssion, though not on the contract; and,

(3) that the plea of waiver which the appellant relied on
cannot be sustained because as a result of giving effect to

that plea the court would be enforcing an illegal agreenent
and thus contravene the statutory provisions & s. 15 O the
Act. An agreenment to waive an illegality is void on grounds

of public policy and woul d be unenforceabl e.
Case | aw revi ewed.
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and decree dated April 25, 1953, of the Assistant Judge,
Thana, in C A No. 97 of 1952, against the judgnent and
decree dated January 31, 1952, of the Court of the Cvi
Judge, J. D. Kalyan, in Suit No. 153 of 1949.
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the appel |l ant.
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1959. February 16. The Judgnment of the Court was delivered
by

KAPUR, J.-This is an appeal by special |eave against the
j udgrment of the Hi gh Court of Bombay confirmng the order of
ej ectment passed by the Assistant Judge, Thana. The tenant
who was the defendant in the suit is the appellant and the
| andl ord who was the plaintiff is the respondent.

The facts giving rise to this litigation shortly stated are
that the appellant was a tenant for about 20 years- in the
premi ses known as " Fida Ali Villa " in Kalyan. Thi s
bui | di ng was purchased by the respondent who gave notice to
the appellant to vacate, as he wanted to construct a new
building on the site of the old building. The appel lant
agreed to vacate and the respondent let to hima portion of
hi s new buil di ng which

219

was riot far from" Fida Ali Villa ". The appell ant had four
sub-tenants, three of themalso shifted to the new prem ses
which were et to the appellant by the respondent. Although
it was disputed, the courts below have found that they
occupi ed the sanme position qua the appellant. The 4th, a
Bohri, was fixed up by the respondent in sone other place.
There was sone dispute as to the date when these new




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

prem ses were let to the appellant, the appellant alleging
that they were let on July 1, 1948, and the respondent that
they were let on June 1, 1948. The trial Court found that
they were let on June 1, 1948. The terns of the | ease are
contained in a docurment dated June 7,1948, which is a letter
in Mrathi witten by the respondent to the appellant and
contains the following terns as to sub-tenancy:

“In the shops in the old chawl which are with you you have
kept sub-tenants. W are pernmitting you to keep sub-tenants
in the same manner, in this place also ".

The parties were not agreed as to the correctness of the
translation of this term The subm ssion of the appellant
was that the word ’'sub-tenant’ should be in the plural and
of the respondent that it should be in the singular but
whether it is in the singular or plural it does not make any
di fference to the principal argument advanced in this Court.

On January 3, 1949, the respondent gave notice to the
def endant to vacate the prem ses on the ground of nonpaynent
of rent and sub-letting which it was alleged had resulted in
the termnation of the tenancy.

On April 20, 1949, the respondent brought a suit for
ejectment on the ground of non-paynent of rent and sub-
letting of the prem ses. The defence of the appellant was
that wunder the terns of the | ease he had the right to sub-
let the premses, As to the claimon the ground of non-
paynment of rent be deposited the arrears of rent in court.

The trial Court held that subletting was |awful in spite of
s. 15 of Bonbay Hotel and Lodgi ng Houses Rates Control Act,

1947 (Bom 57 of 1947). He also held that the appellant did
not occupy the prem ses on the sanme terns and conditions on
whi ch he occupied the old prenises in " Fida Ali

220

Villa". He passed a decree for Rs. 445 on-account ‘of rent
remai ning due and dismissed the respondent’s suit for
ejectment. On appeal the Assistant Judge at Thana reversed
the decree holding that s.. 15 -of the Act conpletely
prohi bited sub-letting and under (s. 13(1)(e) of the Act the
landlord bad the right to evict the tenant on account of
sub-letting. The appellant then went in revision to the
H gh Court of Bonbay, but it affirned the order of
ej ectment. The appellant has come to this Court by specia

| eave.

Counsel for the appellant urged that there was no new
tenancy after the coming into force of the Act and therefore
ss. 13(1)(e) and 15 of the Act did not apply; (2) that the
tenant had not sub-let the premises to the sub-tenants and
they were nerely licensees of the landlord; (3) that no new
sub-tenancy had been created ; (4) that s. 15 was confined
to 'any other law ; it did not apply to contracts between
the landlord and tenant and therefore it did not preclude an
agreenment between the parties as to sub-letting; “(5) that
the parties were in pari delicto and therefore the plaintiff
-respondent could not succeed. He also raised a new ' ground
which had not been raised in the courts below or in the
grounds of appeal or in the statenent of case in this Court,
that the respondent had waived his right in regard to the
prohi bition against sub-tenancy and the provision in s.
13(1)(e) was for the protection of his rights which he was
entitled to waive.

The courts bel ow have held that the tenancy by the letter of
June 7,1948, was a new tenancy and not a continuation of the
old and that the sub-tenants were tenants of the appellant
and not |icensees of the respondent and in this Court no
serious argument was addressed on these points. The
previous tenancy was of a different building called | Fida
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Ali  Villa which cane to an end when the appellant vacated
those premi ses and entered into a new agreenment of |ease in
regard to the premises in dispute. There ",as no privity
bet ween the respondent and the sub-tenants of the appell ant
and they could not be termed his ||icensees. These
contentions are wthout substance and have rightly been
rej ected.

221

It was then argued that under s. 15 of the Act there is no
prohi bition against a contract of sub-letting, the non-
obstante clause being confined to other laws. The section
when quoted runs as follows: -

" Notw t hstandi ng anything contained in any law it shall not
be lawful after the com ng into operation of this Act for
any tenant to sub-let the whole or any part of the prenises
let to himor to assign or transfer in any other manner his
i nterest therein:

Provided that the (State) Government may, by notification in
the Oificial  Gazette, permt in any area the transfer of
interest "~ in premses held under such |eases or class of
| eases and to such extent as may  be specified in the
notification "

This section prohibits sub-letting and nakes it un-I|awful
for a tenant to assign or to transfer his interest in the
premses |let to him  The non-obstante clause would nean
that even if any other |law all owed subletting, e. g., s. 108
of the Transfer of Property Act, the sub-letting would,

because of s. 15, be unlawful. This would appy to contracts
also as all contracts would fall ‘under the provisions of the
law relating to contracts, i. e., Contract Act. An

agreenment contrary to the provisions of that section (s. 15)
woul d be wunenforceable as being in contravention of the
express provision of the Act which prohibits it. It is not
perm ssible to any person to rely upon a contract the making
of which the Iaw prohibits (s. 23 of the Contract Act).
Counsel for the appellant contended that the view of the
Bonbay Hi gh Court in P. D. Aswani (v. Kavashah Dinshah Milla
(1) was erroneous and that the correct rule was |ai'd down by
that Court in Cooper V. Shiavax Canbatta (2). That ‘was a
case under s. 10 of Bonbay Rents, Hotel Rates  and Lodgi ng
Houses Rates (Control) Act (Bom VII of 1944) which in ex-
press terns allowed sub-letting as follows :-

" Notwithstanding anything to the Contrary in any law for
the tinme being in- force, a tenant may sublet any portion of
hi s premises to a sub-tenant, provided be~ forthwith
intimates in witing to his landlord

(1) (1953) 56 Bom L.R 467.

(2) A I.R 1949 Bom 131.
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the fact of his having so sub-let the prem ses and also the
rent at which they have been sub-let "

It was contended that the non-obstante clauses in s. 10 of
Act VIl of 1944 and of s. 15 of the Act being simlar in
| anguage nust be simlarly interpreted. The non-obstante
clause has to be read in conjunction with the rest of the
secti on. Section 10 of the Act of 1944 permitted sub-
letting on certain conditions. By s. 9 of that Act
provision was made for a Contract between the landlord and
the tenant prohibiting sub-letting and in Cooper v. Shiavax
Canbatta (1) the two provisions were reconciled by saying
that, a contract under s. 9 prevailed over the pernission
given by s. 10. But s. 15 expressly prohibits subletting
and therefore a contract to the contrary cannot neutralise
its prohibitory effect. The non-obstante clause of the two
sections, s. 10 of the Act of 1944 and of s. 15 of the Act
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t herefore cannot be said to have the sanme effect.

The respondent’s suit for ejectnment was brought under s.
13(1) (e) which provides:

" Notwithstanding anything contained in this Act (but
subject to the provisions of section 15), a landlord shal
be entitled to recover possession of any premises if the
Court is satisfied

(e) that the tenant has, since the conmng into operation of
this Act, sub-let the whole or part of the prenises or
assigned or transferred in any other manner his interest
therein ; "

It was contended that s. 13(1)(e) had to be read separately
and not in conjunction with s. 15 of the Act. The section
itself makes it quite clear that it is subject to the
provision of s. 15 andthe two sections nust therefore be
read together. The  appellant pleaded that under t he
agreement between him and the' respondent he was entitled to
sub-l et the prem ses. ~ Such an agreenment, in our opinion is
voi d because of the provisions of s. 15 of the Act and s. 23
of the Contract Act and enforcenment of the agreement would
produce the

(1) A 1.R 1949 Bom 131

very result which the |aw seeks to guard against and to
prevent and by sustaining the plea of the appellant the
Court would be enforcing an agreenent which is prohibited
and nade il egal

The appellant relied on the maxi min pari delicto potior est
conditio posidentis to support his plea that the respondent

could not enforce his right under s. 13 (1)(e). But this
maxim " nust not be understood as nmeaning that where a
transaction is vitiated by illegality the person left in

possession of goods after its conpletion is always and of
necessity entitled to keep them Its true nmeaning iis that,

where the circunstances are such that the Court will | refuse
to assist either party, the consequence nmust, in fact,
follow that the party in possessionwll not be disturbed "

(Per Du Parcq, L. J., in Bowmkers Ltd. V. Bar net

Instrunents Ltd. (1). The respondent in the present/ case
did not call upon the Court to enforce any agreenent at all
Wien the instrument of |ease was executed and possession
given and sub-letting done it received its full effect; no
aid of the Court was required to enforce it. The
respondents’ suit for ejectnment was not brought for the
enforcenent of the agreenent which recognised sub-Iletting
but he asked the Court to enforce the right of eviction
which flows directly froman infraction of a provision of
the Act (s. 15) and for which the Act itself provides a
renmedy. There is thus a manifest distinction between this
case where the plaintiff asked the Court to afford him a
renedy agai nst one who by contravening s. 15 of the Act has
made hinself liable to eviction and those cases where the
Court was called upon to assist the plaintiff in enforcing
an agreenent the object of which was to do an illegal ' act.
The respondent is only seeking to enforce his rights under
the statute and the appellant cannot be permtted to assert
in a Court of justice any right founded upon or growi ng out
of an illegal transaction. Gbbs & Sterret Mnufacturing
Co. v. Brucker (2). In our opinions. 15 of the Act is
based on public policy and it has been hold that if public
policy demands it even an equal participant in the

(1) [1945] | K B. 65, 72.

(2) (1884) Il U S 597, 28 L. Ed. 534.

224

illegality is allowed relief by way of restitution of res-
ci ssion, though not on the contract.
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It was next contended that s. 13(1)(e) is a provision for
the protection of private rights of the landlord and unless
there is in the Act itself any provision to the contrary
such rights as far as they were personal rights nmay be
parted wth or renounced by the landlord. In other words
the right of the respondent to sue for ejectnent on the
ground of subletting being a personal right for his benefit,

the landlord nmust be taken to have waived it as by an
express contract he had allowed the tenant to sub-let and
consequently he <could not evict the appellant under s.

13(1)(e) of the Act.

The plea of waiver was taken for the first tinme in this
Court in argunments. \Waiver is not a pure question of [|aw
but it is a nmixed question of |aw and fact. This plea was
neither raised nor considered by the courts below and
therefore ought not to be allowed to be taken at this stage
of the proceedings. But it was argued on behalf of the
appel l ant © that according to the |aw of India the duty of a
pl eader is to set up the facts upon which he relied and not
any | egal inference to be drawmnm fromthem and as he had set
up all the circunstances fromwhich the plea of waiver could
be inferred Iie should be allowed to raise and argue it at
this stage even though it had not been raised at any
previous stage not even-in the statement of case filed in
this Court and he relied upon Gouri Dutt Ganesh Lal Firm v.

Madho Prasad (1). Assuming that to be so and proceeding on
the facts found in this case the plea of waiver cannot be
rai sed because as a result of giving effect to that plea the
Court would be enforcing an illegal agreenment and thus
contravene the statutory provisions of s. 15 based on public
policy and produce the very result which the statute
prohibits and nakes illegal. In Surajnull Nargorenull wv.

Triton Insurance Co. (2), Lord Summer said:-

" No Court <can enforce as valid that which conpetent
enactmments have declared shall not~ be wvalid, nor is
obedi ence to such an enactment a thing from

(1) AI.R 1943 P. C 147.

(2) (1924) L.R 52 1. A 126.
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which a Court can be dispensed by the consent of the
parties, or by a failure to plead or to argue the point _at
the outset: N xon v. Al bion Mrine Insurance Co. (1). The
enactment is prohibitory. It is not confined to affording a
party a protection of which he may avail hinself or not  as
he pleases. It is not framed solely for the protection of
the revenue and to be enforced solely at the instance of the
revenue officials, nor is the prohibition limted to cases
for which a penalty is exigible

In the instant case the question is not nerely of waiver of
statutory rights enacted for the benefit of an individua

but whether the Court would aid the appellant in enforcing a
termof the agreement which s. 15 of the Act declares to be
illegal. By enforcing the contract the consequence will be
the enforcement of an illegality and infraction of a
statutory provision which cannot be condoned by any conduct
or agreenent of parties. Dhanukudhari Singh v. Nathi ma Sahu
(2). In Corpus Juris Secundum Vol. 92, at p. 1068, the |aw
as to waiver is stated as follows: -

[ a wai ver in derogation of a statutory right

is- not favoured, and a waiver will be inoperative and void,
if it infringes on the rights of others, or would be agai nst
public policy or nmorals............... In Bownakers Limted

v. Barnet Instrunents Ltd. (3) the sane rule was laid down.
Mulla in his Contract Act at page 198 has stated the law as
to waiver of an illegality as follows:-
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Agreenents which seek to waive an illegality are void on
grounds of public policy. Wenever an illegality appears,
whet her fromthe evidence given by one side or the other
the disclosure is fatal to the case. A stipulation of the
strongest formto waive the objection would be tainted wth
the vice of the original contract and void for the sane
reasons. \Werever the contam nation reaches, it destroys "
This, in our opinion, is a correct statenent of the law and
is supported by high authority. Field, J., in

(1) (1867) L.R 2 Ex. 338. (2) (1907) 11 C W N. 848, 852.
(3) [1945] 1 X. B. 65, 72.

29
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Gscanyan v. Wnchester Arns Conpany (1) quoted with approva

the observation of Swayne, J., in Hall v. coppell (2)-

" The principle is indispensable to the purity of its
adm ni stration. I't will not enforce what it has forbidden
and denounced. The maxi m Ex dolo mal o non oritur actio, is
limted by no such qualification.. The proposition to the
contrary 'strikes us as hardly worthy of serious refutation

Wierever the illegality appears, whether the evidence cones
from one side or the other, the disclosure is fatal to the
case. No consent of the defendant can neutralise its

effect. A stipulation in the nost solemm form to waive the
objection, would be tainted with the vice of the origina
contract, and void for the same reasons. Wher ever the
contam nation reaches, it destroys "

Waiver is the abandonment of a right which normal |y
everybody is at liberty to waive: A waiver is nothing
unless it amunts to a release. It signifies nothing nore
than an intention not to insist upon the right. It may be
deduced from acqui escence or may be inplied. Chitty on
Contract, 21st Ed., p. 381 : Stackhouse v. Barnston (3).
But an agreenent to waive an illegalityis void on | grounds
of public policy and woul d be unenforceabl e.

In Wtton v. G lbert(4) Ashurst, J., said:-

" Besides, there is still further reason why the /trustees
should not be estopped ; for thisis a public Act of
Parliament, and the Courts are bound to take notice that the
trustees under this Act had no power to nortgage the toll-
houses. This deed therefore cannot operate -in direct
opposition to an Act of Parliament, which negatives the
est oppel "

Vaughan WIlliams, L. J., in Norwich Corporation v.~ Norw ch
El ectric Tramways Conpany(5) said :-

" The case is not like that of a provision in an agreenent
which is for the benefit of one of the parties and which he
may waive. This is a provision in an Act of | Parliament,
whi ch, though to some extent

(1) (1881 103 U.S. 261 ; 26 L. Ed. 539. (2) 7 Wallace 542.
(3) (1805) 10 Ves. 453; 32 EER 921

(4) (1787) 2 T.R 171 ; 100 E.R 91. (5) [1906] 2 K'B. 119,
124.
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it may be for the benefit of the parties to the difference,
nmust be regarded as inserted in the interest of the public
al so

In that case there was a provision made by the Legislature
that disputes nmentioned in the section of the Act were to be
determ ned by an Expert nom nated by the Board of Trade and
it was contended that though not in the strict technica
sense estoppel, it was a waiver of the provisions introduced
into the Statute for the benefit of private rights. No
doubt that was a case which proceeded on a question of
jurisdiction but the judgment proceeded on the principle of
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wai ver of a statutory provision inserted in public interest.
Thus the plea of waiver is unsustainable.

In our opinion, therefore, the judgnent of the Hi gh Court is
sound and the appeal must therefore be dismissed with costs.
Appeal dism ssed.




