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Chal l enge in this appeal is to the legality of judgnent rendered by
a Division Bench of the Patna H gh Court.

Appel | ant questioned |legality of the notices issued on 30.5.2002
and 24.6.2002 by the Deputy Conmissioner, Comrercial Taxes, Patna
Special Crcle, Patna (Respondent No.3) proposing to levy tax for the
assessment years 1998-99, 1999-2000 and 1.4.2000 to 14.11.2000 under the
Bi har Fi nances Act, 1981 (in short the 'Act’) before the H gh Court.

Noti ces were issued on the purported basi's that the appell ant was not
entitled to adjustnment of tax paid under the Bi har Tax on Entry of Goods
into Local Areas for Consunption, use or Sale Therein Act, 1993
(hereinafter referred to as the "Entry Tax Act’). The Hi gh Court upheld
validity of the notice and action taken by concerned respondents.

Factual position in a nutshell is as follows:

Appellant is a public limted conpany registered under the
Conpani es Act, 1956 (in short the "Act’) and has two nanufacturing
units -one at Sindri and another at Jhinkpani. Prior to- bifurcation of
the erstwhile State of Bihar the units were registered under the Act and
as well as under the Entry Tax Act and the consolidated registrati on was
made at Patna Special Circle, under the Act. On 15th Novenber, 2000, the
erstwhile State of Bihar was bifurcated into two States, nanely, State
of Jharkhand and the State of Bihar and the said two manufacturing units
of the appellant now have fallen in the State of Jharkhand.

In the year 1995, the State CGovernment has cone out with
Industrial Policy to give incentives to the new units or the existing
units having additional/incremental production with regard to paynent of
sales tax. In terns of the aforesaid policy, claimof the appellant is
that it invested noney for additional/increnental production cenent in
the unit at Sindri and with regard to aforesaid additional/increnmenta
producti on exenption was granted in terns of the aforesaid industria
policy as well as under the provisions of the Act for the period from
1.4.1998 to 31.3.2007 The appell ant al so cl ai med exenpti on under the
provi sions of the Act on the basis of the aforesaid Industrial Policy
whi ch was denied by the State and then he filed a wit petition before
the High Court and the sane was dismissed and the matter is pending
before this Court.
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According to the appellant it was entitled to adjust the entry tax
pai d under the Entry Tax Act while conmputing the tax payabl e under the
Act. Appellant questioned correctness of the notices issued by filing
wit petition (CMC No.7821 of 2002). By the inmpugned judgnent dated
28. 3. 2003 the Division Bench of the Hi gh Court dismssed the wit
petition holding that there was no scope of such adjustmnent.

Ref erence was nmade to various provisions of the Act i.e. Section
3(1) of the Entry Tax Act and the exenption notification No. SO 37 dated
25th February, 1993 issued by the State Governnent. It was held that
"tax" as defined under clause 2(x) of the Act includes additional tax.
Clause 2 of the exenption notification issued clearly stipulated that if
there was liability under the Act then that shall be reduced to the
extent of tax paid under the Ordinance issued in relation to the entry
tax. It was further held that as additional tax is also a part of tax
as stipulated in clause 2 of the Act, the appellant is entitled to
benefit under the notificationand its liability for payment of
addi ti onal tax has to be adjusted agai nst paynent of tax under the Entry
Tax Act.

Learned counsel for the appellant subnmitted that the H gh Court
has failed to notice the clear |anguage used in the Act and the Entry
Tax Act. Bifurcation sought to be introduced as regards each goods which
have suffered tax and those which were exenpted from paynment of tax is
not legally perm ssible. According to the respondents it is only that
part of the turnover which has suffered tax and it is the tax levied in
respect of such turnover which is available to be adjusted in termnms of
the exenption notification and not otherw se. This was stated to be an
erroneous readi ng of the rel evant provision.

Learned counsel for the respondent submtted that the exenption
notification has to be construed strictly. There cannot be any
exenption by inplication. Wen there'is noliability to tax because of
the exenption granted, the question of any adjustment of tax in respect
of goods which have not suffered tax does not arise.

It would be appropriate to take note of the relevant provisions
of the Entry Tax Act and the Act. Section 2(c) of ‘the Entry Tax Act
reads as follows:

"2(c): "Entry of goods" with all its grammatica
vari ations and cognate expressions neans Entry of
goods into a |l ocal area fromany pl ace outside that
| ocal area or any place outside the State for
consunption use, or sale therein

[Provided that in case of such goods which are liable
to tax under Section 12(1), of the Bi har Finance Act,
1981, entry of Goods shall nean entry of goods into

| ocal area fromany place outside the State for
consunption, use or sale therein.]"

Section 3 of the Entry Tax Act is the charging section under the said
Act. Sane reads as foll ows:

"3. Charge of Tax- (1) There shall be |evied and
collected a tax on entry of schedul ed goods into a

| ocal area for consunption, use or sale therein at
such rate not exceeding 5 percentum of the inport

val ue of such goods as may be specified by the State
Government in a notification published in a officia
gazette subject to such conditions as may be
prescri bed.

Provided different rates for different
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schedul ed goods and different |ocal areas may be
specified by the State Government.

(2) The tax | eviable under this Act shall be paid
by every dealer liable to pay tax under Bi har

Fi nance Act, 1981 or any other person who brings or
causes to be brought into the |ocal areas such
schedul ed goods whether on his own account or on
account of his principal or takes delivery or is
entitled to take delivery of such goods on such
entry:

Provided no tax shall be leviable in respect of
entry of such schedul ed goods effected by a person
other than the dealer if, the value of such goods
does not exceed 25 thousands in a year

Provi ded further that where an inporter of
schedul ed 'goods liable to pay tax under the Act,
becones |iable to pay tax under the Bi har Finance
Act, 1981 (Bihar Act, 5 1981) by virtue of sale of
such schedul ed goods, his liability to pay tax under
the Bi har Finance Act, 1981 shall stand reduced to
the extent of tax paid under the Act.

(3) The liability to pay tax on schedul ed
goods shall only be at the point of first entry into
a local area and any subsequent entry or entries
into any other |ocal area or areas of the said
schedul ed goods shal |l not be subject to tax provided
the subsequent inporting dealer produces before the
assessing officer the original copy of the cash
meno, invoice, bill or challan issuedto himby the
deal er from whom he purchased or received the said
schedul ed goods, and files a true and conplete
declaration in the formand manner prescribed”.

Section 2(d) of the Act defines "Dealer". Section 3(h) defines
"Goods" and Section 3(j) defines "Gross Turnover". Section 3 of the Act
is the charging section which reads as follows:

"3. Charge of tax \026 (1) Subject to the provisions of
this part, the sales tax or the purchase tax as the
case may be, shall be paid by every deal er \026
(a) with effect fromthe date of conmmencenent
of the Bi har Finance Act, 1981 if his

gross turnover during a period not

exceeding twelve nonths inmrediately

precedi ng the said date exceeded the

speci fied quant um

(b) to whom cl ause (a) does not apply, wth
effect fromthe date i mediately follow ng

the day on which his gross turnover during

a period not exceeding twelve nonths

i medi ately preceding such date first

exceeded the specified quantum

Expl anation \026 In this section, the expression,
"speci fied quantum nmeans \ 026

(i) inrelation to an inporter, nil;

(ii) inrelation to any deal er, who hinself
manuf act ures any goods, nil;

(iii) inrelation to any deal er engaged in the
execution of works contract \026 Were the tota
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val ue of works contracts taken together exceeds
Rs. Twenty-five thousand in a year

(iv) inrelation to any deal er engaged in the
delivery or supply of goods as a result of
transfer of the right to use any goods for any
pur pose \ 026 ni l

(v) inrelation to any other deal er

Rs. 1, 00, 000.

Provi ded that the State CGovernment may,

by notification published in the Oficia
Gazette and subject to condition of one nmonth's
previ ous notice, increase or reduce the anount
of specified quantum

(2) Such tax shall be payable to a dealer to whom
cl ause (a) of sub-section (1) applies on sales and
pur chases nade inside Bi har on and fromthe date of
commencenent of the Bi har Finance Act, 1981 and by a
deal er to whom clause (b) of the said sub-section
appl i es on such sal es and purchases nade on or from
the date i medi ately followi ng the day nentioned in
the said clause (b).

(3)
(4
(5)
(6) il
(7)o

(8) Not wi t hst andi ng anyt hi-ng cont ai ned i n ot her
sub-sections, a dealer registered under the Centra
Sal es Tax Act, 1956 (LXXIV of 1956) shal

irrespective of the quantum of his gross turnover, be
liable to pay sales tax on his ale, nade, inside

Bi har, of any goods whi ch he has purchased after

furni shing a decl arati on under sub-section (4) of
Section 8 of the said Act or any goods in the

manuf acture or possessing of which goods so purchased
by hi m have been used:

Provi ded that sales tax shall not be payable if

the deal er shows to the satisfaction of the
prescribed authority that the sale is deductible from
his gross turnover under clause (c) of sub-section
(1) of Section 21 for purpose of determ ning his

t axabl e turnover.

(9)

(10) The tax for each year nmay, with the previous
approval of the Comm ssioner, be estimted and

coll ected in advance during a year in such

instal ments as may be fixed by the prescribed
authority. For the purpose the prescribed authority
may require the dealer to furnish an advance estinate
of his taxable turnover for that year and may
provisionally determnmine the amount of tax payable by
the dealer in respect of the year. Thereupon the
deal er shall pay the anmpbunt so deternined by such
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date as may be fixed by such authority."

Section 6 deals with charge of additional tax and Section 7 deals

with exenption. Section 7 is a pivotal provision so far as present
di spute is concerned. It reads as under

"7. Exenption \026 (1) No tax shall be payabl e under
this Part on sales or purchases of goods whi ch have
taken place \ 026

(a) in the course of inter-State trade or
commer ce

(b) outside the State

(c) in the course of inport of goods into,

or export of goods - out of the territory

of I ndia.

(2) The provisions of the Central Sales Tax Act,

1956 (LXXIV of 1956) shall apply for determnning
when sal e or purchase of goods shall be deened to
have taken place in any of the ways nentioned in
clauses (a), (b) or (c) of sub-section (1).

(3) The State CGovernnment may, by notification and
subj ect to such conditions or restrictions as it may
i npose, exenmpt fromthe sales tax or purchase tax \026

(a) sal es of any goods or class or
description of goods;

(b) sal es of any goods or class or
description of goods to or by any cl ass
of deal ers;

(c) purchase of any goods by any class of
deal ers or any purchase or category or
descripti on of purchases of such goods.

(4) VWere exenmption fromthe levy of tax under this
Part on any sale or purchase of goods is claimed by

a deal er under the provisions of this section or
Section 21, the burden of proof shall |ie on such
deal er and the prescribed authority nmay require the
deal er to substantiate the claimin the prescribed
manner . "

Literally "exenption" is freedomfromliability, tax or duty.
Fiscally it may assunme varyi ng shapes, specially, in a grow ng econony.
In fact, an exenption provision is |like an exception and on nornma
principle of construction or interpretation of statutes it is construed
strictly either because of |egislative intention or on econom/c
justification of inequitable burden of progressive approach of fisca
provi sions intended to augnent State revenue. But once exception or
exenption becones applicable no rule or principle requires it to be
construed strictly. Truly speaking liberal and strict construction of
an exenption provision is to be invoked at different stages of
interpreting it. Wen the question is whether a subject falls in the
notification or in the exenption clause then it being in nature of
exception is to be construed strictly and agai nst the subject but once
anmbi guity or doubt about applicability is |lifted and the subject falls
in the notification then full play should be given to it and it calls
for a wider and |iberal construction. (See Union of India and Os. v.
Wbod Papers Ltd. and Anr. (1990 (4) SCC 256), Mangal ore Chemical s and
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Fertilisers Ltd. v. Deputy Conmm ssioner of Commercial Taxes and O's.
(1992 Supp (1) SCC 21) to which reference has been nade earlier

Notification no.37 dated 25th February, 1993 is al so rel evant,

nore particularly, clause (2) thereof. There is no dispute that in
terns of clause (1) cement is one of the schedul ed goods. C ause (2)

reads as under:

“"Where an Inporter of India nade foreign |iquor

Veget abl e and Hydro-generated G| or Cenent is liable
to pay tax under sub-section (2) of Section 3 of the
Ordi nance becones |liable to pay tax under the Bihar

Fi nance Act, 1981 by virtue of sale of such schedul ed
goods, his liability under the Bi har Finance Act,
1981 shall be reduced to the extent of tax paid under
the Ordinance. ™

[t is tobe noted that reference therein is made to the O di nance
i.e. Bihar Odinance No.1/93. The sane has been enacted. The
notification has been issued in exercise of the powers conferred by sub-
section (1) of Section 3 of the Entry Tax Act and proviso to sub-
section (1) of Section 12 of the Act.

A bare reading of clause (2) of the notification makes the
position clear that liability of inporter of cenment under the Act shal
be reduced to the extent of tax paid under the Entry Tax Act where such
i mporter becone liable to pay tax under the Act by virtue of sale of the
schedul ed goods.

Stand of the respondents appears to be that since there was no
liability in respect of portion of sales because of notification of the
State Governnent SO No. 479 dated 22.12.1995 as part of the Industria
Policy 1995 granting exenption from paynent of sales tax on production
of extended industrial unit which undertakes expansion of their
capacity, no question of adjustnment arises. To put differently stand of
the respondent is that when there was no tax liability on such sales,
there was no liability to pay any tax and, therefore, the benefit of
adj ustment avail abl e under clause (2) of the notification SO No. 37
dated 25.2.1993 does not arise. The interpretation put forward by the
respondents found acceptance by the H gh Court-:

Cruci al question, therefore, is whether the appell ant had any
"liability" under the Act. The answer to this lies in Section 3 of the
Act which is extracted above and is the charging section. In sub-section
(1) subject of the provision of the part (i.e. part |)  sales tax or
purchase tax, as the case nmay be, shall be paid by every deal er as
provided in the section itself. Section 7 speaks of exenption. Sub-
section (3) of Section 7 stipulates that State Governnent may, by
notification and subject to such conditions or restrictions as it may
i npose, exenpt fromsales tax or purchase tax certain sales or purchases
as the case may be. The question of exenption arises only when there is
aliability. Exigibility to tax is not the sane as liability to pay
tax. The former depends on charge created by the Statute and latter on
conput ati on in accordance with the provisions of the Statute and rul es
franed thereunder if any. It is to be noted that liability to pay tax
chargeabl e under Section 3 of the Act is different fromquantification
of tax payabl e on assessnent. Liability to pay tax and actual paynent of
tax are conceptually different. But for the exenption the deal er would
be required to pay tax in terms of Section 3. In other words, exenption
presupposes a liability. Unless there is liability question of exenption
does not arise. Liability arises in termof Section 3 and tax becone
payable at the rate as provided in Section 12. Section 11 deals with
the point of levy and rate and concessional rate.

The word "liable" in the Concise Oxford Dictionary neans "legally
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bound, subject to a tax or penalty, under an obligation". In Black's Law
Dictionary (6th Edn.) the word "liable" neans "bound or obliged in | aw
or equity; responsible, chargeable, answerable, conpellable to make

sati sfaction, conpensation, or restitution...... obl i gated, accountabl e

for or chargeable with". The above position was noted in Zungarrao
Bhi kaji Nagarkar v. Union of India and Ors. (1997 (7) SCC 409)

Tax at the appropriate rate woul d have becone payable but for the
exenption. Decision in Australian Mitual Society v. IRC (1962 AC 135
(P.C.) has stated the position as foll ows:

"The phrase "exenpt fromtaxation"” (Land and
I ncome Tax Act, 1954 (No.6701) (New Zeal and)
Section 86(1) does not cover incone that is not at
all within the reach of 'the New Zeal and tax |aws. It
refers to inconme that would, had it not been for the
exenption, otherw se have been so taxabl e".

Therefore, it cannot be said that as tax was not paid on portion

of the turnover of the schedul ed goods i.e. cenent, the assessee-
appel l ant had no liability under the Act. It was definitely liable to
pay tax under the Act, but for the exenption. There is no dispute that
the assessee-appellant was liable to pay tax under sub-section (3) of
Section 3 of the Entry Tax Act. Therefore, it was entitled to reduction
to the extent of tax paid under the Entry Tax Act while working out tax
payabl e by it under the Act.

Above being the position the notices issued by the respondent are
wi t hout | egal sanction and are quashed. The judgment of the H gh Court
is set aside.

The appeal is allowed with no-order as to costs.




