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ACT:

Swadeshi Cotton MIls Ltd. (Acquisition and Transfer of
Undert aki ngs) Act, 1986-Challenging constitutional validity
of .

HEADNOTE:

This wit petition challenged the constitutiona
validity of the Swadeshi Cotton MI1ls Ltd. (Acquisition and
Transfer of Undertakings) Act, 1986.

The Central CGovernnent had passed an order for taking
over the managenent of six undertakings of the /Swadesh
Cotton MIIs, in respect whereof there were proceedings in
the High Court, and this Court by its judgnent dated the
12th February, 1988, in Ms. Doyarpack Systenms Pvt. Ltd. v.
Union of India & Os.-SLPs (Civil) Nos. 4826 & 7405 of 1987-
had di sposed of the matter. The petitioners, claimng to be
sharehol ders of the respondent No. 4-Swadeshi Cotton MIls
Co. Ltd. and to have interest in its business, affairs and
properties, filed this wit petition, contending that the
effect of the decision of this Court above said was to take
away val uabl e assets of the respondent No. 4, w thout paying
any conpensation therefor and to i npose on respondent No. 4
liabilities without any corresponding assets available to
di scharge the liabilities, and further, that the acquisition
virtually anmpunted to confiscation of the shares of
respondent No. 5 and respondent No. 6 held by respondent No.
4, and that the rights of the sharehol ders of the respondent
No. 4 were substantially damaged. The petitioners chall enged
the vires and constitutional validity of sections 3 and 4 of
the Swadeshi Cotton MIIls Ltd. (Acquisition and Transfer of
Undert aki ngs) Act 1986 (' The Act’) in so far as those sought
to divest respondent No. 4 of the shares in respondent No. 5
and respondent No. 6 and certain excluded assets, contending
that the Act was violative of Articles 14 and 19(1)(g) of
the Constitution.

Di smssing the petition, the Court,

N

HELD: The petitioners’ contentions were not tenable

because all the contentions had been directly or indirectly
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dealt with in the judgnment of this Court afore-said. It was
not correct that no public

739

purpose was served by acquisition. It was held that section
8 provides for paynment of conpensation in lunpsum and the
transfer and vesting of whatever is conprised in section 3.
It was incorrect to state that there was no conpensation for
taki ng over of the shares. It was found by the said judgnent
that the net wealth of the conpany was negative and,
therefore, sections 3 and 4 could be neaningfully read if
all the assets including the shares were considered to be
taken over by the acqui sition. That was the only
irresistible conclusion ‘that followed fromthe construction
of the docunents and the history of the Act. The Act in
guestion was passed to ensure the principles enunciated in
clauses (b) and (c) of Article 39 of the Constitution. In
that context, it was held that to |l eave a conmpany, the net
weal t h of which was negative at the time of take-over of the
managenent with the shares held by it as investnment in other
conpany, was not only to defeat the principles of Article
39(b) and (c) of the Constitution ~but it would pernmit the
conpany to reap the fruits of its m snanagenment. That woul d
be as absurd situation. In this context, the contentions now
sought to be urged were no |longer open to the petitioners.
It was held by the judgnent of this Court aforenentioned
that there was a public purpose which was analysed and
spelled out fromthe different provisions of the Act. There
was compensation for the acquisition of the property. The
contentions of the petitioners had been dealt wth and
repelled by the said judgrment of this Court. The Court
reiterated the reasoning of that judgment. [744B;746B; 747F-

H

The acceptance of the petitioner”s case would nean that
the State would punp in Rs.15 crores of public noney to
rel ease the shares from its liabilities and then hand over
the shares free fromsuch liability back to the conpany when
the net worth of the conpany at the tine of take-over of
nmanagenent was negative, and in the teeth of the present
financial liabilities built up by the conpany the 'shares
woul d inevitably have been sold in_ discharge of its
liabilities and in any event the shares stood charged wth
the very liabilities which related to the undertakings of
the conmpany which were taken over by the Governnent.
Therefore, it was incorrect to say that there was no public
purpose for taking over these shares. It would be absurd to
say that there was no conpensation paid for the acquisition
The law as declared by this Court in Doypack Systens Pvt.
Ltd. (supra) is binding on the petitioners and the question
was no longer res integrain viewof Article 141 of the
Constitution. See the observations of this Court in Ms.
Shenoy and Co. represented by its partner Bele Srinivasa Rao
Street, Bangal ore, and others v. The Commercial Tax Oficer,
Crclell, Bangalore and Ors., [1985] 3 SCR 659. [752C
E; 753B- C]
740

In view of the preanble of the Act which states and
proclainms that the Act was passed to carry out the object of
Article 39(b) and (c¢) of the Constitution, and in view of
the schene of the Act as analysed before the Court and as
apparent from the judgnment of this Court aforesaid, it is
clearly manifest that the Act was passed for a public
purpose, and for the acquisition of shares there was a
public purpose. The acquisition subserved the object of the
Act. Conpensation for such acquisition has been provided
for. No separate conpensation need be provided for in the
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circunstances of the case for these shares. The factual
basis for the legal challenge made in this wit petition was
incorrect in the facts of this case. It was too late to
contend that there was no conpensation for the shares or
that the acquisition of the shares anpbunted to confiscation
or there was no public purpose in the Act. The petition was
whol Iy devoid of any nerit. [754G H; 755A- B]

Ms. Doypack Systens Pvt. Ltd. v. Union of India &
Os., SLPs (Civil) Nos. 4826 and 7045 of 1987 decided by
Suprene Court on 12.2.88; The State of Bi har V.
Mahar aj adhiraja Sir Kaneshwar Singh of Darbhanga and O's.,
[1952] SCR 839; State of West Bengal v. Union of India,
[1964] 1 SCR 371; Snt. Sonvanti & Ors. v. The State of
Punjab and Ors., [1963] ' 2 SCR 774; Ms. Shenoy and Co.
represented by its partner Bele Srinivasa Rao Street,
Bangal ore and Ors. v. The Comrercial Tax O ficer, Crcle Il
Bangal ore and Ors., [1985] 3 SCR 659 and T. Covindraja
Mudal i er, ~etc. etc. v. The State of Tami| Nadu and Os.,
[1973] 3 SCR 222, referred to.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition (Cvil) No. 305 of
1988.

(Under Article 32 of the Constitution of India).

Soli J. Sorabjee, Harish, N Salve, Vasant Meshta, Atul
Tewari and Mss Bina Gupta for the Petitioners.

Satish Chandra, “Anil B. Divan, Dr. Y.S. Chitale, P.V.
Kapur, Anil Kumar Sharma, P.P. -~ Malhotra, ~Naresh Sharna,
(Solicitor General) T.V.S.N. - Chari, Badri Nath, M. V.
Grover, (Attorney CGeneral ), A Subba Rao, M ss A
Subhashini, K J. John, S. Swarup and M ss Naina Kapur for
the Respondents.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, J. By the-order passed by us on
741
29th March, 1988, we had dismssed this petition / under
Article 32 of the Constitution. We. had, further, observed
that we will indicate our reasons by a separate judgnent. W
do so herein.

This petition wunder Article 32 of the Constitution
chall enges the constitutional wvalidity of the Swadeshi
Cotton Mlls Limted (Acqui sition and Tr ansf er of
Undert aki ngs) Act, 1986 (hereinafter <called 'the Act’). It
appears that there was an order nade by the  Central
CGovernment  under Section 18AA(1)(a) of the “Industries
(Devel opment & Regul ation) Act, 1951 (hereinafter called
"the IDR Act’) for taking over the managenent . of the six
undert aki ngs of Swadeshi Cotton MIls, nanely, (i) Swadeshi
Cotton MIIs, Kanpur, (ii) Swadeshi Cotton MIls,
Pondi cherry, (iii) Swadeshi Cotton MIls, Naini, (iv)
Swadeshi Cotton MI1Ils, Maunath Bhanjan, (v) Udai pur Cotton
M1ls, Udaipur and (vi) Rae Bareli Textile MIls, Rae Bareli
for a period of five years. There were several proceedings
inthe H gh Court of Delhi and in other High Courts. It is
not necessary in view of the judgnment of this Court in SLP
(Givil) Nos. 4826 & 7045 of 1987, Ms. Doypack Systens Pvt.
Ltd. v. Union of India and others, dated 12th February, 1988
to set out in extenso all these facts. By the aforesaid
judgrment it was held that the 10, 00,000 shares in Swadeshi
Polytex Limted and 17,18,344 shares in Swadeshi M ning and
Manuf acturing Conmpany Limited held by the Swadeshi Cotton
MIlls vested in the Central Governnent and National Textile
Corporation (hereinafter called 'NTC ), under sections 3 and
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4 of the Act. It was further held that in view of the
anplitude of the |anguage used, the immovable properties,
nanely, the Bungalow No. 1 and the Administrative Block
Cvil Lines, Kanpur had also vested in N.T.C. Directions
were given by this Court in the said judgment to enter the
nane of the NTC in its register of nenbers of the said
Conpanies and to treat the NTC as their sharehol der instead
of other erstwhile sharehol ders.

This petition wunder Article 32 of the Constitution has
been filed by the petitioners who claimto be sharehol ders
of respondent No. 4, Swadeshi Cotton MIIls Conpany Linited
as they have an interest in the business, affairs and
properties of the Swadeshi Cotton MIls Conpany Limted and
Swadeshi M ning and Manufacturing Conpany Limted. It was
contended that the effect of the aforesaid decision was to
take away val uable assets  of respondent No. 4, nanely,
Swadeshi Cotton MIls Limted wi t hout payi ng any
conpensation whatsoever therefore and further it inposed
upon respondent No. 4 liabilities w thout any corresponding
assets available to discharge the liabilities. It was the
contention in-this wit petition that the said acquisition
742
virtually anounted to confiscation of the shares of
respondent No. 5 and respondent No. 6 held by respondent No.
4 and substantially damaged the rights of the sharehol ders
of respondent No. 4. In the prem ses, it was submtted that
they have the 1ocus to chall enger the vires and
constitutional validity of sections 3 and 4 of the said Act
in so far as these seek to divest respondent No. 4 of the
shares in respondent No. 5 and respondent No. 6 and certain
ot her excluded assets. It was subnmitted that so far as the
said Act provided for the vesting of shares held by
respondent No. 4 in respect of respondent Nos. 5.and 6 it
constituted a fraud on |legislative power. It was subnitted
that there was no public purpose in such acquisition. It is
taxation and appropriation and not nationalisation. It was
further urged that it was contrary to the preanble to the
Act because according to the preanble it was to ensure
continuance of the nmanufacture, production and distribution
of different varieties of cloth and yarn which were vital to
the needs of the country. The industrial undertaking of
respondent No. 5 produces sugar. The industrial undertaking
of respondent No. 6 produces synthetic fibre. Therefore,
both these conpanies or undertakings are produci ng nei ther
cloth nor vyarn. Therefore, it was subnmitted that in any
event, the stated public purpose has no nexus wth the
acqui sition of shares of respondent No. 5 and respondent No.
6 and as such, the acquisition of the shares of respondent
Nos. 5 and 6 is without there being any public purpose. It
was subrmitted that if the Act was so read then it was
violative of Article 14 and Article 19(1)(g)  of the
Constitution. It was submtted that the acquisition rmust be
for a public purpose and there nust be sone conpensation
paid for that acquisition. It was submtted that inmplicit in
the concept of acquisition which is akin to the power of
em nent domain is the concept of paynment of conpensation. It
was urged that after the legislative change nmade by the
Constitution (Seventh Anendrment) Act, 1956, the power of the
State as well as of the Union to enact any |aw governing
acqui sition of property nust necessarily be governed by the

provisions of Entry 42 in List IIl of the Seventh Schedul e
to the Constitution. After the anmendnent, there was no
specific Entry in List Il which enpowered the Union or the

States to enact law for paynment of conpensation, so it is
now inplicit in the concept of acquisition and requisition
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of property. It was further urged that under Article 300 A
of the Constitution, no person could be deprived of his
property save by the authority of law It was further
submitted that the law contenplated by this Article was
obviously a law providing for acquisition of property and,
therefore, it was inter-linked with Entry 42 of List Il of
the Seventh Schedule to the Constitution. Al these
contentions, in our opinion, are not tenable because al
these contentions were directly or indirectly dealt with in
743
the aforesaid judgnent. The preanble to the Act provides as
fol | ows:
"An Act to provide for the acquisition and
transfer of <certain textile wundertakings of the
Swadeshi Cotton MIlls Co. Ltd., with a view to
securing the proper management of such
undertakings so as to sub-serve the interests of
the general public by ensuring the continued
manuf acture, production and di stribution of
different varieties of cloth and yarn and thereby
to give effect to the policy of the State towards
securing the principles specified in clauses (b)
and (c) of ‘Article 39 of the Constitution and for
matters connected therewith or incidental thereto.
WHEREAS t he Swadeshi Cotton MIlIs Co. Ltd. has,
through its six textile undertakings, been engaged
in the manufacture and production of different
varieties of cloth and yarn;
AND WHEREAS ' t he nmanagenent of the said textile
undert aki ngs was taken over by the Centra
Governnent under section 18AA of the Industries
(Devel opnment and Regul ation) Act, 1951
AND WHEREAS | arge suns of mnoney have beeninvested
with a view to making the sai d textile
undert aki ngs vi abl e;
AND WHEREAS further investnment of very |arge suns
of noney is necessary for the purpose of 'securing
t he optimum utilisation of t he avai | abl e
facilities for the nmanufacture, production and
distribution of cloth and yarn by the said textile
undert aki ngs of the Conpany;
AND WHEREAS such investnent is also necessary for
securing the continued enploynent of the workmen
enployed in the said textil e undertakings;
AND WHEREAS it is necessary in the public interest
to acquire the said textile undertakings of the
Swadeshi Cotton MIls Conpany Ltd. to ensure that
the interests of the general public are served by
the continuance by the said undertakings of the
Conpany of the nmanufacture, production and
distribution of different varieties of “cloth and
yarn which are vital to the needs of the country;
744
AND WHEREAS such acquisition is for giving effect
to the policy of the State towards securing the
principles specified in clauses (b) and (c) of
Article 39 of the Constitution.

It is not correct that no public purpose was served by
acquisition. The reason for the taking over had been
canvassed and discussed in the aforesaid judgnent. It was
observed in the aforesaid judgnent as foll ows:

"It appears to us that sections 3 and 4 of the Act
evolve a legislative policy and set out the
paraneters within which it has to be inplenented.
We cannot find that there was any specia
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intention to exclude the shares in this case as
seen from the existence of at |east four other
Acqui sition Acts which used identical phraseol ogy
in sections 3 and 4 and in other sections as well.
Ref erence was nmade to the Al um ni um Corporation of
India Limted (Acquisition and Tr ansf er of
Al um ni um Undertaki ngs) Act, 1984, the Anritsar
al Wor ks (Acqui sition and Tr ansfer of
Undert aki ngs) Act, 1982, the Britannia Engi neering
Conpany Linmted (Mhaneh Unit) and the Arthur
But | er and Conpany (Muzaf f ar pore) Limted
(Acquisition and Transfer of Undertakings) Act,
1978 and the Ganesh Flour MIls Conpany Limted
(Acqui sition and " Transfer of Under takings) Act,
1984.

In the present case we are satisfied that the
shares in question were held and utilised for the
benefit of the undertakings for the reasons that
(a) the shares in Swadeshi Polytex Limted were
acquired from the incone of the Kanpur Unit.
Ref erence may be made to page 23 of Conpilation D
11, (b) the shares held in Swadeshi Mning and
Manuf act uring Conpany were acquired in 1955.
Oiginally there were four conmpanies and their
acqui sition “has been explained fully in the

Conpilation D11l with index, (c) the shares held
in SPL were pledged or attached for running the
Kanpur undert aki ngs, for -~ paynment. . of ESI and

Provi dent Fund dues for the workers of the Kanpur
undert aki ng, for wages and paynent of electricity
dues of the Kanpur - undertaking, (d)  the shares
held in SWMMC were pledged for raising nonies and
| oans of Rs.150 |lakhs fromthe ~Punjab Nationa
Bank for running the Kanpur undert aking.

These loans fall in_ category Il of Part | of the
Schedul e which liabilities have been taken over by
the Governnent, (e) the shares held in SPL were
offered for sale by SCMfromtine totine 'and to
utilise the sale proceeds thereof by ploughing
them back into the textile business for reviving
the textil e undertakings acquired under the Act.

It appears to us that the expression "form ng
part of" appearing in section 27 cannot be so read
with section 4(1) as would have the  effect of
restricting or cutting down the scope and anbit of
the wvesting provisions in section 3(1). The
expression "pertaining to" does not nmean "form ng

part of". Even assuming that the  expression
"pertaining to" appearing in the first 1linb of
section 4(1) neans "formng part of", “it would

mean only such assets which have a direct nexus
with the textile mlls as would fall under the
first linb of section 4(1). The shares in question
woul d still wvest in the Central Governnent under
the second linb of section 4(1) of the Act since
the shares were bought out of the incone of the
textile mills and were held by the conpany in
relation to such nmlls. The shares would al so fal
in the second |linb of section 3(1) being right and
title of the conpany in relation to the textile
mills.

On the construction of sections 3 and 4 we
have cone to the conclusion that the shares vest
in the Central Governnent even if we read sections
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3 and 4 in conjunction with sections 7 and 8 of
the Act on the well settled principles which we
have reiterated before. The expression "in
relation to’ has been interpreted to be the words
of wi dest anpl it ude. See Nat i onal Textile
Corporation Ltd. and others v. SitaramMIIls Ltd.
(supra). Section 4 appears to us to be an
expandi ng section. It introduces a deemi ng
provi sion. Deem ng provision is intended to
enlarge the nmeaning of a particular word or to
include matters which otherwise may or may not
fall wthin the min provisions. It is well
settled that the word ’includes’ is an inclusive
definition and expands the nmeaning. See: The
Cor poration of the Gty of  Nagpur v. Its
Enpl oyees, [ 1960] 2 S CR 942 and Vasudev
Ranchandra Shel'at v..Pranlal Jayanand Thakar and
others, [1975] 1 S.C R 534. The words 'all other
rights and interests’ are words of wi dest
anplitude. Section 4 also uses t he wor ds
"owner shi p, possession,
746

power or control of the Conpany in relation to the
sai d undertaki ngs". The words ’'pertaining to are
not restrictive as nentioned herei nbefore."

It was further held that section 8 provides for paynent
of compensation in lunpsum and the transfer and vesting of
what ever is conprissed in section 3. The  conpensation
provided in section 8 is not calculated as a total of the
val ue of various individual ~assets. It~ is ~a |unpsum
conpensation. It was observed in the said judgnment as
fol |l ows:

"Section 8 provi des for paynent of
conpensation is |lunpsum and the transfer and
vesting of whatever is conprised in section 3. As
section 4 expands the scope of section 3, the
conpensation nentioned (in section 8 is /for the
property nmentioned in section 3 read with section
4. The conpensation provided in section 8'is not
calculated as a total of the value of ~various
i ndi vi dual assets in the Act. It is -a |unpsum
conpensation. See in the connection the principles
enunci ated by this Court in Khajam an Wakf Estates
etc. v. State of Midras and another, ~(supra).
There, it was held that even if it ~was assumed
that no conpensation was provided for particul ar
item the acquisition of the "inam is valid. In:
the instant case section 8 provi des for
conpensation to be paid to the undertakings as a
whol e and not separately for each of the interests
of the conpany. Therefore, it cannot be‘said that
no conpensation was provided for the acquisition
of the undertaking as a whole."

Therefore, it is incorrect to state that there was no
conpensation for taking over of the shares and the reasons
for providing no separate conpensation have been expl ai ned
in the aforesaid judgnent as foll ows:

"Section 7 of the Act, in our opinion
neither controls sections 3 and 4 of the Act nor
creates any anbiguity. It was highlighted before
us and in our opinion rightly that this sum of
Rs. 24.32 crores paid by way of conpensation cones
out of the public exchequer. The paid-up shares in
its equity capital can necessarily have a face
val ue only of the ampunts so paid, irrespective of
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what ever may be contended to be the value of the
assets and irrespective of whether any asset or
property in relation to the undertak-

747
ings, was taken into account. After providing for
conpensation of Rs.24.32 crores to be paid to the
Conmi ssioner for paynent to discharge Part |
liabilities, Governnent has to undertake an
additional 15 crores at least for discharging
these liabilities. To leave a conpany, the net
wealth of which is negative at the tine of take-
over of the nmanagenment, with the shares held by it
as investnent in other conpany, in our opinion, is
not only to defeat the principles of Article 39(b)
and (c) of the Constitution but it will permt the
conpany to reap the fruits of its nismanagenent.
That woul'd be an absurd situation. It has to be
borne in mnd that the net wealth of the conpany
at the time of take-over, was negative, hence
sections 3 and 4 can be neaningfully read if al
the assets including the shares are considered to
be taken over by the acquisition. That is the only
irresistible conclusion that follows from the
constructi'on of° the docunents  and the history of
this Act, W have to bear in mnd the Preanble of
the Act which expressly recites that it was to
ensure the principles enunciated in clauses (b)
and (c) of Article 39 of the Constitution. The Act
must be soread that it further  ensures such
nmeani ng and. secures the ownership and control of
the nmaterial resources to the comunity to
subserve the common good to see that the operation
of the econom ¢ system - does not result in
i njustice.

We therefore, reiterate that the shares
vested in the Central Governnent. Accordingly the
shares in question are( vested in NIC and it has
ri ght over the said 34 per cent ~ of the
shar ehol di ngs. "

It was found by the said judgment that the net wealth
of the conpany was negative and therefore, sections 3 and 4
could be neaningfully read if all the assets including the
shares were considered to be taken over by the acquisition
That was the only irresistible conclusion that fol lowed from
the construction of the documents and the history of the
Act. The Act in question was passed to ensure the principles
enunci ated in clauses (b) and (c) of Article 39 of the
Constitution. In that context, it was held that to |eave a
conpany, the net wealth of which was negative at the tinme of
take-over of the managenent wth the shares hold by it as
investnment in other conpany, was not only to defeat the
principles of Article 39(b) and (c) of the Constitution but
it would pernmit the company to reap the fruits of its
m smanagenent .

748

That would be an absurd situation. In this context, in our
opi nion, the contentions now sought to be urged are no
| onger open to the petitioners.

Shri Sorabjee drew our attention to the observations of
this Court in The State of Bihar v. Mharajadhiraja Sir
Kameshwar Si ngh of Darbhanga and others, [1952] S.C. R 889.
He relied on the observations of Mahajan, J., as the |earned
Chi ef Justice then was at page 929 of the report. He said:

"Shorn of all its incidents, the sinple
definition of the power to acquire conpul sorily or
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of the term’enmnent domain is the power of the
sovereign to take property for public use wthout
the owner’s consent. The neaning of the power in
its irreducible terns is, (a) power to take, (b)
wi thout the owner’s consent, (c) for the public
use. The <concept of the public use has been
inextricably related to an appropriate exercise of
the power and is considered essential in any
statenment of its neaning. Paynent of conpensati on,
t hough not an essential i ngredi ent of t he
connotation of the term is an essential elenent
of the valid exercise of such power. Courts have
defined 'eminent. domain’ so as to include this
universal limtation as an essential constituent
of its meaning. Authority is universal in support
of the amplified definition of ’'eminent domain’' as
the power  of the sovereign to take property for
public use w thout the owner’s consent upon naking
j ust” conpensati on.

It'is clear, therefore, that the obligation
for payment of just —conpensation is a necessary
i nci dent of the power of conpul sory acquisition of
property, both wunder the doctrine of the English

Commpbn Law as well as wunder the continenta
doctrine/of ~“em nent domain, subsequently adopted
in America.”

He also drew our attention to  the observations of
Mahaj an, J. at pages 934 and 935 to the effect that the
exi stence of a "public purpose” i's undoubtedly an inplied
condition of the exercise of compul sory power of acquisition
by the State, but the language of Article 31(2) of the
Constitution does not expressly nake it a condition
precedent to acquisition. It assunes - that conpul sory
acqui sition can be for a "public purpose" only, whichis
thus inherent in such acquisition. It
749
was further observed at page 935 of the report that public
purpose is an essential ingredient in the very definition of
the expression "em nent domain" as given by N chers and
ot her constitutional witers, even though obligation to pay
conpensation is not a content of the definition but has been
added to it by judicial interpretation. The exercise of the
power to acquire compul sorily is conditional on the
exi stence of a public purpose and that being so, this
condition is not an express provision of Article 31(2) but
exists aliunde in the content of the power itself and that
in fact is the assunption upon which this clause of the
Article proceeds.

Qur attention was drawn by Shri Sorabjee to the
observations of Chandrasekhara Aiyar, J. at pages 1008 and
1009 of the aforesaid report, where the |earned Judge
observed as foll ows:

"The paynent of conmpensation is an essentia
element of the valid exercise of the power to
take. In the leading case of Attorney-General v.
De Keyser’'s Royal Hotel Ltd., [1920] A C. 508 Lord
Dunedi n spoke of the paynment of conpensation as a
necessary conconitant to the taking of property.
Bowen L.J. said in London and North Wstern Ry.
Co. v. Evans, [1893] 1 Ch. 16 & 18:

The Legislature cannot fairly be supposed to
intend, in the absence of clear words show ng such
intention, that one man's property shall be
confiscated for the benefit of others, or of the
public, without any conpensation being provided
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for him in respect of what is taken conpul sorily
fromhim Parlianment in its omipotence can, of
course, override or disregard this ordinary
principle .. if it sees fit to do so, but it is
not likely that it will be found disregarding it,
wi t hout pl ain expressions of such a purpose.”

The | earned Judge further observed that this principle
is embodied in Article 31(2) of the Constitution. Qur
attention was al so drawn by Shri Sorabjee to t he
observations of Chandrasekhara Aiyar J. at pages 1018 and
1019 of the report.

Rel i ance was al so placed on the observations of this
Court in State of Wst Bengal v. Union of India, [1964] 1
S.CR 371 where Sinha, 'CJ] at pages 433 and 434 of the
report observed as follows:

"I n Kaval appara ~Kottarathil Kochuni v. State of
Madr as,
750

[1960] 3 "S.C. R 887.it was held that cls. (1) and
(2) of ~Article 31 as anended grant a limted
protection against the ~exercise of different
powers. By cl. (2) of Article 31 property is
protected against conmpul sory acqui sition or
requi sition. The clause grants protection in termns
of wi dest anplitude agai nst conpul sory acquisition
or requisition of property, ~and there is nothing
inthe Article which indicates that the property
protected iis to be of individuals or corporations.
Even the ‘expression ’'person’ which is used in cl
(1) is not-used incls. (2) and” (2A), and the
context does not warrant the interpretation that
the protection is not to be available  against
acqui sition of State property. Any ot her
construction would nmean t hat properties of
muni cipalities or other |ocal authorities-which
woul d admittedly fall within the definition of

State in Part |1l either cannot be acquired at al

or if acquired may be taken wthout paynent of
conpensation. Entry 42 in List IlIl and cl. (2) of
Article 31, operate in_~the same field of

| egislation; the forner enunciates the content of
| egi sl ative power, and the latter restraints upon
the exercise of that power. For ascertaining

whet her an i mpugned piece of legislation in
relation to acquisition or requisitionof property
is wthin | egi sl ative conpet ence, the two

provi si ons rmnust be read together. = The t wo
provisions being parts of a single (legislative
pattern relating to the exercise of  the  right
whi ch may for the sake of conveni ence be called of
em nent domain the expression ’'property’ in the
two provisions nust have the sane inport in
defining the extent of the power and delineating
restraints thereon. 1In other words Article 31(2)
i nposes restrictions on the exerci se of
| egi sl ati ve power under Entry 42 of List [II1.
Property vested in the State may not therefore be
acquired under a statute enacted in exercise of
| egi sl ative power under Entry 42 unless the
Statute conplies with the requirenents of the
rel evant clauses of Article 31."

As mentioned hereinbefore these contentions are not
open to the petitioners in the instant case. It was held by
the judgnent of this Court in Ms. Doypack Systems Pvt. Ltd
(supra) that there was a public purpose. The public purpose
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was anal ysed and spelled out fromthe different provisions
of the Act. Secondly, there was conpensation for the
acquisition of the property. Reference nay be nade to the
observations of the said judgnment to the followi ng effect:
751
"Shri Nariman referred us to the Statement of
hj ects and Reasons appended to the Bill and urged
that it was not intended that the shares were
i ncluded in the undertaking. He submitted that the
Statement of (Objects and Reasons showed that the
acqui sition of the undertaking had to be resorted
to since the order of taking over the managenent
of the conpany issued under section 18AA of the
| DR Act could not be continued any further
The preanble to the Act, however, reiterated
that the Act provided for the acquisition and
transfer of textile undertakings and reiterated
only the historical facts that the managenent of
the textile wundertakings had been taken over by
the Central Governnent under section 18AA of the
IDR-Act and further that large suns of noney had
been invested with-a viewto naking the textile
undertakings viable and it was necessary to make
further investnments and also to acquire the said
undertakingsin order to ensure that interests of
general public are served by the continuance of
t he undertakings. The Act was passed to give
effect to ‘the principles specified in clauses (b)
and (c) of Article 39-0of the Constitution. In our
opi nion, this  was indicative of “the fact that
shares were intended to be taken over."
The contention of Shri Narinman that there was no public
purpose for acquiring these shares had been noted in the
judgrment at pages 85 and 86 of the paper book. It read as
foll ows:
"Shri Nariman further submitted that Swadesh
Pol yt ex Limted and Swadeshi M ni'ng and
Manuf acturing Conpany Limited were two  separate
undert aki ngs distinct from the Si'X textile
undert aki ngs bel onging to Swadeshi —Cotton MIlls
Conpany Limted. Acqui sition of these shares
having controlling interests in the said tw
conpani es was never intended and could never be
said to be within the scope of the Act. The
expression "in relation to the six textile
undert aki ngs" appearing in sections 3 and 4 of the
Act, was an expression of limtation, according to
him indicative of the intention of acquiring of
only the textile undertakings and no other. There
existed no public purpose, according to Shr
Nari man, for acquiring these shares. The public
pur poses nmentioned in the Act with

752
reference to Article 39(b) and (c) related to the
acquisition of only the textile undertakings  of
Swadeshi Cotton MIls and not acquisition of the
synthetic fibre wundertakings of Swadeshi Pol ytex
or sugar undertakings of Swadeshi Mning and
Manuf act uri ng Conpany Linmted."

These contentions were dealt wth and repelled as
nmentioned in the passages set out hereibefore. W reiterate
the said reasons. It has further to be borne in mnd that
the shares held in the Swadeshi Polytex Linmted thensel ves
were the subject matter of both pledge and attachnent to
secure loans fromthe U P. State Government of about Rs. 66
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| akhs for paynent of wages to workers of the Kanpur
undertaking and Rs.95 |akhs being electricity dues of the
Kanpur undertaking owing to the UP. State Electricity
Board. From all these, it would appear that the acceptance
of the petitioners’ case, would mean that the State woul d
punp in Rs.15 crores of public noney to rel ease the shares
fromits liabilities and thereafter hand over the shares
free from such liability back to the conpany when the net
worth of the conpany at the time of take over of nanagenent
was negative and in the teeth of the present financia
liabilities built up by the conpany the shares would
inevitably have been sold in discharge of its liabilities
and in any event the shares stood charged wth the very
liabilities which related to the undertaki ngs of the conpany
which were taken over by the Government. Therefore, it is
incorrect to say that there was no public purpose for taking
over these shares. It would be absurd to say that there was
no conpensation paid for the said acquisition. The rel evant
observations in the judgnent dealing with this contention
have been set out  herei nbefore.

Learned Attorney General drew -our attention to the
observations of this Court in Snt. Somavanti and others v.
The State of Punjab and others, [1963] 2 S.C R 774 where at
page 792 of the report, this Court analysed the subm ssions
based on the observations of this Court in State of Bihar v.
Mahar aj adhiraja Sir /Kaneswarsi ngh of Darbhanga (supra) that
the exercise of power to acquire conpul sorily is conditiona
on the existence of '\ public purpose and that being so this
condition is not an express provision of Article 31(2) but
exists aliunde in the —content of the power itself. That,
however, was not the view of the other |earned Judges who
constituted the Bench. According to Mikherjea, J. as the
| earned Chief Justice then was, the condition of the
exi stenc of a public purpose is “inmplied in Article 31(2).
See the observations in Mharajadhiraja Sir Kameswarsingh' s
case at pages 957 and 958. Das, J. as the |earned Chief
Justice then was, was
753
also of the sane view See the observations in the aforesaid
decision at pages 986 and 988. Simlarly, Patanjali Sastri
C.J. had also taken the view that the existence of public
purpose is an express condition of clause (2) of Article 31.
This Court reiterated in Somavanti’'s case (supra) at page
792 of the report that the Constitution perm tted
acqui sition by the State of private property only if it is
required for a public purpose.

Furthermore, we are of the opinion that the law as
declared by this Court in Doypack Systems Pvt. Ltd. 1is
binding on the petitioners and this question is nolonger
res integra in viewof Article 141 of the Constitution. See
the observations of this Court in Ms. Shenoy -and Co.
represented by its partner Bele Srinivasa Rao Street,
Bangal ore and others v. The Commercial Tax O ficer, GCrcle
Il Bangalore and others, [1985] 3 S.C R 659 where this
Court observed that the judgnent of this Court in Hansa
Corporations’ case reported in (1981 1 S.C. R 823 is binding
on all concerned whether they were parties to the judgnent
or not. This Court further observed that to contend that the
conclusion therein applied only to the parties before this
Court was to destroy the efficacy and integrity of the
judgrment and to nmake the mandate to Article 141 illusory.

In that viewof the matter this question is no |onger
open for agitation by the petitioners. It is also no |onger
open to the petitioners to contend that certain points had
not been urged and the effect of the judgment cannot be
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collaterally challenged. See in this connection the
observations of this Court 1in T. Govindaraja Miudaliar etc.

etc.

222 wher e

The State of Tami| Nadu and others, [1973] 3 S.C R
this Court at pages 229 and 230 of the report

observed as fol |l ows:

754

"The argunent of the appellants is that prior to
the decision in Rustom Cavasjee Cooper’s case it
was not possible to challenge Chapter |V-A of the
Act owing to the decision of this Court that Art.
19(1) (f) could not be invoked when a case fel
within Art. 31 and that was the reason why this
Court in all the previous decisions relating to
the validity of Chapter |V-A proceeded on an
exam nati on of ' the argunent whether there was
infringenent of Art. 19(1)(g), and clause (f) of
that Article could not possibly be invoked. W are
unable to hold that ~there is much substance in
this argunent. Bhanji, Minji and other decisions
whi ch foll owed it were based mainly on an
exam nation of the inter-relationship between
Article 19(1)(g) and Article

31(2). There is no question of any acquisition or
requisition in Chapter IV-A of the Act. The
rel evant /decision for the purpose of these cases
was only the one given in Kochuni’s case after
whi ch no doubt was left that the authority of |aw
seeking 'to deprive a -person of his property
ot herwi se " than by way of acqui sition or
requi sition was open to challenge on the ground
t hat it constituted i nfringement of the
fundanental rights guaranteed by Art. 19(1)(f). It
was, therefore, open to those -affected by the
provi sions of Chapter |V-A to have agitated before
this Court the question which is being raised now
based on the guarantee enbodied in Art. 19(1)(f)
whi ch was never done. It is apparently too late in
the day nowto pursue this Iline of argunent, in
this connection we may refer to the observations
of this Court in Mhd. Ayub Khan v. Commi ssioner
of Police Madras & Another, [1965] 2 S. C. R 884
according to which even if certain aspects of a
guestion were not brought to the notice of the
court it woul d decline to enter upon re-
exam nati on of the question since the decision had
been followed in other cases. In Snt. Somavanti &
others v. The State of Punjab and others, [1963] 2
S.C.R 774 a contention was raised that in none of
the decisions the argunent advanced in that case
that a law may be protected froman attack under
Article 31(2) but it would be still -open to
chal | enge under Article 19(1)(f), had been
exam ned or considered. Therefore, the decision of
the Court was invited in the light of  that
argunent. This contention, however, was repelled
by the foll owi ng observations at page 794:

"The binding effect of a decision does not depend
upon whether a particular argunent was consi dered
therein or not, provided that the point wth
reference to which an argunment was subsequently
advanced was actual ly decided."

In view of the preanble to the Act which states and

proclains that the Act was passed to carry out the object of
Article 39(b) and (c) of the Constitution and in view of the
schene of the Act as anal ysed before us and as al so apparent
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fromthe aforesaid judgrment, it is clearly manifest that the
Act in question was passed for a public purpose and for the
acqui sition of shares there was a public purpose. The
acqui sition subserved the object of t he Act . The
conpensation in the manner indicated above and in the nanner
indicated in the
755
af oresai d judgnent for such acquisition have been provided
for. No separate conpensation need be provided in the
circunstances of the case for these shares. The factua
basis for the legal challenge made in this wit petition
was, therefore, incorrect in the facts of this case. It is
apparently too late in the day to contend that there was no
conpensation for the shares or that the acquisition of the
shares anounted to confiscation or there was no public
purpose in the Act. The petition, in our opinion, is wholly
devoi d of any nerit.

For these reasons, this wit petition fails and is
accordingly dism ssed.
S. L. Petition dism ssed.
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