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ACT:

Article 32--"Eye Canp"--Conduct ed- - Several people oper-
ated for cataract--Many becomng totally blind in operated
eyes--Victinms granted nonetary relief paynent on hunanitar-
ian considerations ordered by Court--Necessity for strict
conpliance with guidelines issued by Governnent for conduct
of eye canps--Enphasi sed- Suggestion to the Union to incorpo-
rate sone recomendations noted in the judgnment nade by
Expert Sub--Commttee of the Indian Medical Council in the
Revi sed Gui del i nes.

HEADNOTE:

Lions Club. Pottery Town, Khurja (U.P.) actuated by the
desire to provide relief and facilities of opthalmc surgi-
cal services particularly to the persons residing in’ rura
areas, suffering from eye-troubles, arranged and opened an
"Eye Camp" at Khurja after obtaining necessary -permssion
from the Chief Medical Oficer, Buland Sahar. In this -con-
nection, the Club invited Dr. R M Sahay of the Sahay Hospi-

tal at Jaipur and team of Doctors to do the surgical job
The dub published propaganda literature ~with~ attractive
sl ogans, e.g., 'Get operated and go honme’, "No restriction
on food’. "No bed rest’ and 'No stitches to be renbved’. In

response thereto substantial nunber of patients visited the
Canp.

Dr. Sahay arrived in Khurja on 21.4.1986 and exam ned
about 122 patients. One hundred and eight patients were
operated wupon, 88 of themfor cataracts. Dr. Sahay |eft
Khurja that evening for Mradabad where he was schedule to
conduct another sim|ar Eye Canp.

It is unfortunate that the project which was opened for
the good of the suffering people, proved a disastrous nedi-
cal m s-adventure, as the operated eyes of the patients were
irreversibly danaged, owi ng to a post-operative infection of
the intra Ccular Cavities of the operated eyes. and the eyes
were conpl etely damaged. Siml|ar m shap happened at Morada-
bad also though on a |lesser scale, the nunber of affected
persons being 15 only. To renpbve the infection that caused
this damage. Doctors gave the necessary treatnent but to no
avail .
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In order to find out the causes of this mshap, i.e.
the source of infection. the Government appointed Inquiry
Conmittee. reports whereof were placed before the Court for
favour of perusal.

Two social activists, Shri AS. Mttal and Shri Onm
Prakash Tapas have filed these Wit Petition in the form of
a Public Interest Litigation.

The Petitioners have made serious allegations about the
very bona fides behind the sponsoring of ill-fated 'eye-
canp’ and have alleged nonetary gains on the part of the
sponsors but the Court did not find any material to substan-
tiate the said allegation. The petitioners prayed that (i)
the victinse of this nedical mshap be given expert rehabili -
tatory treatnent and appropriate conpensation, (ii) that the
CGovernment do conduct-a thorough investigation as to the
condi tions which rendered a nedi cal nisadventure of such a
scale possible and evolve proper guidelines which wll
prevent recurrence of such tragedies and. (iii) that appro-
priate |l egal actionbe instituted against Dr. Sahay and his
team and ‘other CGovernnent of ficial s concerned

Pursuant to the reports of the Inquiries conducted into
the causes of mishap. penal” action had been initiated
agai nst Dr. Sahay & others.

The Court considered the foll owi ng aspects of these proceed-
i ngs;

(a) Whether the Quidelines prescribing norns and condi -
tions for the conduct of "Eye Canps" are sufflciently com
prehensive to ensure the protection of the patients who are
generally drawn fromthe poor and less affluent section of
the society or whether any further guidelines are required
to be evol ved.

(b) What relief, nonetary or otherwise should be afford-
ed to those who have suffered?

Di sposing of the Wit Petition, this Court,

HELD: Mdern techniques in  opthalmc surgery render
cataract a mnor operation. A cataract affected eye when
properly operated |Is expected to becone nornal. The opera-
tion Is meant to renove an obstruction to vision and resto-
ration of normal eyesight, This Inplies that the eyes of
patients sel ected for operation has the potential for resto-
ration of sight. In the Instant case, they have becone
totally blind In the operated eyes, [247H; 248A- B]

243

A mstake by a nmedical practitioner which no reasonably
conpetent and careful practitioner would have comitted is a
negl i gent one. [250D

One of the questions that might arise in the appropriate
forumis whether the Doctors judged by the circunstances in
which they were working nade a mistake and if so whether
such a m stake was negligent. [250D E]

Law recogni ses the dangers which are inherent in surgi-
cal operation. Mstakes will occur on occasions despite the
exerci se of reasonable skill and care. [250G
Jackson and Powel I on Professional Negligence, 1982 Edn

The necessity of the highest standards of aseptic ster-
ile conditions at places where opthalmc surgery-or any
surgery--is conducted cannot be over-enphasised. It is not
nerely on the formulation. of the theoretical standards but
really on the professional comitnents with which the pre-
scriptions are inplemented that the ultimate result rests.
[ 254B- C]

The factual foundations requisite for establishing the
proxi mate causal connection for the injury has yet to be
est abl i shed conclusively. On humanitarian consideration, the
victinms should be afforded sone nonetary relief by the State
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Government. In addition to the sumof Rs.5,6000 already paid
by way of interimrelief, the State Governnent shall pay a
further sumof Rs. 12,500 to each of the victins. The vic-
tims entitled to receive the additional payment shall be the
same as those who had the benefit of the interimrelief of
Rs. 5, 000. [255D F]

That the Revised Guidelines dated 9.2.1988 wth the
suggested nodifications can be held to be satisfactory.
[ 254F]

The Court abstai ned from pronouncing on the question of
cul pable rashness or negligence on the part of the Doctors
or others agai nst whom separate action is either pending or
contenpl ated. [246(G

Dr. Laxman Bal akrishna Joshi v. Trinbak Bapu Godbols,
AIR 1969 S.C. 128, Para 11 and Street on Torts, [1983] (7th
Edn.), referred to

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition (Civil) No. 1247 of
1986.

244

(Under Article 32 of the Constitution of India).

Ranji Thomas and T. Sridharan for the Petitioners.

B.P. Beri, B.R Agarwala, Mss Sushnma Manchanda, M ss A
Subhashini, B.D. Sharma, R S. Yadav, Yogeshwar Prasad, Ms.
S. Dikshit, H K Puri and P. Pareneshwaran for the Respond-
ents.

The following Order of the Court was delivered:
ORDER

The facts of this case are indeed, distressing. The
Lions Club, Pottery Town at Khurja in Utar Pradesh arranged
and conducted, as part of its social service programe, an
"Eye-Canp" intended to extend facilities of expert Ophthal -
m c surgical services to the residents of the town. The Cub
invited Dr. R M Sahay of the Sahay Hospital, Jaipur and his
team of doctors to offer the surgical services. The Canp was
arranged in ' Aggarwal Dharanshal a’' at Novelty Road, Khurja.
Dr. R M Sahay and his teamof doctors and para-nedica
staff, who arrived in Khurja on 21st April, 1986, exam ned
about 122 patients. One hundred and eight patients were
operated wupon, 88 of themfor Cataract which, wth the
nodern advances in Ophthalmc Surgery, is considered a
relatively mnor and | owrisk surgery. Dr. Sahay |eft Khurja
that evening for Mradabad where he was scheduled to conduct
simlar operations at another "Eye-Canp."

But the whol e programme at Khurja, however |audable the
intentions with which it mght have been | aunched, proved a
di sastrous mnedi cal mi sadventure for the patients. The / oper-
ated-eyes of the patients were irreversibly danaged, @ ow ng
to a post-operative infection of the Intra Ccular Cavities
of the operated eyes. The doctors present at the Canp . got in
touch with Dr. Sahay at Mradabad and adm nistered anti-
biotic nedication, both oral and local, for the infection
Dr. Sahay returned on the 24th April and undertook hinself
sonme aneliorative treatnment. But the operated eyes had been
damaged conpletely. Sinmilar mshap, but on |esser scale
affecting some 15 patients, repeated itself at Moradabad.
Sone of the victinms were later sent to and treated at Dr.
Sahay’s Hospital at Jaipur. But their condition did not
i mprove

It is now undisputed that this terrible medical m shap
was due to common contami nating source. The suggestion in
the Report of the
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enquiries that ensued is that, in all ©probability, the
source of the infection, referred to as E coli infection of

the intra ocular cavity, was the "nornal saline" used on the
eyes at the tine of surgery. Dr. Sahay who had hinself
brought all nedicines and surgical instrunments for use at
the Canp clains to have purchased the Saline froma certain
M's. Mehtaad Conpany, Jaipur on 22.3.1986 under |nvoice No.
1533.

2. The matter was brought before this Court in the form
of a Public Interest Litigation under Article 32 by two
social activists, Shri A'S. Mttal and Shri On Prakash
Tapas, acting on behalf of an organisation called ’Union for
Wel fare and Human Rights’. Oiginally, the four respondents
were the State of U P., Dr. RM Sahay, the Chief Medical
Oficer, Buland Sahar District (U P.) and the Lions Cub of
Pottery Town, Khurja. However, this Court by its order dated
26.9.1986 directed the Indian Medical Council and the Union
of India to be inpleaded as parties to the proceedings. Al
the respondents have filed their respective counter-affida-
vits.

In the Wit Petition, the petitioners have nmade serious
al | egati ons about the very bona fides of, and the intention
behi nd, the sponsoring of the ill-fated ’eye-canp’ and have
all eged that notives of nonetary gains by way of State and
International subsidies. But no material is placed before
the Court to substantiate this allegation. The prayers in
the wit petition are that: the victins of this nedica
m shap be given expert rehabilitatory treatnent and appro-
priate conpensation; that CGovernment do conduct a thorough
i nvestigation as to the conditions which rendered a nedica
m sadventure of such a scale possible  and “evolve proper
gui de-lines which will prevent recurrence of such tragedi es;
and that appropriate legal action be instituted against Dr.
R M Sahay and his team and also against officers of the
Gover nment who, according to allegations, commtted / serious
breaches of duty in sanctioning permssion for the conduct
of the ’'eye-canp’ without ensuring a strict conpliance wth
the conditions prescribed in the Guidelines prescribed by
the Governnent in that behalf and in not effectively dis-
charging the duties enjoined upon them to over-see the
satisfactory and safe functioning of the canp.

3. At the directions of the Governnent of Utar Pradesh,
the Deputy Director (Eye Treatnment). conducted an inquiry
into the happenings and his report and. recommendations
submitted to the Government are produced in the proceedings.
Simlarly, the inquiry report dated 8.6.1986 conducted by
Shri Shatrughan Singh, Sub-Divisional Mgistrate, Khurja as
to the incident, are also before the Court. W
246
have perused these reports and the counter-affidavits and
heard | earned counsel

4. So far as the grievance in the Wit Petition of
prosecutorial inaction on the part of the Governnment and the
need to direct Governnent to initiate appropriate action
agai nst those responsible for the tragedy is concerned, it
was submitted before us that persuant to the results of the
inquiries conducted by the Deputy Director (Eye Treatnent)
and the Sub-Divisional Mgistrate, appropriate follow up
action is contenplated by the Governnent against persons
concerned and that, indeed, a crininal case has been regis-
tered against Dr. R M Sahay under Section 338 of the I|Indian
Penal Code.

It was, however, subnmitted on behalf of Dr. R M Sahay,
Respondent No. 2, that we should abstain from saying any-
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thing which mght tend to pre-judge nerits of the prosecu-

tion. In his counteraffadivit, Dr. Sahay says:
"The police has registered a case u/s 338 of
the Indian Penal Code, against the Answering
Respondent, and he has been admitted to bail
Any process by which the answering respondent
woul d be conpelled to disclose, in advance,
his defence at the crimnal trial by replying
to specific allegations in the Wit Petition
would be violative of Art. 20(3) of the Con-
stitution of India, in so far as it concerns
the Answering Respondent."”

Referring to the |limted scope of the present proceed-

i ngs, Dr. Sahay expresses the confidence

R that in view of the noble objective

of this kind litigation, it will not in any
manner be  prejudicial to the answering re-
spondent. "

We' think we should accept the subm ssion of the doctor
and should abstain from pronouncing on the question of
cul pabl e —rashness or negligence on the part of the doctors
or others agai nst whom separate action is either pending or
cont enpl at ed.

5. But there are some assunptions ~and Statements in
counteraffidavit of Dr. Sahay that cannot be allowed to pass
wi thout coment. It i's undisputed that out of those operated
at Khurja, at |east 84 persons suffered pernmanent danmage of
the operated eyes. It is said

247
that about 15 simlar cases occurred at the Noradabad 'Eye-
Canp’. Indeed, in the course of his counter-affidavit, Dr.

Sahay admitted the wunfortunate event which™ he called a
"M shap":
"The medi cal mishap at the Khurja Canp is the
only one he has encountered in his entire
ext ensi ve experience.”
"Despite all possible care M SHAPS cannot
al ways be avoi ded in hunan errors because the
error of onelink inthe entire  chain my
sonetine result in a total failure."

But the doctor’s description of what
happened to the victins is sonmewhat of an
over-sinplification. As to the. devastation
the al nost universal post-operative -infection
left behind inits trial, the doctor says:

"I't is wunfortunate that despite every care
taken by the Answering Respondent and hi s
associ ates and assistants a |arge nunber of
patients could not regain their vision in the
Khurja Camp."

"I't is extrenely unfortunate that  sonme 84
patients’ vision could not be restored despite
every care bestowed by the answering respond-
ent and his associ ates and assistants.”

"The nunber of patients operated upon at
Mor adabad Canp for cataract were about 380 and
the vision of about 10 of themcould not be
restored. A small percentage of failures is
consi dered normal ..... "

(Enphasi s suppl i ed)

W are afraid, the doctor may not be justified in this
description of the |large-scale and calamtous effects the
operation had on the hapless victins. It is, perhaps, a
euphemi sm to «call the incident as one where "some 84 pa-
tients’ wvision could not be restored.” These are not nmere
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cases of eye-sight of the patients not having been restored
in the sense that the surgical operations conducted on them
did not yield the desired result; or that no positive bene-
fit was derived by themfromthe surgery. But the picture is
entirely different. It is not nerely that the unfortunate
patients did not derive any benefit fromthe surgery but
were greatly worse-of than they were before the surgery,
owing to the post-operative intra ocular infection that
danaged the operated eyes beyond redenption. Even according
to Dr. Sahay the nodern techni-

248

gues in opthal mc surgery render cataract a mnor operation

A cataract affected eye when properly operated is expected
to becone normal. The operation is nmeant to renobve an ob-
struction to vision and restoration of normal eye sight.
This inmplies that the eyes of patients selected for opera-
tion had the potential for restoration of sight. 1In the
present cases, they have become totally blind in the operat-
ed eyes.

Apart' altogether fromthe causal-connection between the
wi despread i nfecti on and nedi cati on or surgical procedures,
as the case nmay be, applied or enployed, it is really undis-
puted that such a general- and w despread post-operative
infection did occur. Referring to the nmedi cal managenent of
the energing crisis, Dr. Sahay hinmsel f says:

“I't  may be nentioned that on the norning of
22nd. April, 1986, Dr. R Sekhri opened the
bandage and suspected intra ocular infection
and therefore comrenced antibiotic treatnent
both local and oral. On the 22nd April, Dr.
Sekhri reached Myrradabad for consultations.
The Answering Respondent  approved . of t he
antibiotic medicines and sent Dr. M '\ Punj abi
with additional supplies~ of nedicines of
Khurja. On 23.4.1986 both Dr. Sekhri and Dr.
M  Punj abi gave anterior chanber wash and
antibiotic nedicines. At about mdnight the
answering respondent rushed by road to Khurja
wi thout any consideration for hi's persona
confort and comenced attendi ng the patients.
He washed anterior chanbers performed vitrec-
tonmy (renoving the infected part) and adnminis-
tered pain relieving nedicines. The petition-
ers have inexactly described the doings  as
operation, sedation and renpval of Cornea. Al
this was done in the sane roomin which the
earlier operations were perforned."”

6. One of the points brought out in the petition is that
the propaganda literature published by the Lions Cub in
relation to the canp was that allurenments, prohibited by
nmedi cal ethics, were held out to the patients with  attrac-

tive slogans such as 'Get Operated and go honme’, 'No re-
striction of food, "No bed rest’, and 'No stitches to be
renoved’ etc., etc. It was alleged that the guidelines

required a mniml institutional post operative care for few
days under constant conpetent nedi cal supervision and that
in the present case the patients were allowed to go back
i medi ately after the operations. Dr. Sahay's affidavit, in
a way, does not deny this kind of propaganda or | ack of
249
institutional post-operation care. Indeed, sone justifica-
tion is pleaded. Dr. Sahay says in his counter-affidavit:
“I't is true that in the nodern technique a
cat ar act operation by Crye-Mcro Sur gery
System does not require 10 days inmmbility or
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liquid diet and the Iike, because the nodern
sutures securely seal the operation incision
and meke it water tight. The sutures are
sel dom renoved--and the patient is, in norma

cases fit enough to nove about wthin few
hours of the operation. The Khurja Canmp opera-
tions were conducted between the hours of
about 11 AM to 6 PP.M wth half an hour’s
break. The 9 operation tables for three sur-
geons gave anple roomand tine for pre-opera-
tion steps and post-operative procedures."”

How far the lack of intensive post operative institu-
tional care contributed to the infection or the aggravation
of its effects is a matter which cannot be decided in these
proceedi ngs. These are technical natters for professiona
medi cal assessnents.  But the guidelines prescribed by Gov-
ernnent do not prinma-facie, seemto encourage such conpla-
cence in regard to the inperatives of post operative care.

7. The problens of the Ophthalmc Health Status of the
I ndian citizen are of a dinension causing an under-standabl e
concern. ~The ~very |arge nunber of cases of inpairnment of
visual acuity in the country needs the purposeful involve-
ment of voluntary social organisations so as to provide an
augnent ed, broad-based, ~participatory nedi-care for the
general inprovenent of the tone of ophthalmc health in the
country. Governnent of India, evolved a conprehensive policy
and programe for control of blindness, which, anmpngst other
thi ngs, envisaged a programe for the pronotion of eye-care
through ' eye-canps’ organi sed by social and voluntary organ-
isations and to provide financial assistance to them

Qur attention was drawn to the circular  No. T.
12011/ 4/ 82/ OPTH dated 13.10.1982 issued by the Mnistry of
Health and Fanily Wl fare to all the States and Union Terri-
tories, laying down certain norns and guidelines for the
conduct of such ’eye-canps’. A copy of that «circular is
annexure 'R-1' to the counter-affidavit dated 10.1.1987
filed on behalf of the State of U P. Pursuant thereto, on
18.4.1984 State Governnent issued appropriate directions to
its officers and authorities for strict conpliance with the
gui delines issued by the Central CGovernment. It is on the
basi s of these guidelines that perm s-

250

sion was accorded to the Lions Club to conduct the eye-canp.

The permission granted by Chief Medical Oficer, Buland

Shahar on 21.4. 1986 says:
"The Li ons d ub, Pottery Town,
Institute/organisation is permtted to hold
free eye canps applied with the specific
condition that the canps will be organised in
rural areas and supervised by Senior Ophthal -
m c Surgeon & the operation will be “perfornmed
by the qualified Ophtalmc surgeon and staff
and that conpetent opht hal mi ¢ Surgeon(s)
would remmin at the canmp site throughout the
duration of the canp till the last patient _is
di scharged. "

8. Though the events ,at the eye-canp raise severa
questions of interest on the law as to professional-negli-
gence, we do not want to be understood as intending to
record any findings on the conduct of Dr. R M Sahay and his
teamor the officers of U P. Government who granted perm s-
sion for the eye canp and who, allegedly, did not discharge
their duties inplicit in the guidelines issued by Govern-
ment. A m stake by a medical practitioner which no reasona-
bly competent and a careful practitioner would have commt-
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ted is a negligent one. One of the questions that m ght
arise in the appropriate forumis whether the doctors,
judged by the circunstances in which they were working, made
a mistake and if so whether such a nistake was negligent.

A vast amount of legal literature concerns the concept
of ’'reasonable man’ in the Law of Torts. To some, like Sir
Allen Herbert, he is "never a woman"; to sone others 'an
odi ous and insufferable creature who never nakes a m st ake’
and according to Lord Radcliff the parties would becone
di senbodi ed spirits in whose place arises the idea of a
reasonabl e man as the "ant hroponor phi c conception of jus-
tice."

9. But the | aw recognises the dangers which are inherent
in surgical operations. Mstakes will occur on occasions
despite the exercise of reasonable skill and care. Jackson
and Powel | on ' Professional Negligence, (1982 Edn.) say:

" In White v. Board of Governors of
Westm ni'ster Hospital, a surgeon accidentally
cut the retina during an operation on the
plaintiff’s right eye. As a result the eye
becane usel ess and had to be renmpved. Thonpson
J acquitted the surgeon of any negligence. He
was wor ki ng

251

within a very fewmnmllineters and exercised
due skill, care and judgnment . ..... "

(Page 232)

But, in a case where the plaintiff developed neningitis
as a result of sone infection in the apparatus used in the
operation it was held that there nust have been sone negli-
gence by the hospital staff for which the hospital authority
was responsible. (ibid para 6.53) But where the operation is
a race against tine, the Court will make greater allowance
for mstake on the part of the surgeon or his assistants,
taking into account the 'Ri sk-benefit” test. In Dr. Laxman
Bal akri shna Joshi v. Trinback Bapu Godbola, A l.R 1969 S.C.
128, Para 11, this Court held:

.Im

"The duties which a doctor owes to his patient are clear. A
person who holds hinself out ready to give nmedical  advice
and treatnment inpliedly undertakes that he is possessed of
skill and know edge for the purpose. Such —a person when
consulted by a patient owes himcertain duties, viz., a duty
of care in deciding whether to undertake the case, a duty of
care in deciding what treatnent to give or a duty of care in
the adnministration of that treatnment. A breach of ~any of
those duties gives a right of action for negligence to the
patient. The practitioner nust bring to his taskia reasona-
ble degree of skill and know edge and nust exercise a /rea-
sonabl e degree of care. Neither the very highest nor a very
| ow degree of care and conpetence judged in the light of the
particul ar circunmstances of each case is what the law re-
quires: The doctor no doubt has a discretion in choosing
treatment which he proposes to give to the patient and  such
discretion is relatively anpler in case of enmergency ......

Street on Torts (1983) (7th edn.) suggests that doctrine
of Res Ipso Loquitur is attracted:

R wher e an unexpl ai ned acci dent occurs
froma thing under the control of the defend-
ant, and nedical or other experts evidence
shows that such accidents would not happen if
proper care were wused, there is at |east
evi dence of negligence for a jury."

(P. 126)
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Charl sworth & Percy on 'Negligence refer to a case where a
252

woman was placed in the same ward with anot her suspected of,
and later found to be suffering from puerperal fever and as
a result she got puerperal fever herself. The doctor was
hel d negligent in not isolating her when the other case was
suspected and in not taking steps to prevent her from being
i nfected.

(See P. 546).

The explanation of the doctors appears to be that the
i nfection occurred despite all precaution. Though it is not
said so in so many words, the drift of the explanation is
that the saline, used toirrigate the eyes during surgery to
maintain turgidity of the operational surface, which was
purchased froma reputed manufacturer m ght be the source of
the contamination. If that be so, the question of the Ii-
ability of the manufacturer for what is called "product-
liability" and the further question whether in such cases of
nmass-use,  a pre-test for safety and purity of the article
was necessary and whether failure to do so would be action-
able. These -questions are necessarily to be answered on
evidence. |In these proceedings neither do we have ful
evi dence nor does the scope of the proceedings permt such
findings to be recorded concl usively.

10. The aspects to which the present proceed-
i ngs are confined are:

(a) | Whether the Guidelines prescribing norns
and conditions for the conduct of 'eye-canps’
are sufficiently conprehensive to ensure the
protection of the patients who are generally
drawmm fromthe poorer and less affluent sec-
tion of society or whether any further guide-
lines would require to be evol ved?

(b) What relief, nonitary or otherw se, shoul d
be afforded to those who have suffered?

Re: Point (a):

11. After the institution of ‘these proceedings' Centra
CGovernment, in the wake of reports of mishaps in /' Eye-
Canps’, constituted a Conmittee under the Chairmanship of
the Union Health Mnister with six State Health Mnisters
and four experts as nmenbers to re-exani ne and update the
exi sting guidelines or evolve fresh ones. As a result of the
del i berations of the said Commttee and pursuant to its
recomendati ons, the guidelines for conduct of eye-canps
earlier issued have been updated and revised. A copy of the
Revi sed CGuidelines issued on
253
9.2. 1988 by the Mnistry of Health & Famly Wl fare  vide
their No. T. 12019/41/86 OPTH (Pt I1) dated 9.2.. 1988, is
filed before the Court. W have perused these guidelines
which are sent to all the States for inplenentation

The Indian Medical Council, after its inpleadnment in
these proceedings al so constituted a sub-comrittee with Dr.
P. Shiva Reddy and ot her nmenmbers. The Committee deliberated
on the issue and its recomendations in regard to the norms
for the conduct and nmanagenent of eye-canps have been filed
before this Court. W place record our appreciation of the
assi stance rendered by the Council

12. W have exanmi ned the revised guidelines issued on
9.2. 1988 by the Union Governnent and the reconmendati on of

the subcomm ttee of the Indian Medical Council. The two sets
of norns though evol ved i ndependently, substantially cover
all the inportant areas. We think that the Revised norns

i ssued by the Union Government on 9.2.1988 arrived at after
a careful study of all aspects of the problem are quite
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conprehensive. However, we venture to suggest that sone
points nade in the Report and Recommendati on of the expert
sub-conmittee of the Indian Medical Council may be consid-
ered by the Union Governnent for incorporation in their
Revi sed Cuidelines dated 9.2.1988. The prescriptions re-
ferred to by the said sub-conmttee of the |Indian Medica
Council at pages 4,5 and 10 respectively, of the report are
t hese:

"Staff: The operations in the canp should only

be perforned by qualified, experienced Oph-

thal mc Surgeons registered wth Medi ca

Council of India or any State Medical Council

The canp 'should not be used as a training

ground for post-graduate students, and opera-

tive work should not be entrusted to post-

graduate students."

"There should be a pathologist to exam ne

Urine, blood,

sugar-etc.

It “is preferable to have a Dentist to check

the teeth for sepsis and a Physician for

general nmedi cal check-up."

"M di cati on:

(a) Al nedicines to be used should be of

standard quality duly verified by the doctor

i n-charge of the canp."
254
These aspects are generally covered in the  Government’s
Revi sed Cuidelines dated 9.2.1988. But, for the sake of
speci al enphasi s keeping their inportance inviewthe above
aspects stressed in the Report of the Sub-committee of the
I ndian Medical Council nay be considered for~ incorporation
in the Revised Guidelines of 9th February, 1988. W " direct
accordi ngly.

'13. The necessity of maintenance of the highest stand-
ards of a septic and sterile conditions at places where
Ophthal mic  surgery--or any surgery--is conducted cannot be
over-enphasised. It is not nmerely on the fornulation of the
theoretical standards but really on the professional comnmt-
ment with which the prescriptions are-inplenented that the
ultimate result rests. CGovernment, States and Union, incur
enornous expenditure of public noney on health care, But,
the standards of cleanliness and hygiene in public hospitals
unfortunately, |eave greatly to be desired. The naintenance
of steriles, aseptic conditions in hospitals to prevent
cross-infections should be ordinary, routine and - mnina
incidents of maintenance of hospitals. Purity of ‘the drugs
and medicines intended for man-use woul d have to be ensued
by prior tests and inspection. But, owing to a general air
of cynical irreverence towards val ues that has, unfortunate-
ly, developed and to the nood of conplacence with.the con-
tinuing deterioration of standards, the very concept of
standards and the inperatives of their observance tend to be
inmpaired. This is a disturbing feature. The renedy lies in a
ruthl ess adherence to the virtue of nmethod and laying down
practical procedures in the mnutes of detail and by exact-
ing-not merely expecting--strict adherence to these proce-
dures.

14. On point (a), we think that the Revised guidelines
dated 9.2.1988, wth the suggested nodifications, can be
held to be satisfactory.

15. Re: Point (b):

Pursuant to earlier orders of this Court, each of the
victimse had been paid a sumof Rs.5,000.00 by the State
CGovernment by way of interimrelief. Shri Ranji Thonas,
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| earned Counsel for the petitioners, submtted that this was
a wholly avoidable mshap and is entirely the result of the
conposite negligence on the part of the surgical team and
the authorities of the U P. Government, who failed to ensure
obedi ence to the norns. Learned counsel also sought to rest
the right of the victinms for damages on the footing that the
persons who organi sed the 'eye-canp’ were acting pursuant to
and under the
255
authority of Government and that on the doctrine of the
State action the activity must be reckoned as that of the
State itself which nmust, accordingly be held vicariously
liable. In regard to the quantum of relief, |earned counse
submitted that the unfortunate victins had suffered irre-
versi bl e danmage of the eyes which has rendered them wholly
i ncapacit at ed.

16. W are afraid in'the circunstances of this case, the

factual~ foundations laid before the Court and the Ilimted
scope of ' the proceedings no appeal could be made to the
doctrine " of State action. Shri Yogeshwar Prasad, |earned

Seni or Counsel” appearing for the State of Utar Pradesh,
submitted that the State woul d approach the matter not with
the spirit of alitigant in any adversy action but would
| ook upon the proceedings as a participatory exploration for
relief to the victins. He further submitted that the State
would indeed, be wlling to render help to the victins
within the constraints of its resources.

I ndeed, the factual foundations requisite for establish-
ing the proximte causal --connection for the injury has yet
to be established conclusively. These matters would have to
be gone into in the crimnal and other proceedi ngs that nmay
be pending or in the contenplation of the Governnent.

However, we think that on humanitarian consideration
the wvictims should be afforded sone nonitary relief by the
State Government. W direct that in addition to the sum of
Rs. 5,000, already paid by way of interimrelief, the State
Government shall pay a further sumof Rs. 12,500 to 'each to
the victins. The victims entitled to receive the additiona
paynment shall be the same as those who had the ~benefit of
the interimrelief of Rs.5,000. The anount shall be deposit-
ed, as was done in the matter of distribution of interim
relief, wth the District Judge who shall arrange to dis-
tribute the same in accordance with the procedure adopted at
the time of adm nistration of the interimrelief. The depos-
it shall be nade within two nmonths fromtoday and the Dis-
trict Judge shall ensure distribution within the next two
nont hs.

17. W further direct that, additionally, if any of  the
Victins are, otherwise, eligible for any benefit of pension
under any of the existing schemes nowin force in the State,
their cases shall be considered for such benefit. The Lega
Aid and Advice Board of U P. State shall take-up this ' issue
and process the clainms of the victinms for such other bene-
fits under any of the existing Governnent schemes providing
for aid to the aged, the disabled, and the destitute, sub-
ject to the condi-
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tion that the victins otherw se satisfy the conditions of
those schenmes.

18. W& place on record the services rendered by the
petitioners in espousing the cause of these unfortunate
victine and prosecuting it with diligence. W direct the
State of U P. to pay their costs which is quantified at
Rs.5,000. The Wit Petition is disposed of accordingly.

Y. L. Petition disposed
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