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The two appellants are in jail being accused of having
conmitted offences, inter alia under Sections 3 and 5 of the
Terrorists and Disruptive Activities (Prevention) Act, 1987
(for short 'the TADA'). Their prayer is to release them on
bail, which has been denied by the Designated Court. In
support of this plea, a large nunber of points were'raised
before us in course of argunents. It is not necessary to go
into all these questions as, according to us, -the appeal
deserves to be allowed on the sole ground of wong
i nvocation of TADA in the case of the appellants.

2. To bring honme the above, we nmay note the prosecution case
in short, which is that:

. on March 15, 1995 one Jayantil al

Mohanl al Vadodaria who is a son of el der

br ot her Mohanl al Kal abhai of the

conpl ai nant, was nur der ed by sone

assailants near Ashapura Dam at the

di stance of 3 KM from Gondal town. So

on receiving this information, t he

conpl ai nant went to the scene of offence

where a dead body of his nephew

Jayantilal was |ying. One Vespa-scooter

of the deceased was also lying there. It

was found that there were injury marks

by fire on the body of the deceased.

There was a certridge of red colour

whi ch was used, was |ying near the body.

It was further stated in the conplaint

that deceased Jayantilal was travelling

on his scooter for going to his vad

fromhis house at 4.00 p.m as usual and

he was passing throught the way of
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Ashapura Dam His vadi is situated on
the road of Kotda Sangani Vill age".
3 It has been alleged that deceased Jayantilal, aged 32

years, was a resident of Gondal and was a | eadi ng menber of
the Patel community. Previously, he was a nenber of the
CGondal Nagar Palika and also Director of Gondal Nagrik
Sahakari Bank. The post-nortem revealed that the deceased
had received gun-shot injuries and also injuries caused by
knives. The nurderers had cone in a white Anbassador Car No.
G G375 and had fired tw ce at the deceased and had caused
injuries by sharp weapons. After killing the deceased, the
mur derers absconded. The car was ultimately recovered froma
pl ace within Jankandorna Police Station, and all the four
accused were arrested there on 16.3.1995 at 2115 hours.
4. The further allegation is that the four persons, after
comm tting the nurder, went to Anirudhsinh Karansi nh Jadej a,
Sarpanch of village Mota Unvada and a resident of that
village and sought refuge. Anirudhsinh was in his field at
that time (5.30 P.M) and D gubha Jadeja was present there.
Ani rudhsi'nh-declined to provide shelter but agreed to keep
the weapons. One country-made gun with <cartridges and two
kni ves were packed in a kundle and Vi shubha and Di gubha had
conceal ed the bundle by digging a pit on the ground of a
small room in the field belonging to " Anirudhsinh. After
hiding the weapons, Vishubha along wth other alleged
nurderers left the field and went away by the white
Anbassador car in which they had cone. Police arrested and
started crimnal proceedings not -only against the alleged
nmurderers but al so agai nst Ani rudhsinh Jadeja and Digubha
Jadej a, the appellants herein
5. Anirudhsinh (appellant No.1) was produced  before the
Executive Magistrate, Gondal, on 18.3.1995 onthe allegation
that one country nmade gun and cartri dges were recovered from
his field and a case was registered against him' under
Section 25(1)(b) of the Arns Act bearing Crinme Registration
No. 28/ 95. The al |l egati on agai nst Di gubha; appellant was t hat
he had abetted in secreting the weapon. They were arrested
and produced before the Executive Magistrate who granted
five days” remand. On a prayer -made on behalf of the
appel l ants on 23.3.1995, the Executive Magistrate directed
the police authorities not to ill-treat the appellants. On
24t h March, 1995 the Executive Magistrate sent all the
accused persons, including the appellants, to hospital where
they were kept till 27th March, 1995. Thereafter, an order
was passed on 27th March, 1995 by which all the accused were
remanded to judicial custody. On behalf of the State, the
order of the Magistrate refusing police remand was
chal | enged before the Sessions Judge. On 28th March, 1995
the appellants had nade an application for bail, which was
rejected by the Designated Court on 18th April, 1995. Hence
this appeal to this Court by special |eave.
6. The first point to be decided is about the legality of
i nvocation of TADA. Its Section 20-A | ays down: -

"Congni zance of offence.

20A. (1) Notwithstanding anything

contained in the Code, no infornation

about the commi ssion of an offence under

this Act shall be recorded by the police

wi t hout the prior approval of the

Di strict Superintendent of Police.

(2) No court shall take cognizance

of any offence under this Act without

the previous sanction of the Inspector-

CGeneral of Police, or as the case my

be, the Conmi ssioner of Police".
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7. Ther ef or g, condition precedent for recording an
i nformation about the conm ssion of an of fence under TADA is
the approval of the District Superintendent of Police and
cogni zance of any offence under TADA cannot be taken by any
court ‘without the previous sanction of the Inspector-
General of Police, or, as the case may be, the Comm ssi oner
of Police’. The provision of the statute is clear that the
District Superintendent of Police under sub- section(l) can
grant approval /sanction for recording of any information
about commission of an offence under TADA. The jurisdiction
under Section 20A (1)to grant approval for recording of any
i nformati on about the commission of an offence under TADA,
has been vested in the District Superintendent of Police.
8. In the instant case, a specific point has been taken
inthe Special Leave Petition that prior approval, as
required by section 20A(1l) of TADA, was not taken. This
section was introduced to safeguard the citizens from
vexati ous prosecuti on under TADA. The Designated Court had
failed to appreciate that the DSP had not given prior
approval ‘and the case of the appelants under TADA was,
t her ef or e, _nonest .
9. This ground appears to be of substance. The DSP did
not exercise the jurisdiction vested in himunder Section
20A (1). On the contrary, he abdicated his jurisdiction and
referred the matter to the Additional Chief Secretary, Hone
Departnent, on 17th March, 1995, requesting for perni ssion
to invoke the provisions of Sections 3 and 5 of TADA by
sending a report for this purpose as under: -
“In the mtter of Gondal Cty Police
Station 1.C. R NO 34/1995 under Section
302. 120-B of the Indian Penal Code and
Indian Arme Act Section 25(1) (c¢) of
the Indian Arms Act the facts are that
the wvictim i.e., t he deceased
Jayanti bhai Mhanbhai Vadodaria, aged
32, resident of Yoginagar, Gondal was an
active nenber of B.J.P. and was a | eader
of Patel community. |In past, he was
menber of Gondal Minicipality —and was
also a director in Gondal Nagri k
Sahakari Bank Ltd., which is nanaged by
B.J. P
on 15.3.1995 when the First Chief
M nister of B.J.P. Governnment took oath
and installation cerenony was being
performed at Gandhi nagar, on that very
day in the evening at 14-30, Jayantibha
Vadodaria was killed on Ashapura Dam by
firing shots and by sharp weapons. The
conplaint of this nmurder is |odged by
Shri Nanal al Kal abhai Patel, the uncle
of deceased and on the strength of that
conplaint, on making investigation, it
is revealed that the nurderers had cone
in white col oured Anbassador car No. GRG
375 and had fired tw ce on himand had
al so caused injuries by sharp weapons
and killed Jayantibhai and then they
have absconded. |In this case during the
i nvestigation, the nanmes of follow ng
persons are discl osed:
1. D nubha alias Dineshsinh Kiritsinh
Jadej a, Resident of Gondal.
2. Har shyansi nh Jal ansi nh Jadej a,
Di sm ssed Const abl e of SRP,
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resi dent of Si ndhavadar . Ta

Gondal .

3. Veshubha Abhesi nh Jadej a, (SRP

Const abl ) resident of Gondal.

4. Ji t endr asi nh Chandr asi nh Chudasam
resident of Virpur (Jetpur).

During the course of investigation, on

16.3.1995 at 21-15 all the four accused

are arrested fromthe limts of Jam

kandorna Police Station along wth the

car used in the of fence.

Al the four accused declare during
i nvestigation that they reside in Gonda
and when accused No.2 and 3 was in need
of loan from Gondal Nagrik Sahkari Bank
and had contacted the deceased who was
director of the said Bank at that tinme,
the deceased had told to the applicant,
i.e., accused No.2 and 3 herein that ‘'CGo
Go, thi's Bank is not neant for Darbars;
for getting |oans, only Patel s may come
to me and no Darbar can get loan’. On
this talk, there was quarrel. This
quarrel had taken place before about 10
or 12 days and since then the said four
Dar bars had deciided to kill Jayantibhai
el se, the strength of Patels wll be
i ncreasing, therefore, since last 10
days, they were pl anning to ki l
Jayanti bhai and on 15.3.1995 on findi ng
an opportunity, they have killed him In
past also the nurder of MA of Gondal
Popat bhai Sorathia by the nmenber of
Dar bar conmuni ty. Ther efor e, on
happeni ng of the present _incident, the
menbers of Patel community are feared
and frightened and nobody dared to cone
to Police Station. Later on Jayantibha
Dhol a Ileader of Patel comunity
i nfornmed us on tel ephone at Raj kot and
told about the incident and requested to
make sone arrangenent and to direct the
local police to reach at the scene of
of fence. Therefore, we informed |oca
police and after the | ocal police
reached on the scene of offence, the
famly menbers of the deceased could
went there.

Al'l the accused who have comitted
the murder belong to Darbar comunity
and by conmitting nurder of Pate
| eader, they have created ennmity between
the two conmunity. In Gondal City in
past also the Darbar comunity have
comm tted the nurder of Patel |eader and
now al so Jayant i bhai is nur der ed
nercilessly by firing shots and knife
bl ows and t hey have spr ead the

at nosphere of terror and f ear

Therefore, the harnony between the two
conmuni ty is very seriously and
adversely affected. because of this

incident, the people in that area had
started running and noving here and
there and the hawkers doi ng business in
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hand-crafts were also frightened and ran
away. The police force in |arge nunber
was put on patrolling and nunerous
vehi cl es and police officers were put to
patrolling and only thereafter public
could dare to come out from hore.
Fromthe above facts, it is clear
that the accused have conmtted of fence
under Sections 3 and 5 of the Terrori st
and Distruptive Activities (Prevention)
Act, 1987 by keeping illegal weapons and
by keeping ammunition and therewith
nurdering the citizen, they have done
the act of terrorist and of fence under
Section 5 of the said Act is conmitted.
C.1.D, I.B. of Guarat State has
al so reported that due to this incident
and as a reaction of this incident, the
enm ty prevailing in Saurashtra between
Dar barand Patel Conmunity may .intensify
and opposite party, i.e.,  Patels my
al so indulge in such activities.
Consi dering the situation which has
ari sen perm ssion may please be given to
i nvoke the provisions of Sections 3 and
5 of the TADA in this matter.
Sd/ - in English
Di strict Police Superintendent
Raj kot “Rural, Canp at CGondal ".
10. The Deputy Director-Ceneral of Police and the
Addi tional Director- General of Police also sent FAX
Messages to the Chief Secretary on- 18th~ March, 1995,
requesting himto grant the prayer of the DSP and permnmit him
to proceed under TADA. On 18th March, 1995, the Additiona
Chi ef Secretary, Home Departnent, gave sanction/consent to
apply provisions of TADA, and the District Superintendent of
Police, Rajkot Rural, was informed accordingly. There is
nothing in the Act to suggest ‘that the Additional / Chief
Secretary has to grant pernmissionto the District /Police
Superi nt endent for proceedi ng under TADA.
11. The case against the appellants originally was
registered on 19th March, 1995 under the Arnms Act. The DSP
did not give any prior approval on his own to record any
i nformation about the commission of an offence under TADA.
On the contrary, he nmade a report to the Additional Chief
Secretary and asked for permission to proceed under TADA
VWhy? was it because he was reluctant . to exerci se
jurisdiction vested in him by the provision of Section 20A
(1)? This is a case of power conferred upon one authority
being really exercised by another. If a statutory authority
has been vested with jurisdiction, he has to exercise it

according to its own discretion. |If the discretion is
exerci sed under the direction or in conpliance with some
hi gher authority’s instruction, then it will be a case of

failure to exercise discretion altogether. In other words,
the discretion vested in the DSP in this case by Section 20A
(1) was not exercised by the DSP at all

12. Ref er ence my be made in this connection to
Conmi ssi oner of Police vs. Gordhandas Bhanji, 1952 SCR 135,
in which the action of Conm ssioner of Police in cancelling
the perm ssion granted to the respondent for construction of
cinema in Geater Bonbay at the behest of the State
CGovernment was not upheld, as the concerned rules had
conferred this power on the Commi ssioner, because of which
it was stated that the Conmm ssioner was bound to bear his
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own i ndependent and unfettered judgnent and decide the
matter for hinself, instead of forwarding an order which
anot her authority had purported to pass.
13. It has been stated by \Wade and Forsyth in
"Admi nistrative Law, 7th Edition at pages 358 and 359 under
the heading ' SURRENDER, ABDI CATION, DICTATION and sub-
headi ng "Power in the wong hands" as bel ow. -

"C osely akin to del egati on, and

scarcely distingushable fromit in sone

cases, is any arrangenent by which a

power conferred upon one authority is in

subst ance exercised by another. The

proper authority nay share its power

with some one else, or may allow sone

one else to dictate to it by declining

to act wthout” their consent or by

submitting to their Wi shes or

instructions. The effect then is that

the discretion conferred by  parlianent

is exercised, at least in part, by the

wong  authority, and the resulting

decision is wultravires and void. So

strict are the courts” in applying this

principle t hat they condemn some

adm ni strative arrangenents which nust

seemquite natural and proper to-those

who make them...."

"Mnisters and their departnents

have several tinmes fallen foul of the

sane rule, no doubt wequally to their

surprise....".
14. The present was thus a clear case of exercise of power
on the basis of external dictation. That the dictation cane
on the prayer of the DSP will not nake any difference to the
principle. The DSP did not exercise the jurisdiction vested
in him by the statute and did not™ grant approval to the
recording of information under  TADA in exercise of his
di scretion.
15. The aforesaid is however not. all. Even if /it be
accepted that as an additional safeguard against arbitrary
exerci se of the drastic provisions, the State Government had
provi ded by adm nistrative instructions an additiona
saf eguard where wunder the DSP was required to obtain the
sanction/ consent of the State Government, we are of the view
that in the present case the sane was given by the State
Government wi thout proper application of mind. W have taken
this view because the sanction/consent was given by the
CGovernment nmerely on the basis of the FAX nessage dated
17.3.1995 of the DSP. The reason for our saying so i's'that
though there is on record a FAX nessage of Deputy Director
General of Police also, which is dated 18.3.1995, the
sanction/ consent order has nmentioned above the FAX nessage
of the DSP only. Now, no doubt the message of the DSP is
qui te exhaustive, as would appear from that message which
has been quoted above in full, we are inclined to think that
before agreeing to use of harsh provisions of TADA agai nst
the appellants, the Governnment ought to have taken some
steps to satisfy itself whether what had been stated by the
DSP was brone out by the records, which apparently had not
been called for in the present case, as the sanction/consent
was given post haste on 18.3.1995, i.e., the very next day
of the nessage of the DSP. It seens the DSP enphasi sed the
political angle in the first two paragraphs of his nessage.
The dispute or notive stated was that the Darbars were
annoyed because they were refused |oan and not because of
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any political rivalry. In the third paragraph there is
reference to statenments of accused after arrest which woul d
ordinarily be inadmissible in evidence. Reference to avoid
i ncident of the past does not provide any nexus. The State
Covernment gave the sanction wthout even discussing the
matter with the investigating officer and w thout assessing
the situation independently. Al these show | ack of proper
and due application of mnd by the State Governnment while
gi vi ng sancti on/ consent.

16. For the aforesaid twin reasons we state that the
entire proceeding against the appellants under TADA is
vitiated and the same is, therefore, quashed. It would

however be open to the respondents to proceed against the
appel | ants even under the TADA in accordance with | aw

17. Insofar as other offence is one under Section 25(1)
(b) of the Armse Act is concerned, no contention has been
advanced to deny bail to the ~appellants. W, therefore,

order the release of ~the two appellants on bail on each of
them furnishing a bond of Rs.” 10,000/- with one surety in
the like anpunt. The appellants shall observe the follow ng
conditions also after rel ease on bail:

(1) They shal - make  thenselves available for
i nterrogation by police as and when required.
(2) They shall not directly or “indirectly make any

i nducenent, threat,/ or pronise to any person acquainted with
the facts of the case so as to dissuade them from di scl osi ng
such facts to the court or to police.

(3) They shall not | eave the State of Gujarat without
the perm ssion of the Designated Court.

18. The appeal is allowed accordingly.




