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ACT:

Conpani es Act, 1956-Sections 543 and 634-Scope of-
M sf easance and breach of trust alleged against directors of
a conpany in liquidation-Death of a director during pendency
of proceedings-Heirs and |l egal representatives of deceased
director, if <could be substituted in place of deceased
director-After declaration of liability of director, if
amounts due could be realised fromlegal representatives.

HEADNOTE

The respondent s were the heirs and | ega
representatives of one of the directors of a Conpany in
[iquidation. Wien the conpany was ordered to be wound up
the Oficial Liquidator took out sunmons under section 543
(1) of the Conpanies Act against its directors for a
decl arati on that the said directors were guil'ty of
m sf easance and breach of trust and also for an order
directing them to repay or restore the noney or property of
the company in liquidation which they were alleged to have
retained wongfully. During the pendency of the proceedi ngs
one of the directors died intestate |eaving behind the
respondents as his heirs and |egal representatives. At the
i nstance of the Oficial Liquidator the Conpany Judge passed
an order substituting the respondents in place of the
deceased director.

Allowing the respondents’ appeal, a D vision Bench of
the High Court held that no further action in the
m sf easance proceedi ngs could be taken against the |Iega
representatives of the deceased director. In comng to this
conclusion the Hi gh Court purported to follow the decision
of this Court in Oficial Liquidator v. P.A  TendolKkar
(dead) by L. Rs., [1973] 3 S.C.R 364.

Al'l owi ng the Appeal
N

HELD: The Iliability arising under the m sfeasance
proceedings is founded on the principle that a person who
has caused | oss to the conmpany by an act ampunting to breach
of trust should nake good the |oss. Section 543 of the Act
provides for a summary renedy for determ ning the anount
payabl e by such person on proof of the necessary
i ngredi ents. The section authorises the Court to direct such
persons chargeable wunder it to pay a sum of noney to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

Conpany by way of conpensation. This is not a provision
intended to punish a nman who has been found gquilty of
m sfeasance but is only intended for conmpensating the
conpany in respect of the 1oss occasi oned by hi s
m sf easance. Whenever there is a relationship based on
contract, quasi contract, sone fiduciary relation or a
failure to performa duty, there is no

212
abatenment of the liability on the death of the wong doer.
When once the liability is declared, it is open to the

Oficial Liquidator to realise the anpbunt due by resorting
to section 634 of the Act and section 50 of the Code of
Cvil Procedure. In Tendolkar’'s case this Court did not
consi der the effect of section 634 of the Act which nmade the
rel evant provisions of the Code of Civil Procedure relating
to execution of decrees applicable to orders passed by the
Court under the Act. [223 C F]

At the conclusion of the proceedi ngs under section 543
a declaration of the Iliability is made. Such declaration
partakes ‘'of ©~ the character of a decree in a suit. Wen once
such declaration is nade it can be enforced under section
634 of the Act and where the order nade by one court has to
be executed by another court the procedure prescribed by
section 635 of the ‘Act has to be followed. In the course of
such execution proceedings the provisions of section 50 of
the Code of Cvil Procedure have to be applied when the
person who is nmade liable dies beforethe order is satisfied
and the liability of the legal representatives should be
determ ned accordingly. [223 G H|

O ficial Liquidator, Suprenme Bank Ltd.  wv. P. A
Tendol kar (dead) by L.Rs, & Os., [1973] 3 S.C R 364,
appl i ed.

Al eykutty Varkey Tharakan & Anr.-v. OFficial Liquidator
JUDGVENT:

Shiwal i k Transport Co. Ltd. (in-liquidation) v. Thakur
Ajit Singh & Os., [1978] 48 Conp. Cas. 465, approved.

&

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 3614 of
1982.

Appeal by Special Leave fromthe Judgnent and Order
dated the 1st August, 1975 of the Calcutta H gh Court in
Appeal No. 324 of 1970.

Shanker Ghosh, A K Verma and P.K' Basu for the
Appel | ant .

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The short question which arises for
decision in this appeal by special |eave is whether the
proceedings initiated against a director of a conpany under
section 543 of the Conpanies Act, 1956 (hereinafter referred
to as ’'the Act’) can be continued after his death agai nst
his |l egal representatives and whet her any anmount declared to
be due in such proceedings can be realised fromthe estate
of the deceased in the hands of his |egal representatives.
213

The facts of the present case may be briefly stated
thus: Ballygunge Real Property and Building Society Ltd.
(hereinafter referred to as ’'the Conpany in |liquidation')
was ordered to be wound up by the Hi gh Court of Calcutta on
January 8,1958. On January 2, 1963, the Oficial Liquidator
took out sunmons under section 543(1) of the Act against its
directors including Dr.S. N. Sinha for a declaration that
the said directors were guilty of m sfeasance and breach of
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trust and also for an order directing them to repay or
restore the noney or property of the Conpany in |iquidation
which they were alleged to have retained wongfully. During
the pendency of the said proceedings, Dr. S.N Sinha died on
Novermber 16, 1969 intestate | eaving behind his son,
Part hasarathi Sinha and two nmarri ed daughters, Maya Bose and
Mra Mtra as his heirs and legal representatives. n
February 12, 1970, Judge’s sunmobns was taken out at the
instance of the Official Liquidator for |eave to continue
the said proceedings against the said heirs and |ega
representatives. The |earned Conmpany Judge passed an order
on Novenber 9,1970 for substitution of the said heirs and
| egal representatives in place of Dr. S. N Sinha, the
deceased. Agai nst that order, the heirs and | ega
representatives of Dr. S.N Sinha preferred an appeal before
the Division Bench of the Calcutta Hi gh Court under section
483 of the Act. That appeal was allowed by the Division
Bench on August-1, 1975 and save and except that the death
of Dr. | S/N. Sinha “was recorded, the order of the Conpany
Judge was set aside. This appeal is filed against the order
of the Division Bench.

Before the Division Bench of the Hgh Court, the
principal contention -~urged on behalf of the heirs and | ega
representatives of 'Dr. S.N. Sinha, since deceased was that
in view of the decision of this Court in Oficia
Li qui dator, Supreme Bank Ltd. v. P.A Tendolkar (dead) by L.
Rs. & Os.(1) no further action in the msfeasance
proceedi ngs coul d be taken agai nst them and we are concer ned
only with that contention in this appeal. Since the effect
of the above decision is understood in one way by the Hi gh
Court of Calcutta in this case and differently by the Hi gh
Court of Kerala in Aleykutty Varkey Tharakan & Anr. v.
Oficial Liquidator & Os.(2) and by the Hgh Court of
Punjab and Haryana in Shiwalik ~Transport Co. Ltd. (in
[iquidation) v. Thakur Ajit Singh & Os.(3) we
214
shal |l proceed to discuss the decision in Tendol kar’'s case
(supra) at sone length. Before doing so, we shall refer to
the relevant provisions of [|aw and the specific averments
made in this case by the Oficial Liquidator.

Section 543 of the Act reads as foll ows:

"543. Power of Court to assess danmges agai nst
del i nquent directors, etc.-(1) If in the course of
wi ndi ng up of a conpany, it appears that any person who
has taken part in the pronotion or formation of the
conpany, or any past or present director, -fmanaging
agent, secretaries and treasurers, manager, |iquidator
or officer of the conpany-

(a) has msapplied, or retained, or becone liable
or accountable for, any nobney or property of
the conpany; or

(b) has been guilty of any m sfeasance or breach
of trust in relation to the conpany;

the Court may, on the application of the Oficial
Li quidator, of the liquidator, or of any creditor or
contributory, made wthin the tinme specified in that
behal f in sub-section (2), exam ne into the conduct of
the person, director, managing agent, secretaries and
treasurers, manager, |iquidator officer aforesaid, and
conpel himto repay or restore the nobney or property or
any part thereof respectively, wth interest at such
rate as the Court thinks just, or to contribute such
sumto the assets of the conpany by way of conpensation
in respect of the m sapplication, retainer, m sfeasance
or breach of trust, as the Court thinks just.
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(2) An application under sub-section (1) shall be
nmade within five years fromthe date of the order for
wi ndi ng up, or of the first appointnent of the
liquidator in the winding up, or of the misapplication
retai ner, m sfeasance or breach of trust, as the case
may be, whichever is |onger.

215

(3) This section shall apply notwi thstandi ng that
the matter is one for which the person concerned may be
crimnally liable."

Section 634 of the Act reads:

"634. Enforcement of order of Courts-Any order
made by a Court under this Act may be enforced in the
same manner as a decree made by the Court in a suit
pendi ng t herein".

Section 2(11) of the Code of Civil Procedure defines
the expression 'legal representative’ as 'a person who in
| aw represents the estate of a deceased person and incl udes
any person who interneddles with the estate of the deceased
and where a party sues or is sued in a representative
character the person on whomthe estate devolves on the
death of the party so suing or sued’

Section 50 of the Code of Civil Procedure reads:

"50. Legal" representative-(1l)  Were a judgnent
debtor dies before the decree has been fully satisfied,
the holder of the decree nmay apply to the Court which
passed it to execute the same against the |I|ega
representative of the deceased.

(2) VWere the decree is executed against such
| egal representative, he'shall be liable only to the
extent of the property of the deceased which has cone
to his hands and has not been duly disposed of; and,
for the purpose of ascertaining such liability, the
Court executing the decree may, of its own notion or on
the application of the decree-holder, conpel such |ega
representative to produce such accounts as it thinks
fit".

The O ficial Liquidator pleaded before the H gh Court
that due to various breaches of trust and/or breaches of
contract, express or inplied and/or breaches of fiduciary
duties and other acts of m sfeasance on the part of Dr. S.N
Si nha, since deceased, |oss had been caused to the Conpany
inliquidation and that the assets of Dr. S. N Sinha had
benefitted thereby. He further alleged that the assets of
Dr. S.N. Sinha in the hands of his heirs and |ega

representatives were liable for the clains nade in the said
m sf easance proceedi ngs.
216

We shall nowrevert to Tendol kar’s case (supra). That

case arose out of certain m sfeasance proceedi ngs comenced
by the Oficial Liquidator in the wi nding up proceedings of
a banking company agai nst the managi ng director, the other
directors and sone of the enpl oyees of the conpany. Two of
the directors died while the proceedi ngs were pendi ng. The
Conpany Judge di sm ssed the proceedi ngs agai nst t he
enpl oyees as tine barred and held that the heirs of the
deceased directors could not be proceeded agai nst. He was of
the view that the nisfeasance proceedi ngs bei ng of specia
nature involving an enquiry into the alleged wongful
conduct of directors personally, the liability of a director
for such wong doing was personal in character and,
therefore, vanished with the death of the director. But in
respect of the managing director and those directors who
were alive when he gave his decision, he gave certain
directions regarding their individual Iliability. Against




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

that decision five appeals were filed before the Division
Bench of the High Court. In those appeals, the correctness
of the decision of the Conpany Judge to exenpt the heirs and
| egal representatives of the two deceased directors was not
guestioned by any party. |In those appeals, the D vision
Bench reduced the total |Iiability of the directors and the
individual liability of the managing director though it
placed a |arger share of the burden of contribution on the
managi ng director. Against that judgnment, the Oficia

Li qui dator appealed to this Court in respect of the
liability of the nanaging director and two other directors.

One of the two directors nanely, P.A Tendol kar died pending
the grant of his own application for a certificate under
Article 133 of the Constitution. H's heirs got thenselves
i npl eaded and contended that the proceedings against them
could not be continued and also that the claimagainst the
deceased director ~was untenable on nmerits. Dealing with the
liability of the heirs and |egal representatives of persons
agai nst whom -action was taken under section 542 and 543 of
the Act, this Court observed at page 380 thus:

"The maxi m actio personalis noritur cum persons,
as pointed in Wnfield s Law of Tort (Ei ghth Edn. 603-
605), was an invention of English Comon Lawyers. It
seened to have resulted fromthe strong quasi-crimna
character of /theaction for trespass. Just like a
prosecution for /a crimnal offence, ‘the action for
trespass, which was "the parent of nuch of our nodern
law of tort", was

217

held, by applying this maxim to be incapable of
surviving the death of the wongdoer, and, in sone
cases, even of the party injured. The maxim wth its
extensions, was criticised by Wnfield and found to be
"pregnant with a good deal nore nischief than was ever
born of it". Watever view one may take of the justice
of the principle, it was clear that it would not be
applicable to actions based’ on contract or /‘where a
tortfeasor’s estate had benefitted froma wong done.
Its application was generally confined to actions for
damages for defamation, seduction, inducing a spouse to
remain apart fromthe other, and adultery.

We see no reason to extend the maxim as a genera
principle, even to cases i nvol ving breaches of
fiduciary duties or where the personal conduct of the
deceased Director has been fully enquired into, and the

only question for determination, on an appeal, is the
extent of the liability incurred by the deceased
Director. Such Iliability nmust necessarily be confined

to the assets or estate left by the deceased in the
hands of the successors. In so far as an heir or /| ega
representative has an interest in the assets of the
deceased and represents the estate, and the |iquidator
represents the interests of the Conpany, the heirs as
well as the liquidator should, in equity be able to
guestion a deci si on which affects the interests
represented.”
At a later stage in the sane case, this Court nmade the
foll owi ng observati ons at pages 381-382:

"It will be seen that, while Section 335 of the
Act of 1913, like Section 543 of the Conpanies Act of
1956, to which it corresponds. gives the power to the
Court to enquire into the conduct of "any past or
present Director", vyet, both Section 235 of the Act of
1913 and Section 543 of the Conpanies Act of 1956
confine the power of the Court to nake orders for
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repayment or restoration of noney or property or
contribution to the assets of the Conpany agai nst the
i ndi vidual s occupying the capacities, either in the
past or present, nentioned therein. This power does
not, on the |anguage of these provisions, extend to
maki ng conpul sive orders against heirs of delinquents.

As the power to take these special proceedings is
di scretionary and does not exhaust other renedies,
al t hough, the Court may, as a natter of justice and
equity, drop proceedi ngs agai nst delinquent Directors,
Managers, or O ficers who are no |onger alive, |eaving
the complainant to his ordinary renmedy by a civil suit
agai nst the assets of the deceased, yet, where no
i njustice may be caused by continuing these proceedi ngs
agai nst past Director, even though he be dead, the
proceedi ngs coul d continue after giving persons who nay
be interested opportunities to be heard. But, even such
proceedings can only result ~in a declaration of the
liability, of a deceased director, because the |anguage
of Section 235 of the Act of 1913, as already noticed,
does not authorise passing of orders to conpel heirs or
| egal representatives to do anything. Such conpul sive
proceedi ngs as~ may become necessary agai nst those upon
whom devol ve /the assets or the estate of a deceased
del i nquent Director, who may have becone |iable could
only lie outside Section 235 of the Act of 1913."

Again in the sane case, it was observed by this Court

at page 383 thus:

219

"It may be possible  (though we need express no
final opinion on the matter) where a proceedi ng under
Section 543 is covered also by the terns of Section 542
of the Conpanies Act of 1956, “to give directions to
persons other than those whose conduct is enquired
into, including directions to heirs and | ega
representatives, for t he pur pose of enf orci ng
declaration. But, we think that the power under Section
235 of the Act of 1913, which corresponds to Section
543 of the Act of 1956, woul d not extend beyond meki ng
a declaration against a deceased Director provided he,
inhis lifetine, or his heirs, after his death, have
had due opportunity of putting forward the case on
behal f of the allegedly delinquent Director. If either
a Liquidator or the heir of a delinquent Director,
agai nst whom a declaration of liability has been nade,
can question determination of liability of the deceased
del i nquent, who was alive at the tinme of the Judgnent
against him it is obvious that the Appellate Court
could give a declaration either reducing or. increasing
the liability even though it nay not be able to enforce
it by an order under Section 235 of the Act. If

the declaration can be questioned by an appeal, as we
think that it can, the liability can be not only w ped
off or reduced but also increased on an appeal heard
after the death of a Director held liable.

Applying the principles laid down above to the
case before us, we find that Tendolkar had a ful
opportunity of def endi ng hi nsel f agai nst t he
m sf easance proceedi ngs taken by the |liquidator. He
al so exercised his right of appeal against the order of
the Conpany Judge. The Division Bench, as already
observed, reduced his liability. H's heirs were heard
on nmerits in the appeal before us. Any order passed by
us could only affect the assets or the estate of the
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deceased Tendol kar. But, as already indicated by us, we
cannot, in these proceedi ngs, pass an order agai nst the
heirs to Tendol kar so as to conpel themto do anything.
The OFFI Cl AL Li quidator or the co-Directors may,
however, take any other proceedi ng which may be open to
themunder the |law so as to obtain the contribution of
Tendol kar . "

Finally this Court gave inter alia the followng

direction occurring at pages 400-401:

"(6) The case is remanded to the | earned Conpany
Judge for passing such orders against the Managing
Director Samant and Director Ajgaonkar, under Section
235 of the Act 'of 1913, as mmy be needed for
di scharging the |liabilities determ ned above, but no
such orders will be passed against the heirs and | ega
representatives of deceased Director P.A  Tendol kar
under Section 235 of the Act of 1913, although their
liabilities are -declared. The Oficial Liquidator and
L.S. 'Aj gaonkar are, however, left free to seek such
ot her renedi es, i f necessary, by appropriate
proceedi ngs under thelaw, against the estate or assets
of P. A Tendol kar. as may be open to them"

Justice Masud of the Calcutta H gh Court who heard the

case under appeal understood the above decision of this
Court thus:

"The observation of the Suprenme Court give an
indication that in a proper case the declaration of the

220
liability of a delinquent -Director, who subsequently
dies, is possible but no order for repaynent or
restoring the noney or property lying in possession of
the heirs can be passed against the heirs or |ega
representatives of such Directors."
Justice Chose, the other Judge of ~ the D vision Bench
obser ved:

"In official Liquidator Suprene Bank Ltd. v. P.R
Tendol kar (Dead) by L. Rs. and O hers, respondents AR
1973 S.C. 1104 the Suprene Court held that  where a
del i nquent Director was exanmined in a proceedi ng under
Section 235 of the |Indian Conpanies Act, 1913, and
thereafter dies before an order for paynent was nade
against him in such proceeding the order that could be
passed in the said nisfeasance proceeding as against
the deceased Director was nerely a declaration as to
his liability to the Conpany in liquidation. No order
for paynment for the discharge of such liability could
be made. The Supreme Court observed that  before a
declaration as to liability could be nade agai nst such
Director, his heirs and personal representatives should
be heard. The Suprene Court, however, expressly
negatived the contention that where a Director died
after he had been examined in a proceeding under
Section 235 of the repealed Act, his heirs or |ega
representatives or his estate could be directed to pay
up the | oss occasioned to the Conpany on account of the
m sf easance of such Director in such proceeding. It is,
therefore, apparent from a perusal of the above
nmentioned authorities that Section 543 has not nade any
departures from the provision contained in Section 235
of the repealed Act and in the premises it has to be
hel d that the cause of action in a msfeasance
proceeding initiated under Section 235 of the repeal ed
Act of Section 543 of the Conpanies Act, 1956 does at
all survive against the heirs or |egal representatives
of a delinquent Director or officer etc. of a conpany
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and such heirs or legal representatives cannot be

substituted in the place and instead of a deceased

del i nquent Director, Oficer etc."

The effect of the decision of this Court in Tendol kar’s
case (supra) canme up for consideration in Al eykutty Varkey
Thar akan’ s
221
case (supra) before the Kerala High Court. In that case the
| egal representatives of two persons against whom orders
under Section 543 of the Act had been passed by the H gh
Court and against which petitions for |eave to appeal were
pending in this Court after the death of the said two
persons questioned before the Kerala Hi gh Court an order of
appoi ntnent of a receiver in execution of the order passed
under Section 543 of the Act. The contention urged by them
was that in execution of an order under section 543 of the
Act, no order such as the one under appeal could be passed
against-the |egal representatives of the persons proceeded
against. I'n that case the Kerala Hi gh Court dealing with the
deci si on in Tendol kar’ s case (supra) observed thus;

"Consi derabl e argument~ turned on the scope and
ef fect of the above decision of the Suprene Court, and,
in particul ar, “of the observations in the paragraphs
that we have quoted above. As we understand the said
judgrment, we /do not think that the decision or the
observati ons made |end countenance to the proposition
sought to be advanced before us that an order under
Section 543 of the Conpanies Act, passed against a
director or directors cannot ~be executed in the nodes
known to and sanctioned by, the Civil Procedure Code,
against his estate in the hands of ~his lega
representatives. The proceedings before the  Suprene
Court, it should be renenbered, arose by way of appea
agai nst the proceedi ngs started under s. 543 of the Act
itself, and, therefore, were a continuation of the said
proceedi ngs. No question directly arose before the
Suprenme Court as to whether an order passed 'under
section 543 could, or could not, be executed against
the estate of the deceased director in the hands of his
| egal representatives. In paragraph 22 of the
judgement, the Suprene Court observed that the possible
liabilities of the |legal representatives of two of the
directors on whomtheir assets and properties nay have
devel oped, do not call for a decision fromthe court.
But the general question of liability of  heirs and
| egal representatives of delinquent directors had
arisen for consideration. It was on this question that
the Suprene Court pronounced. We are wunable to
understand the deci si on as authority for the
proposi tion which counsel for the appellant put forward
before us."

222

The above view of the Kerala H gh Court was approved by
the Punjab and Haryana H gh Court in Shiwalik Transport
Co’'s. case (supra). Chinnappa Reddy, J. speaking for the
H gh Court of Punjab and Haryana observed:

"Section 543 provides for the assessnent of the
| oss or damage suffered by the conpany consequent on
acts of m sfeasance or breach of trust committed by
directors and officers of the conpany and for the
maki ng of a conpul sive repaynent agai nst the director.
Though the object of assessing the danmages is for the
purpose of reconpensing the 1loss suffered by the
conpany and, therefore, the cause nmust survive the
death of the director to that extent, the |anguage of
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the provision insofar as it relates to the conpul sive
order is so perenptorily directed against the director
that it nmust be held that the conpulsive order
contenpl ated by the section cannot be made agai nst the
| egal representatives. Thus, while the |loss or damage
may be determ ned and decl ared even after the death of
the delinquent director, no conpulsive order may be
nade agai nst the legal representatives. The proceedi ngs
under section 543 may be continued against the |ega
representatives for the purpose of determning and
declaring the | oss or damage caused to the conpany, but
not to make an order for recovery against them W are
relieved of the necessity of considering the matter at
greater length because of a recent decision of the

Supreme Court in Oficial Liquidator, Suprene Bank Ltd.

v. P.A Tendol kar [1973] 43 Conp Cas 382. The Suprene

Court, there,  considered the broad question whether a

proceedi ng under ~ Section 235 of the Indian Comnpanies

Act of 1913 which corresponded to Section 543 of the

1956 Act, survived the death of the director, though

on the facts of the case, the question really was

whet her the |egal representatives could continue an
appeal filed by a deceased director against an order

made under Section 235."

Havi ng gi ven /our anxious consideration to the question
before us, we are of the view that the Kerala and Punjab and
Haryana Hi gh Courts have applied the decision in Tendol kar’s
case (supra) correctly and that the two | earned Judges of
the Calcutta H gh Court who delivered the judgment under
appeal erred inits —application. If this Court had really
come to the conclusion that on the death of a
223
person agai nst whom proceedi ngs under Section 543 had been
initiated such proceedings could not be proceeded agai nst
his legal representatives, the final order would not have
been what was actually nmade therein. "The true doctrine is
that whenever vyou find that the deceased person has hy his
wong diverted either property or the proceeds of the
property belonging to soneone else into his own estate, you
can then have recourse to that estate through his |ega
representative when he is dead, to recover it." The |egal
representative, of course, would not be liable for any sum
beyond the val ue of the estate of the deceased in his hands.

The liability arising under the m sfeasance proceedings
is founded on the principle that a person who has caused
loss to the conpany by an act amounting to breach of trust
shoul d make good the 1o0ss. Section 543 of the Act does not
really create any new liability. It only provides. for
summary renedy for determining the anbunt payable by such
person on proof of the necessary ingredients. The section
aut horises the Court to direct such persons chargeabl e under
it to pay a sum of nmoney to the conpany by way of
conpensation. This is not a provision intended to punish a
man who has been found guilty of nisfeasance but for
conpensating the conpany in respect of the |oss occasioned
by his msfeasance. Whenever there is a relationship based
on contract, quasi-contract, some fiduciary relation or a
failure to performa duty, there is no abatenent of the
liability on the death of the wong-doer. Wien once the
liability is declared it is open to the official Liquidator
to realise the anbunt due by resorting to section 634 of the
Act and section 50 of the Code of Cvil Procedure. In
Tendol kar’s case (supra) this Court did not consider the
effect of section 634 of the Act which nade the relevant
provisions of the Code of Civil Procedure relating to
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execution of decrees applicable to orders passed by the
court under the Act.

At the conclusion of the proceedi ngs under section 543
a declaration of the Iliability is made. Such declaration
partakes of the character of a decree in a suit. \Wen once
such declaration is made it can be enforced under section
634 of the Act and where the order nade by one court has to
be executed by another court the procedure prescribed by
section 635 of the Act has to be followed. In the course of
such execution proceedings the provisions of section 50 of
the Code of Gvil Procedure have to be applied when the
person who is nmade |liable dies before the order is satisfied
and the liability of the legal representatives should be
det er m ned
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accordingly. Any other construction of the provisions of
section 543 of the Act would mke the entire process of
det erm nation of the Iliability of persons under it
meani ngl ess.

We are, therefore, of opinion that the view taken by
the Division Bench of the High Court of Calcutta in this
case is erroneous. W, ~therefore, allow this appeal, set
aside the judgnent of the Division Bench of the Hi gh Court
and restore the order of the |earned Conmpany Judge. The
m sf easance proceedi ngs shall now be continued accordingly
against the heirs and |legal representatives of Dr. S N
Si nha since deceased.

There shall be no order as to costs.
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