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ACT:

Income Tax Act (11 of 1922), s. 23-A--company in which
public are not substantially interested-Test for.

Taxation of Inconme (Investigation Conm ssion) Act, 1947
declared ultra vires-Adm ssions recorded by Authority acting
under Act-Admisibility in evidence.

HEADNOTE

Menbers of a famly held 4,015 shares, out of 4,391 shares
in the respondent conpany, which - was a public limted
Conpany. In the course of investigation under the /Taxation

of Incone (lnvestigation Comm ssion) Act, 1947, the heads of
the various branches of the famly admtted that the /'shares
were purchased by them out of their joint incone which had
not been disclosed and that a majority of the shares were
held benam . An offer of settlenment was also nade that a
single assessnent may be nade in respect of the "secreted
i ncome" treating themas an associ ation of persons and that
every nenber of the family be treated ~as jointly and
severally liable to pay tax on that income. For the
assessment years 1950-51 and 1951-52, the Incone-tax O ficer
commenced proceedi ngs under s. 23A of the Incone-tax Act,
1922, and held that the Conpany was one in which the public
were not substantially interested and that its affairs’ were
under the control of the nenbers of the famly. He passed
an order under the section that the undistributed portion of
the assessabl e incone of the Conpany as conputed for income-
tax purposes and reduced by the amount of inconme-tax —and

super-tax shall be deemng to have been distributed as
di vi dends anong the share-holders. The order was confirned
by the Appellate Assistant Conmi ssioner. The | ncone-tax

Appel late Tribunal reversed the order. The Tribunal held
that the offers made by the menbers of the famly to the
I ncome-tax Investigation Conmssion were not relevant in
det erm ni ng whet her the Conpany was one in which the public
were not substantially interested, and that from the fact
that the nmenbers of the famly held 4,015 shares, it could
not be inferred that the shares were jointly acquired, or
that the menbers exercised control over the affairs of the
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Conpany. The Tribunal also observed that there was no
material placed by the Departnment to show that the nenbers
of the family actually controlled the voting or acted in
concert so as to bring the company within s. 23A The
Tri bunal, therefore, held that the section did not apply to
the Conpany since it was not established that the Conpany
was one in which the public were not substantially
i nterested, even though the nenbers of the famly held nore
than 75% of the shares issued by the Conpany. Oh a
reference, the H gh GCourt confirned the order of the
Tri bunal holding that even on the finding that the nenbers
of the famly were in a position to control the affairs of
the Conpany, there was no evidence of any overact show ng
that they were acting in concert and thereby constituted a
bl ock.

In appeal to this Court,

HELD : The approach to the problem by the Tribunal and High
Court was erroneous. It was for the Tribunal to determ ne

havi ng regard to ordi nary human experi ence whether it may be
safely taken that the nenbers of the fanmly nmust have acted
toget her ‘as a control ling block.~ That

822

enquiry had not been made and the case was decided on the
application of an erroneous test. [830 C D

(i) In deciding whether an order under 's. 23A (as oh the
relevant date) is called for, it nmust be 'decided in the

first instance whether there was a of persons acting in
concert holding a sufficient nunber of shares  may contro
the wvoting as a block. It is sufficient, if having regard

to their relationship, their conduct, their comon interest
etc. it may be inferred that they nust be acting together

evi dence of actual concerted acting is normally difficult
-to obtain and is not insisted upon.~ It is the holding in
the aggregate, of a mpjority of the shares issued, by a
person or persons acting in concert'in relation to the
affairs of the conpany which establishes the existence of a
bl ock, and if the block holds 75% of the voting power it
shal | be deemed that the conpany is one in which the public
are not substantially interested.. TO establish that a
conpany is one in which the public are not - substantially
interested,, it is not a condition that actual exercise of
control by a group nust be established. [828 B, E-F; 829 F-

(ii) The fact that certain provisions of the Taxation  of
I nconme (Investigation Conmi ssion) Act were held to be “ultra
vires did not render the Comm ssion an unlawful body, and
the admi ssions recorded by the Commission could not be
ignored. The report could be taken in evidence after giving
an opportunity to the respondent to make its representation
agai nst the report and to tender evidence against the /'truth
of the recitals contained therein. [830 B-D

Raghuvanshi MI1ls Ltd. v. Conmi ssioner of |ncone-tax, [1961]
2 S.CR 978 and Comm ssioner of Incone-tax v. Jubilee
MIlls, [1963] Supp. 1 S. C. R 83, followed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 672 & 673
of 1965.

Appeal s fromthe judgnent and order dated August 17, 1962 of
the Calcutta High Court in Incone-tax Reference No. 32 of
1959;

S. T. Desai R Ganapathy lyer and R N Sachthey, for the
appel l ant (in both the appeal s).
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A K. Sen and D. N. Mukherjee, for the respondent (in
both the appeal s).
The Judgnent of the Court was delivered by
Shah, J. Ms East Coast Commrerical Conpany Ltd. hereinafter
called 'the Conpany’ -disclosed in its return for the assess-
ment years 1950-51 and 1951-52, a consolidated net profit of
Rs. 8,89,241/- for the account period April 7, 1949 to July
16, 1950. The Incone-tax O ficer conputed the inconme of the
Conpany for the assessnment year 1950-51 at Rs. 7,27,824/-
and for the assessment year 1951-52 at Rs. 2,00, 803/-. It
cane to the notice of the Income-tax Oficer that the
Conpany was one in which the public were not substantially
interested within the neaning of s. 23A of the Incone-tax
Act, 1922, and that the distributable profit after deducting
tax due on the total income was Rs. 4,32,151/- for the
assessment year 1950-51, and Rs. 1,13,579/- for t he
assessment year 1951-52, and that the Conpany had
distributed Rs. 43,910/- only
823

as dividend. The Incone-tax O ficer comenced proceedings
under S. - 23A of the Incone-tax Act, 1922, and passed an
order that the wundistributed portion of the assessable
income of the Conmpany as conputed for incone-tax purposes
and reduced by the anpbunt of incone-tax and super-tax shal
be deened to have been distributed as dividends anobng the
shar ehol ders. The /order was confirmed by the Appellate
Assi st ant Conmi ssi oner . But the 1ncone-tax Appel | ate
Tri bunal reversed the order. The Tribunal held that s. 23A
did not apply to the Conmpany since it was not ' established
that the Conpany was one in which the public. were not
substantially interested.
At the instance of the Conm ssioner of |Income-tax, three
guestions were referred to the High Court of Judicature at
Cal cutta. In these appeals the first ~question alone is
mat eri al

"Whet her on the factsand in the circunstances

of the case the Tribunal erred in/ law in

hol ding that the assessee-conpany was one in

whi ch the public are substantially interested

within the neaning of S. 23A of the |Indian

I ncone-tax Act ?"
The High Court answered that question in the negative. The
Comm ssioner of |Inconme-tax has, with certificate under s
66A(2) of the Income-tax Act, 1922, appealed to this Court.
Rel ati onship between the nenbers of the famly jointly re-
ferred to as '"the Kedias' is explained by the follow ng
geneal ogy

Jhabarmul | Kedi a
(died in 1937)

ﬁbgarnull Problédrai Nbdéngpal Bnérashi

(Died in 1928) (Di ed on 16-6-51) Pr osad
Nhhabir Pr osad burarunal

The joint status between the nmenbers of the famly was
severed on July 4, 1943, and the nmenbers of the famly
formed thenselves into a partnership and carried on the
fam |y business. Sone time thereafter Benarashi Prosad and
Purannmall retired from the partnership and started an
i ndependent business with an outsider in partnership. Thi s
busi ness was taken over by a private conpany styled 'East
Coast Commerci al Conmpany Ltd. Later the private conmpany was
converted into a public limted conpany bearing the same
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nanme and having a paid-up capital of Rs. 4,39, 100/divided
into 4,391 shares of Rs. 100/- each

824
Investigation was started against the nmenbers of the Kedia
famly under the Taxation of | ncome (I'nvestigation

Conmi ssion) Act, 1947. In the course of the investigation
the heads of the four branches of the Kedia famly admtted
that the shares in the respondent conpany nunbering 4,115
were purchased by themout of their joint incone which had
not been disclosed and a najority of the shares in the

Conpany was held benami. An offer of settlement was then
made by the nenbers of the Kedia famly before the
I nvestigation Conm ssion.. |n paragraph-26 of the report,

t he Commi ssion observed as foll ows
"These figures have been accept ed by
Madangopal Kedia for hinself and as nanager of
the joint H ndu fam |y consisting of hinself
and his mnor sons, Prosad Kedia for hinself
and as nanager of famly consisting of hinself
and” his mnor son as the executor and |ega
representative of his el der br ot her
Prohl adrai, Puranmal Kedia, and Prosad Kedia
f or hinsel f and as nmnager of famly
consi sting - of hinself and his son, and they
have' jointly filed a settlenent application
Though / these persons are now divided and
separate assessnments to income-tax are being
made . on each, they have adnmitted that so far
as the secret profits in question were concer-
ned, they were earned by all the nenbers
jointly and have, therefore, requested that a
single assessnent nay be nade, treating them
as an Association of Persons and making each
menber and his joint famly jointly -and
severally liable for the tax."
It appears that 2,000 shares of the Company were standing in
the name of Durgadutt Jhunj hunwal I'a who had decl ared hinsel f
to be the sole proprietor of the business styled ' Mhanla
Murarilal’ <carried on in the State of Hyderabad. 't was
found in the course of the investigation before the
I nvestigation Commission that the shares were held by
Dur gadutt Jhunj hunwal | a benam for the nenbers of the Kedla
famly. By |letter dated Decenber 18, 1951 it was adnmtted
by themthat Durgadutt Jhunjhunwalla was only a " working
partner" having a tenth share and that the entire capital of
the firm had been advanced by the Kedias jointly. ~Qut of
the 2,000 shares -registered in the name of Mhanla
Murarilal, 1,000 ,shares were then transferred to the
executor of the estate of Prohladrai Kedia and the bal ance
was taken over by Durgadutt Jhunjhunwalla on January 30,
1951, when his account was finally settled, his  persona
account being credited with the sum of Rs. 1,00, 000/-
representing his renuneration for services rendered till
Cctober 20, 1949 and he being debited wth that —sum
representing the value of 1,000 shares made over to him
Therefore upto the
825
account year 1951-52 in the 1,000 shares held in the name of
Durgadutt Jhunj hunwal  a the nenbers of the Kedia famly had
a 9/10th share.
By Septenber 17, 1952 the nenbers of the Kedia famly got
all the shares transferred to their owmn nanes from the
benami dars. The share-hol ding of the various, nenbers of
the famly thereafter was as foll ows
1. Madangopal Kedi a 120 shares
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2. Benar shi Prosad Kedi a 495 shares
3. Prohl adrai Kedi a 1, 389 shares
4. Pur namal Kedi a 650 shares
5 Mahabi r Prosad Kedi a 461 shares

(Qut of 1,389 shares held in the name of Prohaldrai Kedia,
1, 000 shares were those which were transferred by Durgadutt
Jhunj hunwal | a) .
Taking into account 900 shares-being 9/10th share of the
hol ding of 1,000 shares which were transferred on January
30, 1951 in the name of Durgadutt Jhunjhunwalla, the tota
hol ding of the menbers of the Kedia fanmily in the Conpany
therefore stood at 4,015 shares. This holding was in excess
of seventy-five per cent of the total nunber of the shares
i ssued by the Conpany.
The I ncome-tax O ficer held that Madangopal Kedia and ot hers
formed an associati on of persons. In his view 4,115 shares
had been purchased benam out of the inconme earned jointly
by the nenbers of the famly and that the income was
invested 'by themas an association of persons, and that
there was no evi dence that the inconme fromthose shares was
taken individually by the nenbers of the famly, who even
after disruption of the joint fanmily on July 4, 1943, had
continued to work together and make their investnents as an
associ ati on of persons. ~The Incone-tax O ficer further held
that since the shares were never quoted in the market and
the affairs of the Conmpany were under the control of the
nenbers of the Kedia famly, an order under s. 23A of the
I ncome-tax Act could appropriately be made.
I n appeal, the Appell ate Assistant Conmi ssioner agreed wth
the Inconme-tax Oficer and held that the shares were
acquired jointly by the nenbers of the famly out of their
"joint secreted ear ni ngs". The Appel L ate Assi st ant
Conmi ssioner also proceeded to and lyse the minutes of the
neetings of the Conpany showing the ~attendance 'at the
neetings of the Conpany held between April 10, 1946 and
Decenmber 30, 1951 and held that the nmenbers of the Kedia
famly had controlled the affairs of the Conpany and on
their adm ssions they had fornmed an association for
acquisition of the shares of the Conpany, and for various
Sup.C.1./66-8
826
ot her purposes, and therefore it could be inferred that the
menbers of the association who controlled nore than seventy
five per cent of the total shares and the voting power had
acted in concert.
But the Incone-tax Appellate Tribunal held that the offers
made by the nenbers of the Kedia famly to the 1ncone-tax
I nvestigation Conm ssion that a single assessnent be nmade in
respect of their "secreted incone" treating them as an
associ ation of persons and that every nenber of the famly
be treated as jointly and severally liable to pay  tax on
that income were not relevant in determ ning whether the
Conpany was one in which the public were not substantially
interested, and that fromthe fact that the menbers of the
Kedia famly held 4,015 shares, it could not be inferred
that the shares were jointly acquired, or that the nenbers
of. the famly exercised control over the affairs of the
Conpany. The Tribunal observed
"....that unless and wuntil the departnent
clearly established by proper material that
the Kedias were acting in concert there is
absolutely no case for holding that t he
provi sions of Section 23A becone applicable to
the facts of the case as in this case we have
held that there is nothing to indicate that
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the separated nenbers of the Kedia famly
acted in concert we hold that no case has been
nade out by the Departnent for holding that
the assessee-conpany is one in which the
public were not substantially interested.”

The Hi gh Court expressed a doubt that the report made by the

I ncome-tax | nvestigation Conm ssion "nay not be evidence of

anyt hi ng contai ned therein", and proceeded to observe :
"There is no doubt upon the facts stated
above, that the five Kedias who held between
them 3, 115 shares, and also had an interest in

the 1, 000 shares of Messrs. Mohanl a
Murarilal, were in a position to control the
affairs of the Conpany. . . . In nmy opinion
Tri bunal cane to right conclusion. It may be

that the holders of the shares are in a
position to control the Conpany. The majority
of “sharehol ders may be directors or relatives
of directors or'relatives of sharehol ders.
But, that is not by itself sufficient to
satisfy the test. There nust not only be
evi dence to show that a nunber of individuals
are in a position to control the conpany, but
it must be shown that they are in fact acting
in concert and they have constituted a ’bl ock
so as to control the affairs of the conpany by
t hensel ves. Thi s requires some overt
act. . .. . There is not-a single fact to show
that the Kedias or their nonmi nees were in fact
acting in _concert or operating as a ’block’
The Tribunal was right in
827
coning to the conclusion that no nmaterials
were placed beforeit by the Department to
establish the fact that the Kedias in question
acted in concert or operated as a block, so as
to bring the assessee conmpany wthin the
provi sion of section 23A. "
By s. 23A(1) of the Incone-tax Act as it stood in the
rel evant years the Inconme-tax Oficer was required, if
satisfied that in respect of any previous year the profits
and gains distributed as dividends by any conpany were |ess
than sixty per cent. of the assessable inconme of the conpany
of that previous year, as reduced by the anpbunt of  incone-
tax and super-tax payable by the conmpany in respect thereof,
to make an order that the undistributed portion  of the
assessabl e i ncone of the conpany of that previous year shal
be deened to have been distributed as dividends' anong the
sharehol ders as at the date of the general neeting. But -
this power could not be exercised in respect of any  conpany
in which the public are substantially interested. By the.
Expl anation to s, 23A(1l) it was enacted that "a conpany
shall be deened to be a company in which the public are
substantially interested if shares of the conpany
carrying not less than twenty-five per cent. of the voting
power have been allotted unconditionally to, or acquired un-
conditionally by, and are at the end of the previous year

beneficially held by, the public .... and if any such shares
have in the course of such previous year been the subject of
dealings in any stock exchange .... or are in fact freely

transferable by the holders to other nenbers of the public."
This Court in Raghuvanshi MIls Ltd. v. Conm ssioner of
| ncome- Tax(1) examined the schene of S. 23A as it stood
before the Finance Act of 1955 and observed

"The wor d "public’ is used (in t he
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Expl anation) in contradistinctionto one or
nore persons who act in unison and anbng whom
the voting power constitutes a block. |[If such
a bl ock exists and possesses nore t han
seventy-five per cent. of the voting power,
then the conmpany cannot be said to be one in
whi ch t he public are substantially
i nt erested. .
the test is first to find out whether there is
an individual or group which controls the
voting power as a block. |If there be such a
bl ock, the shares held by it cannot be said to
be ’'unconditionally’ and 'beneficially’ held
by menbers of the public."
It is clear that in deciding whether an order wunder s.
23A(1) is called for, the Incone-tax Oficer must
determ ne--(1) whether ~there is an individual or a group
whi ch can control the voting power as
(1) [1961] 2S.C R 978-41 |.T,R 613.
828
a block.  The existence of such a bllock nmay be established
by showing that the voting power is vested in persons
possessing nore than fifty per cent. of the shares issued
who act in concert ; and (ii) that the block exercises a
controlling interest over the affairs of the conpany. Thi s
condition is satisfied only if the voting power of the block
or group is seventy-five per cent or nore. ~ If the block
hol ds seventy-five per cent of the voting power it shall be
deemed that the Conmpany is one in which the public are not
substantially interested. On the other hand, if the nenbers
of the public hold shares of the conpany (not being shares
entitled to a fixed rate of dividend, whether wth or
without a further right to participate in profits) carrying
not less than twenty five per cent of = the voting ' power
allotted unconditionally to, or acquired unconditionally by
them the Company shall be deenmed to be one in which the
public are substantially interested.
It is unfortunate that the Tribunal did not record'a finding
whet her there was a group of persons controlling the affairs
of the Conpany. In the view of the Tribunal, since the
acqui sition of 4,015 shares of the Conpany was not joint and
there was no other evidence that the nmenbers of the Kedia
famly were in fact acting in concert, the Conpany coul d not
be deened one in which the public were not substantially
i nterested. The High Court also made a sinilar approach
They were of the viewthat even on the finding that the
menbers of the Kedia family were in a position to contro
the affairs of the Conpany, there was no evidence of. any
overt act showing that they were acting in concert’ and
thereby constituted a bl ock
In our judgnent, that approach to the probl em was erroneous.
The Tribunal had to decide in the first instance whether
there was a group of persons acting in concert holding a
sufficient number of shares which may control the voting as
a block. But the existence of a block is not decisive. | f
there be a group of persons hol ding control over voting, the
Conpany would still be a Conmpany in which the public are
substantially interested, if twenty-five per cent. or nore
of the voting power has been, allotted wunconditionally to
and beneficially held by the public and the shares were in
the previous years subject of dealings in any stock exchange
in the taxable territories or were in fact freely
transferabl e by the holders to other nenbers of the public.
The two enquiries are distinct. The Tribunal in paragraph 9
of its order observed that there was no material placed by
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the Departrment to show that the Kedias in question acted in
concert so as to bring the assessee conpany within s. 23A
If thereby the Tribunal nmeant that there was no evidence to
prove that the menbers of the Kedia fanily "actually acted
in concert," the view taken by the Tribunal was, in our
judgrment, wong, since to establish that a Company is one in
whi ch
829
the public are not substantially interested, it is not a
condition that actual exercise of control by a group nust be
established. The Hi gh Court was apparently of the view that
the nenbers of the Kedia famly were in a position to
control the affairs of  the Conpany, but there was no
evi dence of any overt act or concert between them
But in Comm ssioner of Incone-tax, Bonmbay City-, v. Jubilee
MIls Ltd. (1) this Court held that no direct evidence of
overt act or concert between the nenbers of the group having
control over voting was necessary to prove that the Conpany
was not - one in which the public were substantially
i nterested. It was observed in Raghuvanshi MIls" case(2)
that "in deciding if there is such a controlling interest,
there is no fornula applicable to all cases. Rel ati onshi p
and position as director are not by thensel ves decisive. |If
rel atives act, not freely, but with others, they cannot be
said to belong to that body, which is described as ’public’
in the Explanation." In Jubilee MIIls' case(l) this Court
el abor at ed those observations and stated
"The test is not whether they ‘have actually
acted in concert but whether the circunstances
are such that human experience tells us that
it can safely be taken that they nust be
acting together. It is not necessary to state
the kind of evidence that wll prove such
concerted acting. Each case nust necessarily
be deci ded on its own facts."
On an analysis of the reasons recorded by the Tribunal and
the High Court, it is clear that the Tribunal held that the
Kedias did not forma controlling group because there was no
evidence that they actually controlled the voting, even
though they held nore than seventy-five per —cent ~of the
shares issued by the Conpany : the High Court observed that
the nenbers of the Kedia famly held 4,015 shares of ~the
Conpany and were in a position to control the affairsof the
Conpany, but there was no evidence to show that they did in
fact act in concert and controlled the ~affairs of the
Conpany as a block. But, as already observed, if the
menbers of the Kedia family forned a block and ~held nore
than seventy-five per cent of the voting power,it was. not
necessary to prove that they actually exercised controlling
interest. It is the holding in the aggregate of a najority
of the shares issued by a person or persons acting in
concert in relation to the affairs of the Conpany | which
establ i shes the existence of a block. It is sufficient, if
having regard to their relation etc., their conduct, —and
their common interest, that it may be inferred that they
nmust be acting together : evidence of actual concerted
acting is normally difficult to obtain, and is not insisted
upon.

(1) [1963] Supp. 1 S.C.R 83-48 |.T.R 0. (2) [1961] 2
S.C.R 978
830

We nay observe that the Hi gh Court appears to have felt sone
doubt as to the admissibility of the report of the Incomne-
tax investigation Conm ssion. But the |Income-tax authorities
are not strictly bound by the rules of evidence, and
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the nere fact that certain provisions of the Taxation
of Inconme (lnvestigation Conm ssion) Act relating to the
inquiries to be held were declared to be ultra vires

by this Court did not render the Comm ssion an unl awful body
; and in any event the admi ssions which are recorded by the
Conmi ssion, as having been made before them cannot be
ignored. The report had evidence value and could be taken
into account. Undoubtedly the report had to be brought to
t he noti ce of the Conmpany, and the Conpany had to be
given an opportunity to make its representati on against the
report and to tender evidence against the truth of the
recitals contained therein. It is not suggested that
this opportunity was not given. It was for the
Tribunal to determine, having regard to ordinary human
experi ence whether it may be safely taken that the nmenbers

of the Kedi a -~ fam 'y nmust have acted together as a
control ling bl ock. That enqui ry has not been made, and
the case has been decided on the application of a
test which is erroneous. W are, therefore, unable on

the statenment of case to answer the question referred.

We accordingly set aside the order passed by the High
Court and direct that the Tribunal do subnit a supplenentary
statement of the case unders. 66(4) of the Incone-tax Act,

1922, because in our view the statement of the case
al r eady referred to is not suf ficient to enabl e
determ nation of the case raised thereby. The Tri buna

may nake such additions or alterations in the statenent of
the case in the |light of the observations nade in the course
of this judgment. The Tribunal will submit the supplenentary
statenment of the case to the High Court. The H gh Court will
then proceed to determ ne the question according to |aw. The
costs of this hearing will be costs in the proceedings
bef ore the High Court.

Oder of Hgh Court set aside with direction, to, the
Tribunal to submt suppl enentary statenent of the case.

V. P. S

831




