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ACT:

Prevention of Corruption Act (2 of 1947), s. 5(1)(c)-Scope
of .

Sanction for prosecution-Principles for granting.

Practice and Procedure-Duty of prosecution to examne al
Wi t nesses Scope of.

HEADNOTE:

The appellant who was a Major in the MIlitary Engineering
Service, was in charge, of the expansion work of ' an air
strip and was gi ven possession of the land acquired for that
pur pose, along with valuable crops standing on the land. He
post poned giving delivery of the lland to the contractor for
the extension work. Instead, he allowed one of the owners
of the land to cut the crop and take it away wi thout in an
way accounting for it. A charge-sheet was filed against the
appel l ant under s. 5(1) (c) and s. 5 (1)(d) read with s
5(2) of the Prevention of Corruption Act, 1947. He was
aquitted of the offence under s. 5(1) (d) but was convicted
for the offence under s.5(1)(Cand the conviction was
confirmed by the Hi gh Court.

In appeal to this Court, it was contended inter alia (1)
that the sanction given by the Governnent or his prosecution
did not cover the trial of the charge under s. 5(1) (c); and
(2) the prosecution did not examne all the wtnesses
necessary to unfold the story of the prosecution

HELD: (1) For a sanction to be valid it nust be established
that the sanction was given in respect of the facts
constituting the offence with which the accused is proposed
to be charged. It is desirable that the facts should be
referred to in the sanction itself. |[If they do not appear
on the face of it, the prosecution nust establish aliunde by
evi dence that those facts were placed before the sanctioning
authority. The sanction nust disclose that the sanctioning
authority had fully applied its mind to them and the
sanction should be correlated to the particular offence or
offences with which the anused is charged or convicted.
[ 852E- F]

In the present case, the facts which the Gover nnent
considered for the purpose of granting sanction were :(a)
that the appellant was a public servant entrusted with crops
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standing on the land acquired for the extension of an air
field, (b) that by abusing his position as a public servant
he allowed standing crop to be cut fromthe said |l and, (c)
that by corrupt or illegal nmeans and by abusing his position
as a public servant he obtai ned pecuni ary advantage of about
Rs. 2,000 as the value of the crops that were cut from the
| and and that he dishonestly or fraudulently m sappropriated
the sanme by converting it into his own use. Under s. 5(1)
(c) of the Act a public servant shall be said to have
committed the offence of misconduct-in his duties if he
di shonestly allows any other person to convert to his own
use property which is entrusted to the said public servant.
The facts which have been set out in the order granting the
sanction are sufficient to indicate that the authorities
granting the sanction had the

849

of fence under s. 5(1)(c) in their contemplation. In fact,
the order specifically nmentions that provision whil e
granting /sanction. Even if there was an inference or

i mplicationthat the persons cutting the crops were abetting
t he appellant -in the offence the sanction could not be held
to be bad on that account. [854D, 855D

Bhagat Ramv. State of Punjab, A 1.R 1954 S.C. 621, Madan
Mohan Singh v. State of UP. A l.R 1954 S.C. 637, Coku

Chand Dwar kadas Morarka v. The King, A 1.R, [1948] P.C. 82
and Jaswant Singh v. State of Punjab, [1958] S.C. R 762,
referred to.

(2)Wth reference to each one of the person who, according
to the appellant, should have been called as w tnesses there
was al ready evidence relating tothe particular matter about
which those persons would have given evidence. In the
ci rcumnst ances the non-examnation of other Wit nesses,
wi thout anything nore, could not be treated as a defect in
the prosecution. [863G

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No.102 of
1969.

Appeal by special |eave fromthe judgnment and order dated
April 9, 1969 of the Punjab and Haryana Hgh Court in
Crimnal Appeal No. 1055 of 1966.

Frank Anthony and K. B. Rohatgi, for the appellant.

H R Khanna and R N. Sachthey, for the respondents.

The Judgnent of the Court was delivered by

Jaganmohan Reddy, J.-This Appeal is by Special |eave against
the Judgment of the High Court of Punjab  and Haryana
confirmng the conviction of the accused under Section
5(1)(c) of the Prevention of Corruption Act 1947 as al so the
sentence awarded by the Sessions Judge of one year’'s
Ri gorous | nprisonment and a fine of Rs. 2500, in default six
nmont hs Ri gorous | nprisonment.

The facts of the case in brief are that in view of the
Chinese invasion Air Field at Sirsa required to be extended
for which purpose the Mnistry of Defence, Govt. of India
took steps to acquire sone lands of agriculturists pursuant
to which a Notification dated Novenber 27, 1962 was i ssued
under Section 4 of the Land Acquisition Act 1884 for
acquiring 51.79 acres of land situated in the State of
Ahredpur . On the next day another Notification was issued
under Section 6 of the Land Acquisition Act on Novenber 28,
1962 and in view of the energency action under Section 17
was taken for obtaining possession of the land Wth a view
to its developnment. The |ands which were acquired bel onged
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to several |and holders including Moti Ramand P.W 12 Kewa
Chand. The Coll ector gave his award on 26-2-63 (Ex. P. 26)
in respect of these |ands, which actually neasured 49. 47
54-- S. C. India/71
850
acres, at Rs. 1350 per acre anmpbunting to Rs. 66,784.50 np
Apart from this anount conpensation was al so awarded for
standing crop anmpunting to Rs. 11,073.13 np
Before the | and was actually acquired the Appellant who was
a Major in the Mlitary Engi neering-Service was working as a
Garrison Engi neer and was inching of the extension. He had
in anticipation of acquisition and execution of the work
appoi nted A B. Ranadive, P.W 14 as Assistant Garrison
Engi neer who was to be responsible, for all the matters
connected with the acquisition of |and, denar cati on of
boundaries as an Engineer Inching for execution of the
contract and responsible for the maintenance of the Air
Fi el d. The work of° the extension of aerodynamc was
entrusted to one Telu Ram P.W 8 Contractor, with whom the
trusted to ME S. Departnent entered into an agreenent on
December 3, 1962. This agreenent was signed both by the
Appel  ant and P.W 14. The work according to that agreenent
was to be done in 2 phases-first phase was to commence on
10th January 1963 and was to be conpleted by 9th Cctober
1963. After the conpletion of the first phase the second
phase was to start on 10th Cctober 1963 and conpleted by 9th
May 1964. Pursuant to this agreenent” it - is said that
-synbolic possession of the |and which was acquired was
taken over by the Tehsildar on-1st February 1963, after
which at any rate it appears fromEx. P. 24 that actua
possession of this land was handed over by ‘the said
Tehsildar on 13th February 1963 to the appellant. The
recei pt Ex.P.24. 24 bears the signature of N. L. Handa, the
Tehsil dar and of Sukhchain Lal jain, P.W 11 on behalf of
the Mlitary Estate O ficer and the Appellant. From this
receipt it is evident that possession of 50.12 acres was
handed over by the Tehsil dar and taken over by the Appellant
and the Mlitary Estate O ficer Sukhchain Lal Jain
The case of the prosecution initially was that ~ after the
land so acquired with the standing crop was taken possession
of by the Appellant he sold the crop to Moti Ramand Kewa
Chand for Rs. 2500 and facilitated the cutting and taking
away of the «crop by postponing the handing over of the
possession to the contractor till the 5th April 1963 and
m sappropriated the noney. 1In respect of ~this allegation
the First Information Report (Ex. P. 29) was issued on
14-1-64 in which the following statenent is rel evant: -
"It is alleged that Mjor Som Nath accused who
is a Grrison Engineer Sirsa Air Field
subsequently sonetinme in the nonths of /March
and April 1963 permitted the renoval - of the
standing crop valued at Rs. 11073-13 by Shri

Mot i Ram and Kewal Chand etc., after,
accepting illegal gratification of Rs. 3000
fromthem Major Som

851

Nath did not account for this anbunt in the
CGovt. Revenues., He thus. abused his position
as a public servant

and caused pecuni ary advantage to said Shri
Moti Ram and Kewal Chand by giving them
st andi ng crops worth Rs. 13,000 for a
consi deration of. Rs. 3,000 only, whi ch
amount he accepted for his personal use and
thereby al so abused his official position and
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obt ai ned pecuni ary advantage, for hinself in a
sum of Rs. 3000.
The facts disclose the commission of the
of fence of crimnal nisconduct as defined in
Section 5(1)(d) read with Section 5(2) of the
Prevention of Corruption Act 1947 by Major Som
Nath accused. A regular case, is therefore
regi stered and entrusted to Inspector Baldev
Rai Handa for investigation."
After this F.1.R certain statenents were recorded by the
Mlitary authorities being DAto DE,DM DM 1, DN & DL of
Mani gain, Ml kh, Raj, Ganpat Ram Telu Ram Kewal Chand and
Sukhchain Lal Jain. A chargesheet was filed against the
Appel | ant under Section 5 (1) (c) and 5 (1) (d) read with 5
(2) of the Prevention of Corruption Act on 5-8-1966 after
obt ai ni ng sanction fromthe Govt. of India, Mnistry of Hone
Affairs on Ilth April, 1966 as per Ex. P.23. The Specia
Judge acquitted the Appellant of the second charge nanely
that being a public servant he had by corrupt or illega
neans or. by otherw se abusing his position as a public
servant obtained for hinself a sumof Rs. 2,500 from Moti
Ram of Sirsa for cutting the crops and thereby committed
,of fence under Section 5(1)(d) punishable under Section
5(2). The accused was however convicted under the first
charge for an offence under Section 5(1)(c) in that he being
a Garrison Engineer /incharge of the Air Field Sirsa and in
that capacity entrusted with standing crops of Sarson, G am
and Lusan on 30 acres of land a part of 49 acres of |and
acquired by the Govt. and which had been valued at Rs.
11, 073. 13 by the Revenue -authorities, _dishonestly or
fraudul ently allowed Mdti Ramof Sirsa to m sappropriate the
said standing crop and thereby contravened Section  5(1)(c)
of the Prevention of Corruption Act punishable with Section
5(2) of that Act. Against that conviction and sentence he
-appeal ed to the H gh Court which maintained the conviction
and sentence.
The |learned Advocate for the Appellant has neticulously
taken us through the entire docunentary and oral ~ evidence
and commented at | ength upon the various contradictions and
incongruities in the case of the prosecution with a view to
establ i shing that when the Appellant took possession of the
land there was no crop standing on it-that tile possession
of the land "was in fact delivered to Telu Ram Contractor
on 10-1-1963; that the said Contractor had admtted ’that
possession of the entire |and
852
was received by him that he carried on the construction
work in extending the Aerodrome; that 200/ 250 donkeys  were
al so used for doing the work by reason of which the crop was
danaged before Tehsildar had put the Appellant in possession
of the land and as a matter of fact there was~ - no crop
t hereon when he got the possession of the land. It was al so
contended that the H gh Court had not considered the
contradictions in the earlier statement nmade by some of the
witnesses to the Mlitary authorities and that it relied on
many of the docurments for affirmng the conviction of the
Appel lant without their actually being put to, him under
Section 342.
Before we consider these contentions it 1is necessary to
det erm ne anot her subm ssion of the | earned Advocate for the
Appel | ant which goes to the root of the jurisdiction of the
Court to try the offence, under Section 5(1)(c). If this
contention is wvalid then the conviction of the accused
cannot stand and therefore it is necessary to deal with this
matter first. It may be nentioned that though a conpl aint
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was nmade in the application for a certificate for leave to
appeal to this Court that the |earned Single Judge of the
Hi gh Court should have acquitted the Appellant on the sole
ground that there was no proper sanction for the prosecution
of the Appellant under Section 5(1) (c) of the Prevention of
the Corruption Act, this question does not seemto have been
urged before the H gh Court. In any case we do not think
that there is any validity in the submssion that the
sanction given by the Govt. of India does not cover the
trial of the charge under Section 5(1)(c) of the Prevention
of Corruption Act. For a sanction to be valid it nust be
established that the sanction was given in respect of the
facts constituting the offence with which the accused is
proposed to be charged.’ Though it is desirable that the
facts should be referred to in the sanction itself,
nonet heless if they do not appear on the face of it, the
prosecuti on nust establish aliunde by evidence that those
facts were placed before the sanctioning authorities. It is
therefore necessary to first examne the order of sanction
to ascertain on what facts it has been accorded.

The sanction that has been accorded is in the follow ng
terms:

11th Apri
1966.
"Wher eas it is alleged that Maj or Som
Nath...... while functioning as Garrison

Engineer, ME S., Ar Field at Sirsa from
13-2-63 to 54-1963 by corrupt or illegal neans
or by otherw se abusing his position, as such
publ i c servant, obtai ned pecuni ary advantage
of Rs. 2500 for-allowi ng the standing crops to
be cut from the land  acquired for t he
extension of Air Field Sirsa;, and or he
di shonestly or fraudulently realised and
m sappropriated Rs. 2500 during the aforesaid
period as the val ue of the

853

crops cut from the land acquired  for the
extension of Air Field Sirsa, which crops had
been entrusted to himas a public servant and
he instead of depositing the said sale price
into the Govt. Treasury converted it to his
own use;

And whereas the said acts of Major Som Nath..
constituted offences puni shable under Section
5(2) of the Prevention of Corruption Act, read
Wth Section 5 (1) (c¢) and (d) (Act No. 11 of
1947) of the said Act and Section 409 of  the
l.P.C
And whereas the Central Govt. after fully and
carefully examining the materials before it in

regard to t he sai d al | egati ons and
ci rcunst ances of the case, consider that Mjor
Som Nath...... shoul d be prosecuted in a court

of law for the said of fences.

Now therefore, the Central Govt both hereby
accord sanction wunder Section 197-Code of
Crimnal Procedure (Act No. 5 of 1898) and
Secti on 6(1)(a) of t he Prevention of
Corruption Act, 1947 (Act Il of 1947) for the
prosecution of Mj. SomNath for the said
of fences and for any ot her offences puni shabl e
under the provision of lawin respect of the
aforesaid acts by the Court of conpetent
jurisdiction.
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By order and in the nane of the President.

Sd/- (A P. Veera Raghavan)

Deputy Secretary to the Govt. of India."
Fromthe above order it is apparent that the facts which the
Central Govt. considered for the purposes of according
sanction were (a) that the Appellant as a public servant was
entrusted wth crops situated on the land acquired for the
extension of Air Field, Sirsa
(b) that by abusing his position as a public servant he
al l owed the standing crops to be cut fromthe said | and
(c)that by corrupt or illegal neans and by abusing his posi-
tion as a public servant he obtained pecuniary advantage
O Rs. 2500as the value of the crops to be cut fromthe | and
and/ or he dishonestly or fraudulently m sappropriated that
sum by converting it into his own use instead of depositing
the said sale price
in the Govt. Treasury.
On these facts and after applying its mnd as spoken to by
P.W 10 'Kalra the Governnment accorded its, sanction for
prosecuti'on” of the offences puni shabl e under Section 5(2)
read with
854
Section 5(1)(c) and 5(1)(d). The question therefore Wuld
be whether these facts were sufficient to sustain the
sanction under 5(1)(c) even if the charge under 5(1)(d) had
failed. This question in turnwill depend upon what are the
i ngredi ents of the offences under 5(1)(c) and (d) read with
Section 5(2). Under 5(1)(c)-A Public servant is said to
commit the offence of msconduct in the discharge of his
duty if he dishonestly or fraudulently m sappropriates or
ot herwi se converts for’ his own use any property entrusted
to himor under his control as a public servant or. allows
any other person so to do, and under (d) if he by corrupt or
illegal means or by otherw se abusing his position as a
public servant, obtains for hinmself or for any other person
any val uabl e thing or pecuni ary advant age.
It would be seen therefore that 'under Section 5(1)(c) a
public servant wll be said to comit the offence of
m sconduct in hi& duties if he dishonestly allows any  other
persons to convert to his own wuse property Wich is
entrusted to the said public servant The facts which have
been set out in the order granting the sanction certainly
are sufficient to indicate that the authorities granting the
sanction had the offence under Section 5(1)(c) alsoin their
contenpl ati on. In fact the order specifically nmentions
t hi sprovi si on while granting sanction.
We shoul d have thought this WAs an obvi ous conclusion but
the | earned Advocate for the Appellant strenuously contended
that the charge against the Appellant was of a  notiveless
of fenceand in any case the facts as disclosed show that not
only at thetinme when the First Information Report was ' given
but even at the tine when sanction was accorded that the
prosecution wag nmerely concerned with the charge that the
appel l ant bad all owed the crops to be cut on the condition
that Rs. 2500 wll be paid and received the npbney and
m sappropriated or converted it tohis own use by not paying
it intothe Govt. treasury. There is therefore no basis for
sanction for a charge under Section 5(1)(c). it is further
contended that the stand taken by the prosecution was that
"the persons who we're permtted to cut the crops bad’ not
conmtted any offence. |If so a charge under Section 5(1)(c)
would inplicate those persons also in the conmission of an
of fence which certainly would not have, been in t he
contenpl ation of the authorities granting the sanction. In
support of this contention three decisions have been cited
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before wus nanely Bhagat Ramv. State of Punjab(l), Madan
Mohan Singh V. State of U P. and CGokul chand Dwar kadas
Mordrka v. The King

(1) A I.R 19-54 s. C 621

(3) A 1. R 1948 Privy Council 82.

(2) A 1.R 1954 _.C 637.

855

Bhagat Ranis case was not concerned with the sanction but
only with the question, whether the offence could be altered
to one of abetment of an offence of Section 409 I.P.C. from

one wunder Section 409 simpliciter. It was held that an
alteration of the Appellant’s conviction under Section 409
I.P.C. into one of abetnent thereof would inply a definite

findi ng agai nst the subordinate Judge who is not before the
Court and as such it would be unfair to nake such an
alteration. W do not see how this case can assist the
appel l ant becausein the first-ace there is no question of
an alteration, of the charge and secondly the circunstance
that soneone who is not a public servant abetted the
appel l ant' is hardly relevant.” But even so the offence wth
which the appellant is charged under Section 5(1)(c) does
not necessarily involve ;An abetnent with the person whom he
had di shonestly allowed to--cut and take away the crop. For
instance it 1is quite possible that the person whom he
allowed to cut the/crop may be his own relation or friend in
whom he may be interested and who may, however, not know
that the accused was doi ng sonething di shonest in permtting
him to cut the crop. in any case the facts which have been
stated, in the sanction clearly indicate that the appellant
has di shonestly allowed the crops to be cut so that there is
no question of any inference or inplication that the persons
cutting the crops were abetting himin the offence.  Even if
it were so the sanction cannot be held to be had on that
account .
CGokul chand Dwar kadas’ s case alsois of no assistance to the
appel | ant because in that case the sanction did not disclose
the facts on which it was given but nerely sanctioned the
prosecution for a breach of certain provisions, “Sir/ John
Beanont delivering the Judgenent of the Judicial ~ Conmittee,
observed at page 84:
"But if the facts constituting the offence
charged are not shown on the face of the
sanction, the prosecution nmust prove by
extraneous evidence that those, facts were
pl aced before the sanctioning authority......
Nor, in their Lordships’ view, is a -sanction
gi ven wi t hout reference to the facts
constituting the offence a conpliance with the
actual terns of cl. 23. Under that clause
sanction has to be given to a prosecution for
the contravention of any of the provision of
the Order. A person could not be 'charged
nerely with the breach of a particul ar
provision of the Oder; he must be charged
with the conmmssion of certain acts which
constitute a breach, and it is to that
prosecution that is for having done acts which
constitution breach of the Oder-that the
sanction 'is required. 1In the present case
-there is nothing on the face ,of the
sanction, and no extraneous evidence, to show
that the sanctioning authority knew the facts
alleged to
856
constitute a breach of the Oder, and the
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sanction is invalid."
The case of Jaswant Singh v. The State of Puniab(l) was al so
cited by the Respondent’s advocate in support of the conten-
tion that the trial of two offences requiring sanction was

not valid. |In that case sanction was given under Section 6
of the Prevention of Corruption Act 47 for the prosecution
of the appellant for having received illegal gratification

from one Pal Singh. He was charged with and tried for two
of fences wunder Section 5(1) (a) of the Act for habitually
accepting or obtaining illegal gratification and under
Section 5(1)(d) for receiving illegal gratification from Pa
Si ngh. The Session Judge had found that both charges were
proved. Whiile in Appeal the H gh Court held that the Appel-
lant could neither be tried nor convicted of the offence
under 5(1)(a) as no sanction had been given in respect of it
but uphel d the conviction-under Section 5(1)(d) for which
sanction had been-given.: A perusal of the sanction would
show that the sanctioning authority had applied their mnd
to only ~‘one-instance but the prosecution were seeking to
make the —sanction cover the offence of a habitual bribe
taker which clearly inplies that the sanctioning authorities
must consi der the nunber of instances when the accused took
bri bes and on what occasions as would justify a charge of
his being a habitual bribe taker. Sinha;, J, as he then was
whil e di sm ssing the appeal observed at page 766: -
“"In the present case the sanction strictly
construed indicates the consideration by the
sanctioning authority of the facts relating to
the receiving of the illegal gratification
from Pal  Singh and therefore the appellant
could only be validly tried for that - offence.
The contention that a trial for two offences
requiring sanction is wholly void, where the
sanction is granted for one offence and not
for t he ot her, i s in our opi ni on
unsust ai nabl e. Section 6(1) of the Act @ bars
the jurisdiction ‘of the Court to t ake
cogni zance of an offence for which  previous
sanction is required and has not been /given.
The prosecution for offence under S. ~5(1)(d)
therefore is not barred because the
proceedi ngs are not without previous sanction
which was validly given for the offence of
receiving a bribe fromPal Singh, but the
of f ence of habitually receiving il ega
gratification could not be taken cognizance of
and the prosecution and trial for that offence
was void for want-of sanction which is a
condition precedent for the Courts taking
cognizance of the offence alleged to be
committed and therefore the Hgh Court has
rightly set aside the conviction for that
of fence. "
(1) [1958] S. C R 762.
857
These cases instead of supporting the contention of the
| earned Advocate anply denonstrate that the facts which
formed the basis of the sanction and which was accorded
after the sanctioning authority had fully applied its mnd
to them should be correlated to the particular offence or
of fences with which the accused is charged or convicted.
In our viewthere is no justification for holding that the
conviction under Section 5(1)(c) read with 5(2) is bad for
want of the requisite sanction
Now on the merits of the case as we said earlier the |earned
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Advocate for the appellant has referred to the evidence in
neticul ous detail and has comented thereon, at |ength but
this Court ordinarily does not reappropriation the evidence
with a viewto arriving at its own finding as if it was a
Court of fact and does not ordinarily upset the findings of
the High Court which has on an evaluation of the evidence
affirmed the trial court’s conviction and sentence. It has
been contended firstly that the High Court was in error in
relying on certain evidence for convicting the accused which
was not put to him Secondly the evidence that was
necessary to unfold the story of the prosecution has not
been produced by the prosecution but the Trial Court and the
High Court ignored this lacunas in the prosecution case.
Thirdly the Judgnments show that there was utter confusion in
respect of the date on which possession of the acquired |and
was given to the Appellant and the date on which it was
given to the Contractor for carrying on the work, as also in
respect of the fact whether there was any crop standi ng when
the Appel 'ant 't ook possession of the |and and at what period
of time the crop was cut and the work comenced.
Before we deal with the contentions urged on behalf of the
Appellant it is necessary to have a clear picture of certain
broad features of the case: The Air strip which was being
extended is in one straight line with " Taxi-ways. P. W14
Ranadive tells us/that if one were to go fromthe entrance
of Ar Field to the acquired | and one would have to pass
through RD 4500 to 1200. The acquired land extended from RD
1200 to RD 00. According to P.W 8 Telu Ram . he acquired
possession of the land of the length fromRD 4500 to RD 1200
on 10th January 1963 and that tile possession of the
acquired Iland was not delivered to himas it had not been
acquired by that time. Ex. DOreview report which is
headed Techni cal Administration Contract shows that the date
of review was 9th February 1963. In this docunent the date
of the conclusion of the contract is given as 3rd
Decenmber’ 62 and date of conmmencenent of work as 10th
January’ 63, date of conpletion of (1st phase 9th Cctober, '63
and second phase 9th
858
May 1964. To the Question "Have all sites- been handed over
on due date" the answer shown- was an affirmative ’'yes".
There is However nothing in this docunent to show what is
the site of’ which possession was handed over to and- taken
by Telu Ram on 10th January '63. It is not the case of the
Appel |l ant that acquisition of the |land on which the crop was
standing had taken place nor could possession of it been
handed over to him because he denies that there was any crop
on the I and when the possession of the | and was handed . over
to him That there was crop on "the land is anply born /out
by a letter of the Appellant dated 12th February 1963
addressed to M. G L. Nagpal, Sub-Divisional Magistrate,
Sirsa. Inthis letter he says: -

"12th Feb. 1963.

My dear M. Nagpal,

I am witing to you Wth regard to

acquisition of land for Sirsa Airfield. As,
you know, the Additional Deputy Conm ssioner
Hissar wll be visiting his location on 13th

Feb. 1963. The Mlitary Estates Oficer,
Del hi, M. K K Gankhar will also be here on
13th norning., It is desirable that entire
proceedings Wth regard to acquisition of |and
and determ ning conpensation for st andi ng
crops for the total area of 39.58 acres in
M rpur and Ahmadpur villages tire finalised an
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this date. As | have told you personally, we
are keen to finalise the proceedings for the
total area to be acquired by us and not by

phses. This is interest of the project. I
therefore request you to issue sui tabl e
instructions to, your staff so that all the

rel evant papers may be suitably prepared.”
Even if Exhibit DQ gave a correct picture, it could be in
relation to the airstrip already in existence, as this would
be necessary for a contractor who is charged with duty to
carry out extension work to go on the site collect materials
and get everything ready to execute his contract. |In fact
as we have noticed earlier this is what Telu Ram says in his
evidence, nanely that on loan January’' 63 no delivery of
possessi on of the remaining land other than RD 4500 to 1200
(the land in which there is the existing run-way) was given.
It was then that he wote on 23-1-1963 as per Ex. 8 to
the Assistant ~Garrison Engineer conplaining that the
possession of the whole of the |and had not been delivered
to him A copy of this letter was sent to the Garrison
Engi neer-the Appellant. This letter shows two things (a)
that conplete site 4500 to O ft. has not yet been handed
over "as it was presumed
859
that the possession of the Iand could not be had so for" and
(b) that as |evels have not been given, the final excavation
of the foundation cannot be done and all subsequent
operations are therefore w thheld.
This letter clearly indicates that sone excavation was being
done as otherwise there is no neaning in saying that fina
excavation cannot be done. This |Is also consistent with the
ot her evidence that sone work was in progress Wich gain is
in accord with the evidence of Telu Ram P.W 8 that he got
the possession of RD 4500 to RD 1200. The extension of the
Airstrip wuld nean that the existing Airstrip is being
extended, so that the initial work can be started and
continued on the existing Airstrip. It is not as/ if the
existing Airstrip ends at the boundary of RD 4500 to RD
1200, so that the work of extension can go on in the
existing Airstrip even before possession of ~the ~acquired
land was given. This is further confirmed by a perusal  of
the letter witten by the Appellant to Telu RamP.W 8 in
reply to his letter dated 28th February’ 63 (not produced)
that "Necessary possession of the, runway and taxi track has
already been given to you. You are therefore requested to
set out the work and get the same approved by the Engineer-
in-charge before starting the work". This shows that no
work had in fact been undertaken on the land ‘acquired. and
al so that possession of the existing runway and . track had
al ready been given. Nothing is specifically mentioned about
possession of the acquired | and being given to himon that
date. The work on that land is only at the stage of getting
approval .
Now the next question is Wien was the possession of the
acquired land obtained by the Appellant and when did  he
deliver it to PPW 8. P.W 14, says that synbolic possession
was delivered to himin respect of the acquired |and on the
1st February’ 63. It woul d however appear fromExh. P. 24
that actual possession was delivered to the Appellant on
13th February 63 as per the delivery receipt executed by
him the Tehsildar and P.W11l, a representative of the
Mlitary Estate office and that even according to his letter
already referred to Ex. P.13 there wag standing crop on the
land as otherwise there is no meaning in the Appellant
saying therein that it is desirable that entire proceedings
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with regard to acquisition of I|and and det er m ni ng
conpensation for standing crops for’ the '"total area of 39-
58 acres are finalised on the 13th February.

There is also credible evidence that possession of the
acquired land was not handed over to the contractor till
l[ate in, March 63 though, it was handed over to and, taken
over by the Appellant on 13-2-63. The Khasra G rdawari Ex.
P.3 would show that there was a crop of Sargon (Mistard)
Gram and Lusan, at any rate on

860
20th March 63 at a time when the land has been shown
therein to have been in possessi on of the

Mlitary authorities. Ex. P. 2 is a certified copy by the
Tehsildar dated 18-9-63 which shows that as per t he
G rdawari on 20-3-63 crops were standing on the lands in the
vill age Ahmedpur acquired by t he Mlitary
authorities for Sirsa 3 Airfield construction, the details
of which were that the total land acquired for Airfield 49
acres,  the Jland on which crops. were standing in good
condition 23 acres and the | and on which crops were standing
in damaged condition 7 acres and uncultivated |and 19 acres.
Mani Ram Patwari had stated that by the 20th March 1963 sone
ground had been cl eared. Sukhchain Lal Jain P.W 11 who had
also come to obtain possession on behalf of the Mlitary
Estate Oficer had said that he had seen sone part of the
crops had been cut by 13-2-1963, but was not aware who had
cut them This | evidence, however, does not assist the
accused. At the nost it shows that a small portion of the
crops were cut but it is apparent that that has not been
taken into account by the Collector in assessing the value
of the <crop because it is on that day that crops were
i nspected for that purpose and subsequently the Agricultura
Oficer also had in his letter dated 18-2-63, which has been
cited in the award Ex. P. 26 intimated that on inspection
the crops were found to be very good. ~He had al so given the
approximate yield and the rate at which the crop can be
val ued with which the Collector agreed and awar ded
conpensation. It is therefore clear that in estinmating the
crop, the small portion of the | and where crops were /stated
to have been cut by the 13-2-63 even if true could not have
been taken into account. It nay also be stated that the
Contractor had witten to the, Garrison Engineer on 28-2-63
requesting himto hand over imediately the possession of
the remaining portion of the |and so that excavation work is
not held up. He also informin that Jletter that the
excavation in all available portions of the taxi track and
runway has been conpleted. This again does not specifically
refer to the land which is being acquired. At any rate on
the 23rd March, 1963 P.W 8 has again witten to the
Garrison Engineer nanely the Appellant that the excavation
of the taxi track could not be proceeded with for  -want of
alignment to be given which was pending for want (because)
of standing crops, in the |l and, the possession of which has
not been given so far. Thereafter the follow ng pertinent
st at ement appears nanel y-

"Now, today | find that the crops have been

conpletely cut and as such it is requested

that further necessary action in the natter of

giving the alignnent and possession of |and

may pl ease be taken at your end."
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On the 6th April, 1963 he has again witten to

the Garrison

Engi neer saying as follows: -

"You have verbally asked me nowto take the
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site after the crop is cut and the necessary
marking of the alignment has been taken in
hand but this handing over has not been shown
on the site order book by the A GE (B'R
despite my request.
He my please be asked to conplete this
formality without any loss of tine."
In reply the Appellant states in his letter Ex. P. 12 dated
the 10th April "The nmatter has already been discussed with
you and finalised. No further actionis required to be
t aken".
It can be seen fromthe above that the appellant is
reluctant to reply in witing as to what he is asking the
contractor to do under verbal orders while the contractor
for safeguarding his position is insisting on having it in
writing.
The Trial Court as well as the H gh Court are in our view,
justified. in holding that crops of Sarson, gram and |usan
were standing on the land acquired by the Mlitary for

extension of the Aerodronme. It wll also justify the
conclusion that they werethere at any rate till the 20th
March 1963 and according tothe letter of the contractor
(P.W 8) on 23-3-63 they were conmpletely cut. 1In so far as

handi ng over of the possession of the land to the Contractor
(P.W 8) is concerned, the Trial Court and the Hi gh Court
are equally justified in coming to the conclusion that the
accused had not delivered the possession of the land to the
contractor till quite late as would appear fromthe letter
of P.W 8 dated the 5th April, 1963

We are aware of the argunment addressed before us that sone
of the witnesses had said that the water channel's had been
closed in February 1963 and therefore no crop could
thereafter have been standing on the l'and and nust have been
destroyed. There is also the further argunment that sone of
the statements recorded by the Mlitary authorities were not
taken into account, as the Hi gh Court had thought that since
t he deponents denied the contents the officers who 'recorded
the statenment m ght have been called to show that they were
properly recorded. The | earned advocate for the  respondent
also tried to support the stand taken by the High Court. It
lis true that when a witness has admitted having signed his
previous statenents that is enough to prove that ~some
statement of his was recorded and he had appended his
signature thereto. The only question is, what use can be
made of such statenents even where the witness admits having
signed the statenents nade before the Mlitary Authorities.
They
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can at best be used to contradict in the cross-examnation
of such a wi tness when he gives evidence at the Trial /Court
of the accused in the manner provi ded under Section 145 of
"the Evidence Act. |If it is intended to 'contradict | the -
witness by the witing, the attention of the w tness ' should
be called before the witing can be proved to those parts of
it which are to be used for the purpose of contradicting
hi m If this is not done, the evidence of the witnesses
cannot be assailed in respect of those statements by nerely
proving that the witness had signed the docunent. When the
wi tnesses are contradicted by their previous statements in
the manner aforesaid, then that part of the statements which

has been put to the witness will be considered along wth
the evidence to assess the worth of the witness in
determining his veracity. The whole of the previ ous

st at enent however cannot be treated as substantive evidence.
We do not find that the assessnment of the evidence by the
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Trial Court and the H gh Court even in the Iight of such of
those previous statenments that have been put to t he
witnesses in the nmanner stated above is in any way
unjustified. It is said that some of the docunents i.e. Ex.
8, 10 and 11 have not been put to the w tnesses even though

the Court relied upon them Ex. P.8 as already noticed is
the letter of Telu RamJain to the Assistant Garrison
Engineer and P. 10 is the letter of Telu RamJain to the
Garrison Engineer. Both these related to possession of the
acquired |l and not being given to him |In the exani nation of
the accused under Section 342 the Special Judge in our vVview
did put all the circunstances against the accused which
formed the basis of the conviction. He was asked about the
synbolic delivery of possession, the handing over of the
actual possession of the Iand on 13-2-63 and the existence
of crops on the date when possession was delivered on 16-2-
63. He was asked about Telu Ranis evidence and al so that he
had given possession of the land RD 1200 to RD 00 to the
contractor after the crop had been cut. The letter Ex. P

13 was al'so put to himand he was asked about the existence

of the crops: It cannot, therefore be said that circum
st ances appearing agai nst the accused which have formed the
basis of the conviction had not been put to him The

appel | ant has deni ed that there was any standing crop on the
| and acquired on any date after 13-2-63. ' On the other hand,
he enphatically asserted that at the tine when t he
possessi on was delivered to himon 13-2-63 there was al so no
crops standing on the acquired | and. This statenent is
clearly false as it is against credible docunentary evidence
at a tine when there was no possibility of any charge being
| evi ed against the appellant. 1t is also incorrect because
the ,contractor did not work on the acquired l'and since 1-2-
63 that position is reflected in the review report initiated
by the A GE on 9-2-63 (vide Ex.© DQ- The appellant’s
statement is therefore
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belied by the docunentary evi dence whi ch shows unm'stakably
that there was on 13-2-63 bumper crops of di fferent
varieties standing,on the |and which.  was valued thereafter
and conpensation assessed. W do not therefore think that
there is any justification in the criticism that
circunst ances appearing in the several documents have  not
been put to him

It is lastly contended that certain w tnesses who woul d be
necessary to unfold the prosecution story have  not been
called and.in spite of the Court directing the production

of the wusufruct register it was not produced. These
omssions it is submtted by the |earned advocate has
prejudiced the accused. As the |earned advocate for/ the
respondent rightly pointed out with reference to each one of
the persons who, it was clained, should have been- call ed,
that there was already evidence relating to the particular
matter about which the person specified was sought ‘to be
cal | ed. For instance, it is said that Gankhar, Mlitary
Estate officer was not produced to prove the receipt Ex. P

24, But this was not necessary because Gankhar was not
present nor did he sign the receipt. The person who had
signed the receipt is Sukhchain Lal Jain and he was exani ned
as PPW 11. Simlarly, it is said that the Tehsildar N L.
Handa has not been produced. But when the prosecution
relies wupon the proof of Ex. P. 24 as also to establish
that there was standing crops on the Iland when t he
possessi on was delivered on 13-2-63 on certain w tnesses who
wer e present on the respective occasions, the non-
exam nati on of other w tnesses w thout anything nore cannot
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be treated as defect in the prosecution. Before the High
Court also this grievance was aired but that Court also
i kewi se found no justification init. W are therefore not
impressed with this argument. On’ a careful consideration
of the evidence both oral and documentary it is established
that the Appellant who was in charge of the expansion work
on the air-strip was given possession of the land acquired
for that purpose on 13-2-63, that there was standing
thereon, a bunper crop of Sarson, gramand Lusan on that
day, that he was therefore entrusted with this crop, that he
postponed giving delivery of the land to the contractor
till, at any rate after the 23rd March, 1963 and before the
6th April, 1963 and that he allowed the crop to be cut and
taken away wi thout in any way accounting for it which shows
that it was done di shonestly and raudul ently.
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The fact t hat ot wi-t hst andi ng over whel m ng evi dence
particularly of his own admi ssion at the tinme he denies that
there were ever any crops when delivery of possession of the
land acquired was taken by him further reinforces the
conclusion that he allowed the crops to be cut away wth
di shonest or fraudulent notive. W do not think in these
circunstances there is any justification whatever for
interfering with the concurrent findings of the Trial Court
and the H gh Court that the Appellant is guilty of an
of fence under Section 5(1)(c) read with Section 5(2) of the
Prevention of Corruption Act and consequently the appeal is.
di sm ssed

V.P.S. Appea
di sm ssed
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