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ACT:

Hi ndu Law Joint fam |ly-partition-Inpartible estateincidents
of -Rul e of incorporation-If applicable both to i mmovabl e and
novabl e property-Fam |y custom of inpartiblity of novables-
Al'i enation, power of holder-Statute _abolishing estate,

Buil dings incorporated in ‘inpartible estate, if becomnme
parti bl e--Madras Inpartible Estate Acts, (Mad. 11 of 1902),
(Mad. 11 of 1903) and (Mad I of 1904)-Madras Estates

(Abolition and conversion into Ryotwari) Act, 1948 (Mad 26
of 1948), s. 18 (4).

HEADNOTE:

The Vizianagramfanmily was a joint Hndu famly. [t owned
a very large estate which was inpartible and devolved by
prinmogeniture. At Various tines the holder of the estate
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acquired other properties, noveable as well as| inmovable,
sonme of which were incorporated in the inpartible estate
In 1948, the Madras Estates (Abolition and Conversion into
Ryotwari) Act, 1948 was enacted and the Vizianagram estate
was taken over by the State. The holder of the estate filed
a suit for partition of the joint famly properties,
claimng as inpartible the estate as originally granted to
the ancestors of the party together with certain imovable
properties subsequently acquired and incorporated in the
original estate and certain jewels described as regalia.
The suit was contested, inter alia, on the grounds that the
subsequent |y acquired i movabl e properties wer e not
impartible, that the theory of incorporation could not apply
to novables and that even if the buildings had been
incorporated in the estate by virtue of s. 18 (4) of the Act
they became partible.

Hel d that the i mmvabl e property subsequently acquired which
had been incorporated in the estate originally granted was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 26

also inpartible. An ancestral estate to which the holder
has succeeded by the custom of prinogeniture is part of the
joint estate of the undivided H ndu famly. Though the
other rights enjoyed by nenber of a joint If Hndu famly
are inconsistant in the case of an inpartiable estate the
right of survivorship still exists. Unless the power is
excluded by statute or customthe hol der of customary
inmpartible estate, by a declaration of his intention, can
incorporate with the estate his self-acquired inmovable
property and thereupon the said property accrues to the
estate and is inpressed with all its incidents including a
custom of descent by prinmpgeneture In all such cases the
crucial test is one of intention. A holder of an inpartible
estate can alienate the estate by gift inter vivos, or even
by a wll, though the famly is wundivided; the only
[imtation on this power could be by a famly customto the
contrary or the conditions of the tenure which have the sane
effect.” The Madras Inpartible Estates Acts, 1902-1901 have
expressly nade impartible estates i nal i enabl e; this
inalienability attaches not only to the estate as originally
granted but also to the properties incorporated in it.
Shi ba Prasad Singh v. Rani Prayag Kumari Devi (1932)L. R 59
. A 331, Rani Sartaj Kuari v. Deoraj Kuari (1888)L. R 15
1. A 51, Venkata Suryav. Court of Wards, (1888) L.R 26 1.
A. 83-RamRao v. Rajaof Pittapur, (1918) L. R 4.5 1. A
148 and Col | ector of Madras v. Motoo Ranl ali nga Sat hupat hy,
(1868) 12, Moo. 1. A 397, referred to.
The theory of incorporation does not apply to novable
property. But if afamly customis proved that a ceartain
405
Cat egory of novable property is recognised by the famly as
inmpartible that custom would be recognised. A famly
custom |ike any other special custom should be ancient and
invariable and rmust be proved by clear and umanbi guous
evi dence. In the case of a famly -custom instances it
support of the custom may not be as nmany or as frequent as
in the case of custons pertaining to a territory or to a
conmunity. In dealing with fam ly custons, the consensus of
opi nion anongst the nmenbers of the family, the -traditiona
belief entertained by them and acted upon by them their
statements and their conduct would all be relevant. The
evidence in the present case established that there was a
fam ly custom under which some of the cerenonial jewels were
treated as formng part of the regalia which belonged tothe
hol der of the estate.
Ramal akhmi  Anmal v. Sivanant ha Perunal Sethurayar, (1872) 14
Mbo. I. A 570 and Abdul Hussein Khan v. Bibi Sona (1917)
L. R 45 1. A 10, referred to.
The buil di ngs which had been incorporated in the inpartible
estate were not nade partible by s. 18 (4) of the abolition
Act. The buildings falling within s. 18 (4) were vested in
"the person who owned theminmedi ately before the vesting".
The expression "the person who owned" refers only to the
| andhol der and not to other persons. The fact that the word
"l andhol der" was riot used in s. 18 (4) made no difference.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 170-177 of
1961.

Appeal s fromthe judgnent and decree dated March 30, 1956 of
the former Andhra Pradesh Court in 0. S. A Nos. 129 and 131
of 1954 and 3 and 34 of 1955.

G S. Pathak, P. Ram Reddy, V. V. Raghavam K S Reddy
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and A, V. V. Nair, for the appellant (in C A Nos. 170 and
171 of 1961) and respondent No. 1 (in C. A Nos. 1.72 to 177
of 1961).

M C. Setalvad, C. K. Daphtary, SolictorCGeneral of India,
S. Mohan Kunr agamangal am G~ Ramekri shna, S. Mohan, T.
Sur yanar ayana
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Murthy and T.V.R Ttachari, for the appellant (in G As.
Nos. 172 and 173 of 1961) and respondent No. 1 (in C A Nos.
170 and 171 of 1961) and respondent No. 2 (in C As. Nos.
174 to 177 of 1961).

A V. Viswanatha Sastri, D. Y. Sastri and R CGopal akri shnan
for the appellants (in G 'As. Nos. 174 and 175 of 1961) and
respondents Nos. 3 and 4 (in C As. Nos. 170 to 173 of
1961) and respondents Nos. 4.and 5 (in G As. Nos. 170-177
of 1961).

C. B. Agarwala and K.-K. Jain, for the appellant (in C.
As. Nos. 176 and 177 of 1961) -and respondent No. 4 (in
G As. Nos. 174-175 of 1961).

1963. WMarch 19. ~ The judgnent of the Court was delivered by
GAJENDRAGADKAR J. - Thi s group of ei ght appeal s which has been
brought to this Court - witha certificate issued by the
Andhra Pradesh H gh Court, arises out of a partition suit
filed by the plaintiff Viziaram Gajapathi  Raj || against his
younger brother Visweswar Gajapathi Raj, defendent No. 1,
hi s nmother Vidyavathi’ Devi-, defendant No. 2, his uncle Sir
Vi jayanand Gajapathi Raj, defendant No. 3, and his grand-
not her Lalitha Kumari. Devi, defendant No. 4. The parties to
this litigation are nmenbers of the Vizianagramfam ly which
owmns a very large estate. This estate is “inpartible and
devol ves by prinogeniture. The rel evant genealogy of the
famly which is set out at the end of -this judgnment clearly
brings out the relationship between the parties, and shows
at a glance how the Vizianagram Estate was hel d by different
holders fromtime to time. Narayana Gajapathi Raj 'may be
regarded as the founder of the famly. H's son who
succeeded to the estate on the death of his father in 1845
can claim to be the real naker of the fortunes -of this
famly. He managed the estate from 1845 to 1879 and during
the course of’ his managenent |ie bought
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a | arge anmount of property, novable and i movabl e including
a large estate in and around Banaras. At his death he |eft
behind him his only son Ananda Gajapathi Raj —and his
daughter Appala Kondayanba |. Appal a Kondayanba | subse-
guently becane the- Mharani of Rewa. Ananda Gajapathi Raj
died issueless on May 23, 1897. Before his death, he had
executed a wll bequeathing all his properties to his
maternal uncle’s son Chitti Babu. Later, on Decenber/ 18

1897, Ananda Gaj apathi Raj’'s nother Al ak Rajeswari | adopted
Chitti Babu to her husband so that as a result- of his
adoption, Chitti Babu became the adoptive brother of | Ananda
Gaj apathi Raj who had executed a will in his favour ' before
his death. It appears that Chitti Babu had been brought - up
in the Vizianagramfamly and when Ananda Gajapathi Raj
executed his wll, it was anticipated that Chitti Babu
woul d, in due course, be adopted by Alak Rajeswari 1. Al ak
Raj eswari | died in 1901 after executing a will by which she
gave a life estate in her properties to her daughter, the
Maharani of Rewa, and the remainder to the Children of
Chitti Babu. On Cctober 28, 1912, Chitti Babu executed a
Trust Deed in favour of a trustee for the benefit of his
m nor son Al ak Narayana, subject to paynent of naintenance
to maintenance hol ders and paynents due to his creditors.
On Decenber 14,1912, the Maharani of Rewa died, but before
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her death, she had executed a will bequeathing all her
properties to Chitti Babu for Ilife and the renainder in
equal shares to Alak Narayana and his younger brother
Vi jayananda Gajapathi Raj. During Citti Babu's life-time
the Inpartible Estate Acts passed by the Madras Legislature
in 1902, 1903 and 1904 cane into force. Chitti Babu died on
Septenber, 11, 1922. On his death, Al ak Narayana succeeded
to the estate

In 1935, the Vizianagram Estate and the other properties
bel ongi ng to Al ak Narayana went under
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the managenment of the Court of Wards and continued to be in
such managenent till ‘they were handed over to Al ak
Nar ayana’ s son Vi ziaram Gajapathi Raj, t he pr esent

plaintiff, in 1946, Al ak Narayana havi ng died on October 25
1937. During the tinme that the estate was bei ng nanaged by
the Court of Wards, Vijayananda Gajapathi Raj, defendant No.
3, made a claimbefore the Court of Wards for his half share
in all the properties of Chitti Babu, except the inpartible
estate. The Court of Wards referred this claimto Sir D
Arcy Reilly, a retired judge of the Madras Hi gh Court for
enquiry. Sir D Arcy accordingly held an enquiry and
submitted his report to the Court of Wards. Thereafter the
claim of defendant No. 3 was settled by conprom se and on
Oct ober 9, 1944, defendant No. 3 executed a deed of release
in favour of the plaintiff and Visweswar = Gajapathi Raj,
defendant No. 1 who were then represented by the Court of
Wards. Under the terns of this release deed, defendant No.
3 received a paynent of a sum of Rs. 10,00,000/-and a
further sumof Rs. 54,193/-and, in turn, relinquished al
his claims to any share in the nopvable and inmnovable
properties of Chitti Babu including properties which he had
alleged were joint fanmily properties. That is ‘how the
di spute between the plaintiff and defendant No. 2 on the one
hand and their uncle, defendant No. 3 was am cably resol ved.
In 1948, the Madras Legislature passed the Madras  Estates
(Abolition and Conversion into (Ryotwari) Act, 1948 Mad. 26
of 1948) (hereinafter called the Act), and pursuant to the
material provisions of the said Act, a notification was
published in August, 1949 by which the Vizianagram Estate
was taken over by the State as from Septenber 7, 1949.
Since the taking over of the estate by the State was
apprehended to |lead to disputes between the parties, the
plaintiff chose to file the present suit No. 495/1949 onthe
file of the High Court of Madras for partition
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of the joint famly properties. |In this suit, he clainmed
that | arge nunber of i movabl e properties and a
subst anti al nunber of jewels were inpartible, whereas the

ot her properties, both novable and i movable, were partible.
The High Court of Madras passed a prelimnary decree for
partition in this suit on Septenber 11, 1950. Thi s
prelimnary decree declared that the plaintiff, defendant
No. 1 and defendant No. 2 were each entitled to 1/3rd share
in the partible properties of the joint famly of which they
were nenbers along with the deceased Al ak Narayana. As the
law then stood, defendant No. 2 was not entitled to any
share in the agricultural properties of the fanmily, and so,
in the said properties plaintiff and defendant No. 1 were
held entitled to 1/2 share each

After the prelimnary decree was passed, parties put in
lists of properties and nade their respective clains in
regard to them It appeared that 1.06 items of inmovable
properties were in suit and about 581 jewels were also
i nvolved in the controversy. As we have already indicated,
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the plaintiff clained that in addition to the properties
originally granted by the Sanad to the ancestors of the
parties, certain inmmovable properties which had been
subsequent |y acquired had been incorporated in the origina
estate by the holder for the time being, and so, they, along
with the original estate, nmust be held to be inpartible ;
simlarly, he alleged that out of 581 jewels, 141 were itens
which can be conveniently described as itens of regalia
whi ch were not partible and as such, defendants 1 and 2 had
no share in them This claimwas resisted by defendants 1
and 2 and that dispute naturally raised questions both of
| aw and fact.

At this stage, defendant No. 4 also actively joined the
dispute by filing an application(No. 4830/1950). By this
application, she clained that sonme of the itens in the
Toshakhana whi ch
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had been included in the suitconstituted her 'stridhan’ and
were, therefore, notavailable for partition between the

pl ai ntiff anddefendants 1 and 2. According to defendant
No. 4,the  nunber of jewels to which she was thus
entitled was 95. She filed alist of those ornaments; 76 of
these which were shown in Appendix A were, according to her
case, given to her by her husband, and 19 which were shown
in Appendix B were given to her by her parents. Def endant
No. 2 simlarly set up a claimto 55 itens of the Jewellery
as her 'stridhan’, where as the plaintiff wanted to exclude
140 itenms of the ‘jewellery on the ground that t hey
constituted the regalia of the Zanmindar and were inpartible.
On these pleadings, 15 issues were framed by the |earned
trial judge before passing a final decree. In  support of
their respective contentions, the parties were content to
rely mainly on docunentary evidence; except for defendant
No. 4, none of themhas stepped into  the wtness box.
Def endant No. 4 was, however, exam ned on conm ssion and she
gave oral evidence in support of her claim

The learned trial judge held that ‘tile estate was inpartible
by customwhile it was in the hands of Viziaram Gajapath
and Ananda Gajapathi and that they had the power to
i ncorporate subsequently acquired i movabl e properties into
the estate. He found that when the estate becane-inpartible
tinder Act 11 of 1904, the provisions of the Act took wthin
their purview all accretions to the estate nade prior to
1897 which had been incorporated into the estate. The
guestion as to whether any of the subsequently acquired
properties had been incorporated in the estate was then
tried by himas a question of fact and in doing SO lie
pl aced the onus to prove incorporation on the plaintiff. He
also found that whatever was an integral part of the
impartible zamindari of Vizianagrarn before the notified
date within the
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meani ng of the Act, including |ands and buil di ngs which had
been incorporated with the zam ndari, would be governed by
the provisions of the Act; the apportionnent of |ands would
be governed by SS. 12 and 47 of the Act., whereas the
buil dings incorporated with the zamindari prior to the Act
woul d vest in the plaintiff after the notified date and they

would not be partible. In the result, the learned tria
judge recorded his findings on the several issues and passed
a final decree. It is unnecessary to refer to all the
details of the decree. It would be enough nerely to state
the broad itens allotted to the parties which are in dispute
before us. In regard to the claimnmade by the plaintiff

that 140 jewels constituted regalia, the |earned judge
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recognised his claimin respect of 36 jewels only. Those
jewels were itenms 1 to 19, 23, 24, 26, 27, 46, 56, 57, 79,
80 108, 116, 124, 125, 126, 127 and 128 of Appendix A
Through oversight, the | earned judge had al so included item
No. 25 inthis list, but it is conceded that that is an
error. As to the plaintiff's claim that subsequently
acquired properties had been incorporated in the estate, the
| earned judge upheld his claimin respect of the Prince of
Wal es Market at Vizianagram pernanent |ease-hold rights in
respect of nine villages, and the Admrality House at
Madras, Waltair House and El k 1-1ouse at COoty. Def endant
No. 4's claimwas partly recognised by the | earned judge who
passed a decree in her favour in respect of 15 itens of
jewels clainmed by her.  These were itens 20, 45, 49, 54,
186, 203, 230, 348, 349, two of the gold anklets in itens
364, and 535 and items 136, 138, 141, and 297. The
reference to the itens is according to the list made by M.
Sat hi anathan (EBExt. P-157). It is conceded before us that
this list included three itenms in Appendix B filed by
def endant' No. 4, and since defendant No. 4 had conceded the
ri ght of defendant No. 2 in respect of all the ornaments in
appendi x B, the inclusion of these three itens was
erroneous. In
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other words, defendant No, 4's claimshould be treated as
valid only in respect of 12 jewels under the decree passed
by the trial Court.

This decree gave rise to four appeals by the respective
parties. Plaintiff’ s appeal was No. 34/ 1955, def endant
No. 1's 3/1955, defendant No. 2's No. 129/1954 and def endant
No. 4's No.131/1954. It appears that the | ast appeal was
allowed to be withdrawn and instead, defendant No.. 4 was
permtted to file cross-objections in regard to her " claim
These appeals were, in due course, transferred to the Hi gh
Court of Andhra because as a result of the reorganisation of
Andhra State, it is the H gh Court of Andhra Pradesh that
assuned jurisdiction over the subject-matter of the dispute
in these appeals. Before the High Court, parties argued the
same questions of fact and | aw and pressed their ~ respective
cl ai ms. The Hi gh Court has held that the trial Court was
right in coming to the conclusion that the Prince of Wales
Mar ket and the pernmanent | easehold rights in respect of nine
vill ages had been incorporated in the inpartible estate. It
has also held that the trial Court was right in rejecting
the plaintiff's contention that the Bungal ow at ~ Oot acamund
known, as ’'Shorehami as well as the Bungalow at ~ Coonoor
known as ' Hi ghl ands’ had been incorporated in the estate and
were inpartible. The H gh Court, however, differed fromthe
trial Court in respect of three Bungal ows, Adnmirality House,
Wal tair House and El k House, and it came to the conclusion
that the plaintiff had failed to prove that these properties
had been incorporated. That neans that these three
properties |ike the bungal ow ' Shoreham at Ootacamund and
the Highlands at Coonoor were, according to the Appea
Court, partible between the plaintiff and defendants 1 & 2.
In other words, the plaintiff lost in respect of the said
three properties before the Appeal Court. In regard to
jewels, the Appeal Court has taken the views that itens 129
and 3 60. in
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addition to the ’'16 itens covered by the trial Court’s
decree, should be held to constitute the regalia of the
zam ndar . That neans that the plaintiff’'s claim in that
behal f succeeded to the extent of 38 jewels. 1In regard to
the claim made by defendant No. 4, the Court of Appea
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consi dered her evidence and was not inclined to accept her
testinony at all. |In the result, the decree passed by the
trial Court in her favour has been set aside. Thus, the

plaintiff and defendants 1 and 2 partly succeeded before the
Court of Appeal whereas, defendant No. 4 wholly |lost her
case.

This decision of the Appeal Court has given rise to the
present group of eight appeals. Civil Appeals Nos. 170 &
171/ 1961 are by the plaintiff, CA No. 172 & 173/1161
are, by defendent No. 1, C. A Nos. 174 & 175/11961 are by
defendant No. 2 and C. A Nos. 176 & 177 of 1961 are by
defendant No. 4. In his appeals, the plaintiff contends that
the Appeal Court shoul d have recognised his claimto treat
the five buildings which are situated outside the limts of
Vi zi anagram Zami ndari as inpartible; these buildings are
the Admirality House, the Waltair House, the El k House, the
littl e Shoreham and the Hi ghl ands. He also argued that the
Appeal Court shoul d have granted his claimin respect of 102
itens of  jewels which he alleged constituted regalia, In
respect . of ‘this latter claim M. Pathak for the plaintiff
stated before us that he would confine his claimto 83 itens
of jewels and even as to that, he did not press his case.
The plaintiff’s case was therefore, substantially confined
to these five house properties.

In their appeals, defendants 1 and 2 challenged the
correctness of the decision of the Courts below that the
Prince of Wales Market was inpartible and that the permanent
| ease-hold rights iin'respect of nine villages were also not

parti bl e. They al so contended that the Courts below were
in error in holding
414

that any jewels could be treated as regalia of the Zam ndar
and as such inpartible. According to them none of the 38
jewels should have been held to be inpartible. Def endant
No. 4 <contends that the Court of Appeal was in error in
reversing the decisions of the trial Court particularly when
the conclusions recorded by the trial Court in her favour
were based nainly on the appreciation of her oral “evidence.
That, in brief, is the nature of the dispute before ‘us in
this group of 8 appeals.

Before dealing with the dispute between the plaintiff and
defendants 1 & 2, it may be convenient to deal wth the
claim of defendant No. 4. She is the widow of Chitti Babu
and the grandnother of the plaintiff and defendant” No. 1.
Parties have agreed before us that her «c¢claim which was
allowed by the trial Court should be decreed in her favour
subject to the nmodification that the itens in appendix B in
respect of which defendant No. 4 nade a concession in favour
of defendant No. 2 shoul d be excluded; in other . words’' her
claimshould be confined only to 12 of the itens decreed by
the trial Court in list A This concession has been nade
unconditionally by the plaintiff and defendant No. = 2 and
conditionally by defendant No. 1. M. Kumaramangal am for
defendant No. 1 stated that his client was agreeable to have
the decree passed in favour of defendant No. 4 restored
subj ect to the nodification just indicated, only i f
defendant No. 4 allows himto take his 1/4th share in the
jewels allotted to her by this conpronise arrangenent. This
can be conveniently arranged, says. M. Kunmaramangal am if
def endant No. 4 gets the jewels allotted to her share val ued
by proper valuers and defendant No. 1 is then given an
option to choose the jewels whose value would be 1/4th of
the total of the jewels of defendant No. 4's share. |If this
1/4th valuation cannot be worked out wth mathematica
accuracy, adjustment can be nade by paynent of
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cash by one party to the other as maybe found necessary.
M. Aggarwal who has appeared for defendant No. 4 expressly
agrees to this condition. Therefore, by consent, we set
aside the order passed by the Court of Appeal and restore
the trial Court’s decree passed in favour of defendant No.
4, subject to the nodifications and conditions j ust
specified. This conpronise arrangenent disposes of defendant
No. 4's appeals Nos. 176 & 177 of 1961.
We woul d now revert to the dispute between the plaintiff and
defendants 1 & 2. In dealing with this dispute, it 1is
necessary to consider sone points of |aw which have been
argued before us. The first point which nust be examned is
in regard to the character of an inpartible estate such as
that which the Vizianagramfamly owns. Since the decision
O the Privy Council in Shiba Prasad Singh v. Rani Prayag
Kumar Debi (1), it nust-be taken to be wellsettled that an
estate ~which isinpartible by custom cannot be said to be
the separate  or exclusive property of the holder of the
estate. I f the hol der has got the estate as an ancestra
estate and he has succeeded to it by prinmogeniture, it wll
be a part of the joint estate of the undivided H ndu famly.
In the illum nating judgnent delivered by Sir Dinshah Milla
for the Board, the rel evant previous decisions bearing on
the subject have been carefully exam ned and the position of
law clearly stated. /1n the case of an ordinary joint famly
property, the nmenbers of the fanmly can claimfour rights ;
(1) the right of partition; (2) “the right to restrain
alienations by the head of the fanmily except for. necessity;
(3) the right of maintenance; and (4) the right of
survivorshi p. It is obvious-that fromthe very nature of
the property which is inpartible the first of these rights
cannot exist. The second is also incompatible wth the
custom of inpartibility as was laid down by tile Privy
Councilin the case of Rani Sartaj Kuari v. Deoraj Kuar

and the First Pittapur case-Venkata Surya

(1) (21932) L.R 99 I.A 331. (2)(1883) L,R 15 1.A 51: 10
All. 272.
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v.Court of Wards(1). Even the right of mmintenance as a
matter of right is not applicable as [aid down in-the Second
Pittapur Case-Ram Rao v. Raja of Pittapur (2). The 4t h
right viz., the right of survivorship, however,  stil
remains and it is by reference to this right that the
property, though inpartible, has, in the eyes of law, to be
regar ded as joint fanmly property. The ri-ght of
survivorship which can be clained by the menbers of the
undi vided fam |y which owns the inpartible estate shoul d not
be confused wth a nmere spes successsionis. Unl i ke / spes
successionis, the right of survivorship can be renounced or
sur render ed.

It also follows fromthe decision in Shiba Prasad 'Singh's
case (3), that unless the power is excluded by statute or
custom the holder of customary inpartible estate, by a
declaration of his intention can incorporate with the estate
sel f-acquired i nmovabl e property and thereupon, the property
accrues to the estate and is inpressed with all its
i ncidents, including a customof descent by prinbpgeniture.
It may be otherwise in the case of an estate granted by the
Crown subject to descent by prinogeniture. As Sir Dinshah
Mul | a has poi nted out, questions of incorporation have been

dealt with in several decisions of the Board as well as
decisions of Indian H gh Courts, but the competency of
i ncorporation was not challenged in any of them It is

clear that incorporation is a matter of intention and it is
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only where evidence has been adduced to show the intention
of the acquirer to incorporate the property acquired by him
with the inpartible estate of which he is a holder that an
i nference can be drawn about such incorporation. In al
such cases, the crucial test is one of intention. It would
be noticed that the effect of incorporation in such cases is
the reverse of the effect of blending self-acquired property
with the joint family property. in the latter category of
cases where a person

(1) (1889) L.R 26 I.A 83: 22 Mad. 383.

(2) (1918) L.R, 45 1.A 148: 41 Mad. 778. (3) (1932) L.R
59 I.A 331,
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acquires separate property and blends it with the property
of the joint famly ~of which he is a coparcener, the
separate property loses its character as a separate
acquisition and nerges in the joint famly property, wth
the result that devolution in respect of that property is
then governed by survivorship and not by succession, On the
other hand, if the holder of an inpartible estate acquires
property —and-incorporates it with the inpartible estate he
makes it a part of the inpartible estate with the result
that the acquisition ceases to be partible and becones
i mpartible. In both cases, however, the essential test is
one of intention/and so, whichever intention is proved,
ei ther by conduct or otherw se, an inference as to blending
or incorporation would be drawn.

It was urged before the Privy Council in the case of Shiba
Prasad Singh (1), that to allow the operation or the
doctrine of incorporation, would really give the holder of
inmpartible estate a right to prescribe a customary rule of
succession different fromthat of the ordinary ‘but this
argunent was rejected on the ground that "under the Hindu
system of Ilaw, clear- proof of usage", even if it be a

famly wusage, "will outweigh the witten text of the |Iaw,
vide Collector, of Madura v. Motoo Ranmalinga Sathupathy
(2). "'The power to incorporated, observed Sir  Dinshah

Mul | a, "being a power inherent in every H ndu owner applies
as well to a customary inpartible Raj unless it i's excluded
by statute or custom. It is, of course, true that Done of
the considerations which are relevant in respect of im
novabl e property, would apply to novabl e property and  so,
the theory of incorporation cannot apply to such noveable
property. That, however, is not to say that by a famly
cust om novabl e property cannot be treated as inpartible. |If
a famly customis proved in the manner in which famly
custonms have to be proved that certain

(1) (1932) L. R 59 I.A 331,

(2) (1868) 12 Mo. |. 4. 397, 436,
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category of novable property is treated by the famly as
impartible, that custom wll, no doubt, be recognised.
That, broadly stated, is the position of Hndu law in

respect of inpartible property which has been clearly
enunci ated in the case of Shiba Prasad Singh

There s another aspect of this matter to which reference
nmay be nmade at this stage. Prior to the decision of the,
privy Council in the case of Ranis Sartaj Kuari v. Deor aj
Kuari (1), it was always assumed that a hol der of an
ancestral inpartible estate cannottransfer or nortgage the
sai d estate beyond his owlife-tine so as to bind the
coparceners, except, of course, for purposes beneficial to
the family and not to hinself alone. The reason for this
view was that in a large nunber of cases inpartible estates
were granted on mlitary tenure, and so, if alienations were
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freely allowed,. the purpose of the grant itself would be
frustrated if not destroyed. ID 1888, however, this view was
shaken by the decision of the Privy Council in Rani Sataj
Kuari’'s case (1). In that case, the holder of the estate
had gifted 17 of the villages of his estate to his junior
wife and the validity of this gift was questioned by his
son. The son’s plea, however, failed because the Privy
Council held that "if, as their lordships arc of opinion
the el dest son, where the Mtakshara |aw prevails and there
is the custom of prinopgeniture, does not beconme a co-sharer
with his father in the estate, the inalienability of the
est at e depends upon custom which nmust be proved, or it may
be in sone cases, upon the nature of the tenure". Thi s
decision was again affirmed by the Privy Council in the
First Pittapur Case (2). As a result of these decisions it
must be taken to be settled that a holder of an inpartible
estate can alienate the estate by gift inter vivos, or even
by a will, though the famly is wundivided; the only
l[imtation onthis power would flow froma famly customto
(1) (1888) L.R 15 1.A 51: 10 Al. 272.

(2) 1889 L,R 26 |.A 83. 22 Mad, 383.
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the contrary or fromthe condition of the tenure which has
the sane effect.

Soon after these /decisions were pronounced by the Privy
Council, the Madras Legislature stepped in  because. those
decisions very rudely disturbed the view held in Madras
about the limtations on the powers of hol ders of inpartible
estates in the matter of making alienations 'of the said
est at es. That led to the passing of the Madras Inpartible
Estates Acts 11/1902, 11/1903 and 11 /1904. The Legislature
took the precaution of making necessary enquiries in_ regard
to inpartible estates within the State and nade what the
| egi sl ature thought were necessary provisions in respect of
the terns and conditions on which the said estates were
held. It may be stated at this stage that the result of the
rel evant provisions of the Madras ‘Acts is that the /question
of inalienability of inpartible estates does not depend in
Madras on the famly custom but is expressly provided for
by the rel evant provisions of the statutes.
We have al ready observed that the principle of incorporation
does not apply to novables and we have noticed in that
connection that it is only by proving a famly customthat a
class of novables belonging to a fanmly nay be treated  as
inmpartible, The law in regard to the proof of custons is not
in doubt. As observed by the Privy, Council in the case of
Ramal ackshm Ammal v. Sivananth Perunmal Sethurayar (1), "it
is of the essence of special usages nmodifying the ordinary
law of succession that they should be anci ent and
invariable; and it is further essential that they should be
established to be so by clear and unam bi guous evi dence. It
is only by means of such evidence that the Courts 'can be
assured of their existence, and that they possess the
conditions of antiquity and certainty on which alone ‘their
legal title to recognition depends."” In dealing with a
(1) 14 Moo, |.A 570,
420
famly custom the same principal will have to be applied,
though, of course, in the case of a famly custom instances
in -support of the customnmay not be as many or as frequent
as in the case of custons pertaining to a territory or to
the community or to the character of any estate. In dealing
with famly custons, the consensus of opinion anongst the
menbers of the family, the traditional belief entertai ned by
them and acted upon by them their statenents, and their
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conduct would all be relevant and it is only where the
rel evant evidence of such a character appears to the Court
to be sufficient that a specific famly custompleaded in a
particular case would be held to be proved, vide Abdu
Hussain Khan v. Bibi Sona Daro (1), It is in the 1light of
these principles that we must now proceed to examne the
rival contentions urged before us in the present appeals.

On behalf of defendants 1 & 2 it has been argued before us
that the effect of the provisions of Act 11 of 1904 is that
the properties covered by the Sanad al one can be held to be
i mpartible. The Sanad whi ch has been produced on the record
of this case (Ext. P. 77) and which was issued on Cctober
21, 1803 shows that it confirnmed the original grant of 1160
villages to the ancestor of the parties before us and the
argunent is that the properties acquired by the hol ders of
the Zami ndari estate from savings made by them cannot claim
to be inpartible, W have already seen the genesis of the
Madr as Act. 11 of "1904. Section 2 (2) of this Act defines an
"inpartible estate’ as nmeaning an estate descendible to a
single heirand subject to the other incidents of inpartible
estates in_ Southern India. Section 2 (3) defines a
"Proprietor of an inpartible estate’ as neaning the person
entitled to possession thereof as single heir wunder the
special customof the family or locality in which the estate
is situated or if there be no such famly or Ilocal custom
under the

(1) (1917) L. R 45 |. A 10,
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general custom regulating the succession to inpartible
estates in Southern lndia. Section 3 is~ the principa
section of this Act ~and it Provides that -the estates
included in the Schedule shall be deened to be inpartible
estates. Section 4 (1) inposes restrictions on alienations
of inpartible estates, and s. 4 (2) provides for pernissible
al i enati ons. Wth the other provisions of this Act we are
not concer ned. The Schedule enunerates the zam ndari
estates districtwise. M. Setalvad contends that the very
fact that the Vizianagramestate is specified tinder two
districts wherein its properties are situated, shows that it
is only the property which was granted by the Sanad that is
intented to be covered by the Schedule and therefore,
governed by section 1 of this Act. |If the holders of the
est at es have nmamde subsequent acquisitions, they cannot claim
to be inpartible, because they are outside the Vizianagram
estate as described in the Schedule. W are not inpressed
by this argunent. The fact that the Vizianagramestate is
shown wunder two districts is obviously referable to the
requi rements of adm nistrative conveni ence. There can be no
doubt that as a result of the enquiries made in that behalf,
the legislature was satisfied that certain estates “in the
State of Madras were inpartible and the |I|egislature was
anxious to declare their inpartiblity and to prescribe
restrictions on their alienations. This became necessary as
a result of the Privy Council’s decisions to which we  have

already referred. Therefore. it seens clear that the
Vi zi anagram estate included in the Schedule to this Act nust
be deened to include all t he i mpartible property
constituting the said estate. The principle of

i ncorporation which has been recogni sed by the custonary | aw
has had its operation after the Sanad was granted and before
the Act of was passed, and if by the operation of the said
principle subsequently acquired Properties had, in fact,
been incorporated by the holder of the zamindari for the
time being with the inpartible estate., that would

422
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have formed an integral part of the estate and would be
included in the Vizianagramestate as described in the

Schedule to this Act. Whether or not any particular
property not included in the sanad but subsequently acquired
has been incorporated is a question of fact and it will have

to be decided on its own inherits. But it would not be
right to contend that even if certain i movable properties
had been incorporated before this Act was passed, they woul d
not be included in the estate,as described in the Schedule
and would, therefore, be outside the purview of this Act.
Therefore, the argunent that the effect of Act 11 of 1904 is
to prevent the plaintiff from making any claim that
subsequently acquired properties have been incorporated,
cannot be sustai ned.

The next question which has been strenuously urged by M.
Setalvad is in regard to the buil dings which have been found
to have been incorporated with the inparible estate. M.
Setal vad contends that as a result of the provisions of s.
18 (4) of the Act, defendants 1 & 2 are entitled to claim a
share in the buildings to which the said provision applies.
For deciding this questionit is necessary to refer to sone
of the definitions prescribed by s. 2 and other relevant
provisions of the Act. Before doing so, however, let us
read s. 18. Section 18 (1) deals with " buildings situated
within the limts of an estate, which i mmedi ately before the
notified date, belonged to any | andhol der thereof and was
then being used by himas an office in connection with its
adnmi nistration and ‘for no other purpose, and it provides
that such buildings shall vest in the Governnent, free of
all encunbrances, with effect on-and fromthe notified date.
Section 18(2) deals with buildings which belonged to any
such | andhol der and the whol e or principal part whereof was
then in the occupation of any religious,” educational or
charitable institution, and it provides that they
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shall al so vest in the Governnment, free of all encunbrances
from the sane date, There is a proviso to this sub-section
which it is unnecessary to consider. Section 18 (3) then
deals with buildings which fell either under clause (i) or
clause (ii) on July 1, 1947, but which had been sold or
otherw se transferred or ceased to be used for the purposes
specified in clauses (i) and (ii) between July 1, 1947  and
the notified date, and it provides that in respect of such
bui | di ngs, their value shall be assessed by the Tribunal ~in
such manner as may be prescribed, and the Tribunal shall pay
to the CGovernment such value fromout of the conpensation

deposited in its office under s. 41, sub-s.  (1). It is
common ground that the buildings in respect of  which the
present argunent has been wurged fall under . s. 18(4).

Section 18(4) reads as under :-
"Every building other than a building referred
to in sub-sections (1), (2) and (3)  shall
with effect on and fromthe notified ‘date,
vest in the person who owed it imediately
before that date; but the CGovernnent shall - be
entitled :
(i)in every case, to levy the appropriate
assessnent thereon; and
(ii)in the case of a building which vests in a
person other than a | andholder, also to the
paynent s whi ch such person was liable
i mediately before the notified date to nmke
to any | andhol der in respect thereof, whether
periodically or not and whether by way of rent
or otherwise, in so far as such paynents, nay
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accrue due on or after the notified date."
M. Setal vad suggests that the buildings falling under S. IS
(4) wvest in the person who owned them immediately before
that date and that takes in the

424
menbers of the plaintiff’s famly. lie relies on the fact
that according to the decision of the Privy Council in Shiba

Prasad Singh's case, an inpartible estate is joint famly
property Revolution to which is governed by the rule of
survivorship and that inevitably makes the menbers of the
famly owners of the said property in a theoretical sense.
The right of the nenbers of the famly to succeed to the
property is not spes successionis, and so, they can claimto
be persons who owned the property along with the plaintiff
i medi ately before the notified date. In support of this
argunent, M. Setalvad has naturally relied on the fact that
whereas s. 18, sub-ss. (1) and (2) specifically refer to a
I andhol der, s; 18(4) does not use the word ’'|andhol der’ but
refers to the person who owned the property, and this
departure is intended to cover a larger class of persons
than the landhol der. Prinma facie, the argunment does appear
to be attractive; but when we exam ne the matter closely in
the light of the definitions, it would be clear that the
expression "’'the person who owned" refers only to the |and-
hol der and no other person. Section 2 (8) defines a
| andhol der as including (i) a joint Hndu fanmly, where the
right to collect the rents of the whole or any portion of
the estate vests in such famly; and (ii) a darmla inandar;
and s. 2 (12) defines a "principal | andhol der’ " as nmeaning
the person who held the estate inmmediately before the
notified date. Now, if we bear in mndt he definition of

the word 'l andholder’, it would be noticed that the joint
H ndu fam ly consisting of the plaintiff and defendants 1 &
2 cannot claim the benefit of s. 18 (4). It 'is the

| andhol der or the proprietor as defined under the earlier
Act of 1904 that is contenplated by tile expression "the
person who owned" in stubs. (4) of 18, Besides, if we take
into account s. 18 (4) where it is provided that in the case
of a building which vests in a person other than a,
| andhol der, it would follow that the person who is specified
425
ins, 18 (4) nust be a | andhol der and no other. It is true
that the legislature mght well have used that word in s,
18(4) but the change in the use of the relevant words in s.
18(40 does not, in our opinion, justify the argunment that a
larger class of persons is intended to be ‘included wthin
the said cl ause.
There is al so another aspect of this matter which points to
the sanme conclusion. Section 43 of the Act provides for the
apportionnent of conpensation in the case of certain
inmpartible estates, and the class of persons. - who are
entitled to claimapportionment is limted by s. 45 (2) (a)
and (b). If the construction for which M, Setalvad
contends is accepted, it will lead to this anonmal ous result
that whereas the apportionnent of conpensation can  be
clainmed by the narrower class of persons specified by s, 45,
a much larger class of persons would be entitled to claim
the benefit of s. 18 (4). That obviously could not have
been the intention of the legislature. Therefore, we are
satisfied that the Courts bel ow were right in holding that
defendants 1 and 2 cannot claimthe benefit of s, 18 (4),
That takes us to the question as to whether, the Appellate
Court was right in its conclusions on the issues raised by
the contentions of the respective parties in regard to
i ncorporation of buildings in the inpartible estate, In this
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connection, we wll first deal with the pleas raised by
defendants 1 & 2. M. Setalvad contends that the courts
below were in error in holding that the Prince of Wiles
Market built at Vizianagramforns part of the inpartible
estate. This market was constructed by Vijayaram Gajapath

in 1876 on a site which admttedly belonged to the estate,
It appears fromthe report subnitted by M. Sathianathan
that when Vijayaram Gajapathi returned from Banaras and
assuned charge of the estate fromthe District Collector, he
set out
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to inprove the condition of the town, Accordingly. roads
were laid, drinking water which and tanks were constructed
and hospitals, schools and colleges were opened. He
recogni sed the need fora proper market, and so, in 1876 the
formati on of the market had been conpl eted, The whol e of the

mar ket was sub-divided into four conpartnents--- the grain
market, the tinber market, the cattle nmarket and the fish
mar ket . The Muni ci'pal Counci |l approved of the opening of
this new market and directed the renoval of all the then

existing markets to the Prince of Wales Market, Evidence
shows that the managerment of the market was entrusted to the
Muni cipality and was- carried on under its supervision. In
the courts below, reliance was placed by the plaintiff on
several facts to show that this market had been incorporated
into the inpartible estate by Vijayaram Gajapathi. It was
pointed out that the Municipality corresponded with the
hol ders of the Zanmindari at all stages that the incone of
the property was 'shown in the Ayan accounts, that the
accounts maintained a distinction between  Ayan accounts
which referred to the estateand famly accounts, that the
market was treated as a unit of administration in the
Zam ndari for the purpose of nanagenent and for collection
of fees, that Government also treated the property as that
of the Sanmsthanam that M. Sathianathan in his report also
took the view that the property belonged to the Sansthanam
that the occasion for the building was to comenorate the
visit of the Prince of Wales to India in 1875, ‘that the
obj ect of the building was to provide a public amenity al ong
with others for the town of Vizianagram the headquarters of
the estate; that during the time that the Court of Wards was
in its managenent, it seened to treat the property as
forming part of the inpartible estate, and, on the ~whole,
the course of conduct shows that it was always treated  as
such. M. Setal vad has no doubt quarrelled w th sone of the
reasons given by the Appellate Court in support
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of its conclusion that. the Prince of Wal es Market had . been
incorporated in the inpartible estate. It nay be conceded
that sone of the reasons set out in the judgnent ~of the
Court of Appeal are inconclusive. But there -are two
consi derations which have weighed in our minds in ‘dealing
with this aspect of the matter in the present appeals. The
first consideration is that the question as to whether a
particul ar i movabl e property has been incorporated with the
inmpartible estate or not is ultimtely a question of fact;
no doubt, the decisive test being one of intention, and both
the courts have concurred in holding that the Market nust be
held to have been incorporated with the inpartible estate.
Besi des, there are two outstanding facts in respect of this

Mar ket whi ch cannot be ignored. It has been built on a site
admttedly belonging to the estate, and it has been built to
afford a public anenity to the citizens of Vizianagram It

is not likely that in 1876 when this Market was built by
Vi j ayaram Gaj apat hi he coul d have thought of the market as a
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profit -yielding business; he nust have thought of it as a
project undertaken by himin his capacity as a zam ndar
responsible for the well-being of the citizens of Vizia-
nagram and in that sense, at the very tine that he thought
of building the Market, he must have intended to treat that
as part of the inpartible estate. That, in substance, is
the view taken by the courts bel ow and we see no reason to
interfere with it.

The other itenms of properties in respect of which M.
Set al vad has chal | enged the concl usi ons of the courts bel ow
is inregard to permanent |easehold rights in respect of 9
villages. This is itemMNo. 31 in issue No. 3 framed by the
trial Court. The villages in question are : Thummapal a,
Annanr aj upeta, Kottaval asa, Abmativalasa, Jammu, Duvvam
Chintapal | i peta, Seripeta, Manesam Sudha and Sujj angi val asa.
These villages are held under a pernmanent Mistajari |ease by
M. Venkata Reddi.  Both
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the courts below have found that this Reddi was only a
nom nee of the Vizianagram Sanst hanam and that the | easehol d
interest ~was an accretion'to the estate. |In our opinion
the conclusion of the courts below is obviously right
because a bare recital ~of the relevant facts whi ch
termnated in the acquisition of the said | easehold rights
by M. Reddi would speak for itself. These nine villages
originally forned part of the properties granted to the
famly by the Sanad. |t appears that sonme tine before 1850
these villages were sold for arrears of peishchush and they
were purchased by the Zam ndar of ~ Bobbili. Subsequent | y,
the purchaser filed a suit for establishing his rights in
respect of the said villages. Governnent intervened and
brought about an anbicable settlenment between the two
Zam ndars. This settlenent (Ext. P-112)  provided, inter
alia, that the said villages shoul d be given on a pernanent
mustajari |ease to M. Venkata Reddi and that the Zam ndar
of Vi zianagram shoul d execute a guarantee letter in favour
of the Agent in respect of the ampbunt payable by the | essee.
Pursuant to this term the Raja of Vizianagram passed a
letter to the Agent on January 10, 1857. The ~ pur chaser
Raja of Bobbili, also wote a letter to the Agent _agreeing
to withdraw the suit, and so, the | ease cane to be excuted.
Under the lease, the bill nmukta was fixed at  Rs. 22,568/-
per annum There is al so other correspondence in respect of
this transaction which shows that the Raja of Vizianagram
treated the I|easehold interest as his own and was very

actively interested in the transaction. It was presunably
thought derogatory to the dignity of the Raja of Vizianagram
that he should take a | ease fromthe Raja of Bobbili. Tile

trust deed executed by Chittibabu in 1912 al so shows /that
Chitti babu recognised that the | ease-hold rights fornmed part
of the inpartible estate and the conduct of the trustee who
t ook up managenent of the estate supports the same

concl usi on. A portion of tw of the said villages was
acqui red by the CGovernnent
429

for the construction of a railway crossing between the
village of Alamanda and the town of Vizianagram The
proceedi ngs taken for the apportionment of conpensati on show
clearly that the two rival claimants for conpensation were
the Raja of Bobbili and the Raja of Vizianagram and that
the dispute was settled on the basis that the |ands had
reverted to the Vizianagram Sanst hanam subj ect to the annua

charge of Rs. 22,568/-. It is comopn ground that all these
villages are surrounded by the other estate villages and
that the officials in their correspondence have always
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treated the |l easehold rights as formng part of the estate.
These facts clearly indicate that the courts below were
right in accepting the plaintiff's case that the villages
formed part of the inpartible estate.
The next point which has been urged before us by M.
Setalvad as well as M. Sastri on behalf of defendants 1 & 2
respectively is that the Court of Appeal was in error in
holding that 38 jewels can be created as constituting
regalia and as such, inpartible between the plaintiff and
defendants 1 & 2. It will be recalled that the trial Court
bad wupheld the plaintiff’s case in respect of 36 jewels,
whereas the Court of Appeal has added two jewels to the said
list; and defendants 1 & 2 seriously quarrel wth the
correctness of this conclusion

In attacking the correctness of this finding, M. Setal vad
has argunent that it is inappropriate to speak of regalia in
connection with the Vizianagramfam |y, because it was not a
ruling famly, and there could be no occasion for coronation
as such. He has also urged that even if there was sone
sati sfacation for installation while the zamindari estate
was in ‘existance, after-the abolition of the zam ndari
estate as a result of the Act which was passed in 1948,
there could be no occasion for any installation and the plea
that certain jewel s constituted regalia
430.

nmust, therefore, be rejected. It is true that the origina
Sanad (Ext. P-77) granted to the ancestors of the parties
was in the nature of ‘a grant for military service; but it is
by no neans clear that as zami ndars, the famly never
exerci sed what may euphem stically be described as power and
authority of a ruling famly. In the first half of the 19th
Century, the Saranjandars and the Zamindars~ who  received
grants from ruling nonarchs regarded thensel ves as petty
chieftains or rulers and purported to exercise authority in
that. behalf over the villages granted to them |In fact, we
have it in evidence that an installation ceremony was held
in 1992 and it was stated at the Bar that it was also
celebrated in 1947 after the plaintiff attained ‘najority.
Besi des installation, there nmany be other cer enoni a
occasi ons on which jewels described as regalia my be worn
by the holder of the Zam ndari and his wife. The argunent
t hat the abolition of the Zam ndari estate must
automaticallytermnate the customary inpartibility of = the
jewels which were treated as regalia by the famly,overl ooks
the fact that many tinmes customoutlives the condition of
things which gave it birth. As was observed by Lord
Atkinson in delivering the opinion of the Board in Rai
Ki shore Singh v. Mst. Gahenabai (1), "it is difficult to see
why a family should not simlarly agree expressly or
inpliedly to continue to observe a custom necessitated by
the condition of things existing in primtive tines after
that condition had conpletely altered. Therefore, the
principle enbodied in the expression 'cessat ratio ' cessat
| ex’ does not apply where the customoutlives the condition
of things which gave it birth." That is why we think, the
contention rai sed on t he ground t hat there was
no,justification for regalia in early tines at all and that
if initially there was any justification, it ceased after
the abolition of the Zam ndari Estates, cannot be uphel d.

(1) A 1. R (1919 P. C 100,
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The main attack against the finding of the Court of Appeal
however, proceeds on the basis that Chittibabu took the
whol e of the estate as a devisee under the will executed by
Ananda Gaj apathi Raj and not as an adopted son of Vijayaram
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Gaj apat hi Raj . W have already noticed that Ananda
Gaj apathi  had executed a will on July 23, 1896 bequeat hi ng
the whole of his property to Chittibabu and that Chittibabu
was subsequently adopted on Decenber 18, 1897. In other
words, the will of Ananda Gaj apat hi spoke from May 23, 1897
when he died and the argument is that before Chitti babu was
adopted by Al ak Rajeswari, the property bequeat hed by Ananda
Gajapathi’s wll had already vested in him as a devisee
| egatee under the will. That being so, even if some of the
jewels belonging to the Vizianagramfamily were, by famly
custom treated as inpartible, the said customceased to be
operative and the property cane in the hands of Chittibabu
free fromthe burden of that custom It has been enphasi sed
before wus that in both the courts below, parties have
proceeded to a trial on this basis and it is wurge(] that
once the full significance of this inportant fact 1is
realised, it would be noticed that the proof of eastern
attaching to the inpartibility of the jewels would becomne
very difficult. Thus aspect of the matter, it is urged, has

not been considered by the courts bel ow It is also
contended  that Chittibabuwas a mnor until 1911 and even
after lie became a major the property, seened to be

substantially under the control of the Maharani of Rewa who
was a creditor of the estate to a very large extent.
Reliance is placed/'on a statenment nade in one of the letters
of Chittibabu that lie had not seen the jewels of the famly
and it is suggested that the-Court ~would need strong
evidence in Support of the plea that Chittibabu and those
who followed him ‘have by their- ~conduct furnished such
satisfactory evidence about the custom of inpartibility as
to justify the plaintiff’s claimin respect of the 38
j ewel s.
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If at the time when Chittibabu got the estate under the will
of Ananda Gajapathi the jewels could not be said to be
impressed with any famly customof inmpartibility, it wll
be necessary to establish such custom subsequent to the
acquisition of the property by Chittibabu and that, it 1is
argued, has not been successfully done in the present case.
On the other hand, though, technically, it may be true that
Chittibabu nust be deenmed to have got the property as a
devi see under the will of Ananda Gaj apat hi we cannot ignore
the fact that Chittibabu was brought up in the Vizianagram
fam |y and was adopted soon after Ananda Gajapathi died. It
is remarkable that when Chittibabu had to face a challenge
to his title in suit No. 18 of 19(13, he resisted the
chal l enge by setting up his own adoption in support of his
title and when the said litigation ended in a conprom se
decree in appeal No.114 of 1909 on Marchl12, . 1913, the
plaintiffs who had challenged Chittibabu's title fully
admitted the wvalidity and the binding character- of his
adoption by Maharani Alak Rajeswari to her husband.
Therefore, it is perfectly clear that when Chittibabu  cane
in possession of the property and had to establish his title
toit, he relied nore promnently on his adoption than upon
the will executed in his favour by Ananda Gaj apathi. When
the circunstances under which the said will was executed and
the adoption of Chittibabu which followed are taken into
account, the attitude adopted by Chitti babu can be easily
understood and appreciated. He was brought up by Alak
Rajeswari from his childhood and even Ananda Gijapath
anticipated that he woul d be adopted by Al ak Rajeswari since
Ananda Gajapathi had lost his wife, and had no son. The
adopti on deed executed by Alak Rijeswari clearly shows that
Chittibabu was treated as the nenber of the famly from the
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start. Therefore, after Chittibabu entered famly as the
adopt ed
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son, all the nenbers of the family believed that the Iine

continued w thout interruption and Chittibabu and Maharan
of Rewa and all others | ooked upon the property as bel ongi ng
to the Vizianagram fam |y which was then held by the adopted
nmenber of the famly. Even technically, the adoption of
Chittibabu would relate back to the date of his adoptive
father’s death and in that sense a break in the continuity
of the line would be avoided. But apart fromthis technica
aspect of the matter, we must have regard to the attitude
adopted by the parties and their course of conduct at the
relevant time when we arc dealing with the question of
famly custom The _argunent urged by defendants 1 & 2
naturally assunes that prior to the death of Ananda
Gaj apathi there was a customin the famly which treated
certain jewels as constituting the regalia of the Zam ndar
If that i's so, it would not be easy to accept the argunent
that by the death of Ananda Gaj apathi, the past custom was
cut as under -and the arrival of Chittibabu on the scene as
an adopted son nade a vital difference to the continuance of
the said custom Chittibabu became a major in 1911, was
married, had children, ~and the famly grew in nunbers
thereafter and vyet, ~throughout this period, as we wll
presently point out, the parties aid not regard Chittibabu
as a stranger who had arrived at the scene by virtue of the
will executed in his favour by Ananda Gaj apathi, but as an
adopted son of Vijayaram Gaj apathi-who continued the 1line
and held the property subject to all the -traditions and
custons of the famly. It is true that in order to uphold
the plaintiff’s plea in respect of the 38 jewels, the Court
will have to be satisfied that thereis evidence in ' regard
to the conduct of parties subsequent to Chittibabu's
adoption, but if evidence has been adduced by the plaintiff
in regard to the conduct of parties subsequent to 1897 and
that evidence otherwise appears to be satisfactory and
cogent, it would be no answer to the effectiveness of
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the said evidence to contend that Chittibabu got the estate
as a devisee and not as an adopted son. In the matter of
the proof of famly custom it is not the technicalities of
the law that would prevail but the evidence of conduct which
unanbi guously proves that the parties wanted to continue the
old custom as though Chitti babu who had- come into the
famly by adoption had, in substance, got the property as
such adopted son. That is why we think the courts bel ow
were right in not attaching undue inportance to the effect
of the wll executed by Ananda Gajapathi in_ favour of
Chitti babu.

Let wus then consider whether the evidence adduced by the
plaintiff is sufficient to prove the custom pleaded by him
inregard to the 38 jewels. Sonic of this evidence is prior
to 1897, but the nost inportant piece of evidence is
subsequent to 1897. The first docunent on which the
plaintiff relies is the will of Ananda Gajapathi hinself

(Ext. P-6). In this will., Ananda Gaj apathi bequeathed al
hi s nmovabl e and i movabl e property- to Chittibabu subject to
the other liabilities mentioned in the will. |In describing

the properties the testator refers to the novable and
i movabl e property of the Sanst hanam as well as his persona
property together with all rights, titles, privileges,
honours and insignias of the famly. It would be noticed
that the properties of the Samst hanam which are inpartible
properties are described as both novabl e and i nmovabl e and
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that shows that the testator recogni sed the existence of a
fam |y custom which treated sonme novabl e properties as being
i mpartible since they bel onged to the Sanst hanam
The deed of adoption (Ext. P-7) executed in favour of
Chittibabu recites the material facts leading to hi s
adoption and refers to the authority conferred on the
adoptive nmother by her husband to make an adoption, if
necessary, Al ak Raj eswari
435
the adoptive nmother, executed a will on January 15, 1898,
(Ext. P-9). In this will, she bequeathed her properties to
her daughter for her life and the remainder to Chittibabu
whom she had brought up since his birth in her famly and to
whom her son Ananda Gajapathi had bequeathed all his
properties. On  Decenber 14, 1911, the Maharani of Rewa
executed a wll (Ext. P--10) . This docunment is very
important fromthe plaintiff’s point of view By her WII,
the Maharani bequeathed all her properties to Chittibabu
Paragraphs 5 & 6 of this will are relevant. They read as
under
5. The Vi zianagram Sanst hanam owes me a sum
of about 17 | akhs of rupees out of which 9
| akhs represent the anmount of |oans which 1
have ‘made to the Sansthanam and 8 |akhs

represent part of the |egacy due to

me under
the will of ny deceased brother which sum 1
have ' also Ilent to the  Sanmsthanam My own

j ewel l'ery is considerable. It conpri ses
jewels ~given to me by ny father, nother
brother and by ny husband as well ‘as those

purchased by nyself. As regards the state
jewellery in ny possession-such as Sarpesh
Nakshatra joth, jayanala, Eneralds Bhjuaband,
Di anond Buj uaband and enerald and pear |
necklace in the central pendant on which is
inscribed the nane of ny nother in /several

| anguages, it is part and parcel of the
Sanst hanam and inpartible and i nal i'enabl e
property. The State jewels are Regalia and

heirl oons of the famly of Vizianagram passing
along with and as part of the estate.
6.1 hereby bequeath all ny novable and
i movabl e properties subject to the severa
| egaci es and directions herein
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contained, to Chittibabu Vizia Ramaraju, Rajah
of Vizianagramfor his life only on condition
that he abides by the provisions of this ‘wll
and that he does not alienate and keep intact
all the State jewellery as well -as t he
following jewels of mine. (1) Necklace of
emeral ds and dianmonds (2) diamond and . gol d
bangles used by me which | wsh to be
preserved along with state jewels."
These paragraphs show that the Maharani who was the creditor
of the Samsthanam for such a | arge anpbunt of 17 |akhs of
rupees, was very nuch interested in good managenment of the
properties of the Sanmsthanam and her relations wth the
Sanst hanam and Chittibabu in particular were very cordial
Par agraph 5 shows that as a security for the | oan which she
had advanced to the Sansthanam certain jewels had been kept
with her. Qut of these jewels, she described five jewels as
constituting State Regalia; they are Sarpesh Nakshatra joth,
jayamal a, Enmeral d Bujuaband, Di anond Buj uaband and Enerald
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and Pearl necklace in the central pendant on which is
i nscribed the name of her nother in several |anguages. The
first of these five has not been identified but the four
others have been identified and these four have been
descri bed by the Maharani as forming part and parcel of the
Sanst hanam and inpartible and inalienable property. It is
true that by paragraph 6 she purports to inpose an
obligation on Chittibabu not to alienate the said itens of
State jewellery as also two jewels of her own which she had
specified in the said paragraph. Now, it is clear that at
the time when this will was executed by the Mharani of
Rewa, there was no dispute pending in regard to the
exi stence of any State.jewellery; her relations with
Chitti babu were good and the statenent that certain jewels
fornmed part of the State jewellery was not in her interest.
In fact, she was
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di sposing . of all the property in favour of ChittiBabu and
the statenments made by her as to the existence of the State
jewels can, w thout any difficulty, be taken to be the
statenents bona fide nade by a person in her position who
had anple nmeans of knowing the family traditions and who
was, besides, actually supervising the admnistration of the
estate. Both the courts bel ow have naturally relied upon
this statenent in support of their conclusion that even
after Chitti Babu was adopted the fam |y tradition and custom
of treating certain jewels as inpartible was adopted and
conti nued.

The deed of trust executed by Chittibabu on Cctober 28,
1912, nerely shows that he recogni sed the existence of two
ki nds of property, one belonging to the Zam ndari which was
inmpartible and the other which was partible.” W will have
occasion to refer to this docunent later in dealing with the
points raised by the plaintiff in his appeals.
The next inportant evidence in support of the plaintiff’'s
case is furnished by the conduct of defendant No. 3 when he
nmade a claimfor partition before the Court of \Wards. In
his statement of clains defendant No. 3 clearly admtted the
exi stence of jewellery which was treated as State regalia.
The effect of this admission cannot be under-estimated.
Def endant No. 1 a as the junior menber of the generation was
asking for his share and since the property in question is
of a very large magnitude, it is not possible to assunme that
defendant No. 3 did not consult his |lawers before he nmade
his claim and yet he expressly adnitted the existence of
certain jewels which, by the tradition of the famly, were
treated as State Regalia and, therefore, inpartible. We
have already seen that he was paid nore than Rs. 10 | akhs in
satisfaction of his full clains and thereafter he passed a
deed of relinquishnent in favour of the plaintiff and
def endant No. 1.
438

During the course of the managenent of the estate the Court
of Wards made a survey of the Vizianagramestate jewellery
in 1946 (Ext. P-160). |In that behalf the Court of Wards
issued instructions pointing out to the existence of the
cerenpnial jewellery and suggested.that the said jewellery
should be reduced to the minimum really necessary for
cerenoni es hereafter according to nmodern standards. Duri ng
the course of this survey, defendant No. 2 contended that
jewel lery intended to be wormon various occasions by the
ladies, nmen or boys of the famly formed part of the
inmpartible estate and descended to the holder of it. The
survey report also shows that the ornaments which were
clainmed to be regalia and i ntended for cerenonial use were,
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in fact, kept together wth the kiritam and its pattam
which are adnmittedly cerenonial. Therefore,we are satisfied

that, on the whole, the courts below were right in coning to
the conclusion that both prior to 1897 and subsequent to
1897 when Chittibabu was adopted,the famly has al ways and
consistently treated sone cerenonial jewels as formng part
of the regalia which belonged to the hol der of the Zam ndari
estate.
That naturally raises the question about the identity of
these jewels, and the finding recorded by the Appeal Court
in this matter rests principally on two docunents. The
first is the will executed by the Maharani of Rewa and the
other is an entry in the list of jewels nade by M. Fow er
which has been signed by M. V. T. Krishnamachari and
defendant No. 4. W _have seen how the Mharani of Rewa
referred to five jewels constituting the regalia of the
Zam ndari Estate. ~The list signed by M.V.T. Krishnanachar
and defendant No. 4 shows that on the occasion of the
installation cerenmony of Al ak Narayana Gaj apathi which took
pl ace on ‘Septenber 29, 1922, ornanents described as 1 to 19
were taken out. The entry begins thus : "Taken out for the
installation ceremony on the 29th Septenber" and then

430
follows the list. Both the courts bel ow have held that this
list shows that the jewels and articles specified in the
list were treated as regalia and were intended to be used on
ceremoni al occasions. That is why treating-this Ilist and
the will of Mharani of Rewa as the safe basis, the Court of
Appeal has cone to the conclusion that 38 jewels clained by
the plaintiff nmust be held to be regalia and not subject to
partition. It has been urged before us that it is not shown
when the ornanents nmentioned in the will of Mharani of Rewa
or Krishanamachari’s |ist were actually purchased and it is
argued that wunless it is shown that these ornanents were
purchased | ong before 1911 or 1922, it would be difficult to
i mpress upon themthe character of inpartibility. W do not
think that this argunent is well-founded. The famly custom
may well be that ornanments which are treated as ‘essentia
for certain ceremonial occasions like the installation
cerenony, or other auspicious cerenmony-in the famly, would
be inpressed wth the character of ‘inpartibility and .in
order that the custom should succeed, it —is not always
necessary that they nust have been purchased | ong before and
nust have been used as such for a fairly long tinme.~ As the
courts bel ow have observed, the character of npst of these
ornanents is such that they would be needed on cerenoni al
occasions. Besides, it is not unlikely that these articles
which were taken out on Septenber 29, 1922, may have . been
kept separately together. It is also pointed out that /sone
of the articles nmentioned in the list, such as serial Nos.
7, 10 and 11, are now treated as bel ongi ng to defendant No.
2, and the same coment is made in respect of ornament' No. 5
described in paragraph 5 of the will of Maharani of  Rewa.
It must, however, be renenbered that though certain
ornanents may have been treated as regalia and as such
inmpartible, there was nothing to prevent the holder of the
estate frommaking a gift of these ornanments to nenbers of

the fanily. If, for instance, one of the or nament s
mentioned in paragraph 5 of
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Maharani’s will was gifted to the daughter-in-law in the
famly, that will not necessarily disprove the recital in

the will that the said ornament fornmed part of the regalia
of the Zanmindar. W are free to confess that the evidence
about the identity of the jewels which can be safely taken
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to constitute regalia in the present case, does not appear
to us to be as satisfactory as it should have been; but we
are reluctant to interfere with the conclusion of the Court
of Appeal, because in our opinion, the evidence fully
establ i shes the existence of customin the famly even after
Chitti Babu was adopted which treated certain cerenonia
jewels as constituting regalia. Now, which itenms of these
jewels and ornanents were treated as inmpartible by customis
a pure question of fact. In regard to 36 out of the 38
jewels, both the courts have held concurrently against
defendants 1 & 2 and in favour of the plaintiff, and in
respect of the two jewels which have been added to the i st
by the Court of Appeal, viz., itens 129 and 360, the Court
of Appeal has proceeded on the basis that the recital in the
will of Maharani of Rewa shoul d not have been rejected by
the trial Court because there was no corroboration to it.
On the whole, we do not think that a case has been nade out
for ourinterference with the conclusion thus reached by the
Court of Appeal.

The resultis, the appeals preferred by defendants 1 and 2
fail and are dism ssed.

That |eaves the plaintiff’'s appeals to be considered and in
these appeals, M. Pathak has confined his argunents to the
5 bungal ows owned by the famly which are outside the limts
of the Vizianagram Zamndari. The trial Court has held that
three out of these 5 bungal ows had been incorporated into
the inpartible estate, whereas the Appeal Court has differed
an that point. |In regard to the two other bungal ows, both
the courts have found against the plaintiff. The Admirality
House was
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purchased in 1891 by Ananda Gajapathi for .a sum of Rs.
20, 000/ -. Sone other plots formng part of that property

were purchased by himlater. The bungalow at Waltair was
purchased in 1861 by Vijayaram Gajapathi for Rs. 7,000/-,
El k House at Ootacamund was; purchased in 1889 for a sum of
Rs. 60, 000/-, and Shorham at Ooty was purchased in 1892 for
Rs. 18, 000/ whereas the Hi ghl ands at Coonoor was purchased in
1896 for Rs. 75,000/-. The Court of Appeal has held that in
regard to all these bungal ows, the evidence of conduct is
wholly anbiguous and there is no circunmstance of any
significance from which the plai ntiff’s theory of
i ncorporation can be legitimately inferred. These bungal ows
are no doubt built outside the Zam ndari Estate and they are
built in places of inportance, such as headquarters of the
estate or headquarters of the district or a hill ~station

It may be that the Zamindar used to reside in these
bungal ows according to his convenience but (it is.  not
suggested that the junior nenbers of the famly were not
staying along wth himand so, the course of conduct in
regard to the use of these bungal ows can hardly assist the
plaintiff's case of incorporation. No doubt, the tria

Court had held in favour of the plaintiff in respect of the
Admirality House, the Waltair House and the El k House, —but
as the Court of Appeal has pointed out, the said conclusion
of the trial Court was based nobre on presunptions than on
reliable evidence. 1In fact, the trial Court had observed
that the desire that the Zami ndar should own his residence
at each of these three places is certainly intelligible,
particularly if the problemis considered with reference to
the views that should have prevail ed anong the Zam ndars of
that class towards the end of the 19th century; and it added
that it should even be possible to co-relate the residence
of the Zamindar with the use of the building for Zam ndari
pur poses, a test which, if satisfied, woul d prove




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 23 of 26
i ncor poration. Wil e proceeding to deal with the question

on this
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basis, the trial Court did not think it necessary to require
that the plaintiff should have adduced some evi dence to show
that Zam ndari business was transacted at any of these
buildings and it concluded with the observation that there
was nothing in the evidence on the record to indicate any
contrary intention on the part of Ananda Gaj apathi or even
that of his successors, though the intention of the succes-
sors nmay not be so very material as evidence. It is clear
that this approach adopted by the trial judge of placing the
onus partly on the defendants is clearly erroneous. W are,
therefore, not inclined to interfere with the conclusion of
the Court of Appeal in regard-to the three bungalows in
questi on. In regard to the two remai ning bungal ows, both
the courts bel ow have made concurrent findi ngs agai nst the
plaintiff  and we see no reason to allowthe plaintiff to
chal | enge that finding on evidence before us.

Realising this difficulty, M. Pathak based his argunent
mai nly on-the construction of the deed of trust executed by
Chitti Babu. He urged that this document shows that Chitti
Babu wanted to incorporate these buildings in the Zam ndari
estate. For the purpose of raising this contention, M.
Pat hak conveniently assunmes that the properties dealt wth
by the deed of trust were the separate properties of
Chittibabu since the said properties had devolved on him
under the will of  Ananda Gajapathi; otherwise if the
properties in question were ancestral properties in the
hands of Chittibabu it was realised by M. Pathak that
Chitti Babu could not make any incorporation in respect of
them We have already noticed that in dealing wth the
guestion of the inpartibility of 38 jewels, M. Pathak was
constrained to contend that though, inlaw, the wll of
Ananda Gaj apat hi bequeat hed all the properties of Chitti.
Babu, in fact Chitti Babu got them as an adopted son in the
famly and not as a devi see under
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the wll. We have already dealt with this aspect of the
matter. We are referring to it again at this stage in order
to enphasise the fact that the attitude adopted by the
plaintiff in supporting his case of incorporation of the
buildings into the inpartible estate on the strength of the
trust deed executed by Chitti Babu is not consistent with
his attitude in regard to his case as to jewels. ~ But —apart
from this aspect of the matter, it seems to us clear that
the trust deed does not support the theory of  incorporation
on which M. Pathak relies. By this trust deed, the settlor
appointed M. John Charles HIl Fower as a trustee to
nanage the estate on behalf of his mnor eldest son Al ak
Nar ayana Gaj apat hi . For the purpose of dealing with M.
Pat hak’s argunment, it is not necessary to refer to the
schene of the docunent; it would be enough if we mention the
two cl auses on which M. Pathak relies. |In the preanble to
the docunment, the settlor says that he is seized and
possessed of or entitled to as for an estate of inheritance
all that inpartible estate and zamindari descendible to a
single heir according to the | aw and custom of prinopgeniture
applicable to simlar estates in Southern India nor e
particularly described in the First Schedule and comonly
call ed the Vizianagram Zam ndari or Sanst hanam and also the
various other properties situated in the presi denci es
specified. 1In other words, the preanble refers to the whole
of the property consisting of the inpartible estate and
other properties, and that would take in the houses-in
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guestion. Then the settlor provides that he is settling the
properties in trust in the manner nentioned in the docunent
for the benefit of his eldest son "so that he may have the
same kind and nature of estate right and interest in the
said Zamindari, its accretions and appurtenances and ot her
properties hereby settled upon himas he would have if the
same were now to devol ve upon himfromthe settlor by right
of inheritance according to the said law and custom of
prinmogeni ture subject, neverthel ess, to the paynent of
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mai nt enance and ot her all owances to the Raja and sone ot her
menbers of the famly as hereinafter provided and for the
pur pose of providing for the paynment of all the creditors of
the said settlor as hereinafter nentioned." The argurment is
that by creating a trust in favour of his eldest mnor son

t he settlor has incorporated all t he non-inpartible
i movabl e properties into the Zamindari subject to the
liabilities specified by the docunent. M. Pathak also

relies on the fact that there are certain itens of property
whi ch are excluded fromthe operation of the deed, and they
are specified in paragraph 2 of ~the docunent; and he
contends that the buildings in question are not anobngst the
excepted properties. That is why the buildings nust be
deened to have been incorporated by Chitti Babu wth the
inpartible estate; W are not inpressed by this argunent.
In considering the effect of this argunent, it would be
relevant to recall that about this time, Chitti Babu had to
fight for his title which was chal l enged by four persons in
suit No. 18 of 1903, and in that litigation Chitti Babu was
asserting his title nore as an adopted son than as a devi see
under the will of Ananada Gajapathi If that be so, Chitti
Babu was claimng the properties as an-adopted son ' and as
such, properties which cane into his hands as ancestra
properties could not be incorporated by him with the
inmpartible Zamindari estate. Besides, the very clause on
which M. Pathak relies clearly shows what Chitti @ Babu
intended to be the effect of this docunent. The /docunent
says that the properties have been settled on the trustee
for the benefit of his mnor eldest son in the sane way as
his son would have got the said properties—if they had
devol ved upon him by survivorship and that neans that Chitti
Babu did not intend to confer on the SOD any larger estate
than he would have got by survivorship if Chitti Babu had
died at the relevant tinme and the estate had devolved upon
his son by survivorship. There is no doubt-that if the son
had obtai ned the estate by
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survivorship, he would have got inpartible Zamndari estate
as such and the other properties which had, till then, not

been incorporated with the Zam ndari estate would have
retained their character as partible properties. “The sane
result is intended to be achieved by the deed of | trust.
Therefore, we do not think that the argument based on the
trust deed executed by Chitti Babu really supports the
plaintiff’s case that the buildings in question had been
i ncorporated by Chitti Babu with the inpartible Zam ndari
estate,

In the result, the plaintiff's appeals also fail and are
di smi ssed.

Three petitions were filed inthis Court, C MPs. Nos.
740/ 1962, 741/1962 and 1821/1962 for adducing additiona
evi dence. These applications are dismssed. W nake no
order on the C.MP. No. 1822/1962 and we have partly all owed
CMP. No. 2631/1962. By this petition, defendant No. 1
seeks to raise additional grounds to which reference nust be
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nmade before we part with these appeals. M. Kunmaranangal am
has invited our attention to the fact that there are certain
properties which still remain to be dealt with and there are
certain inaccurate statenents in the judgment under appea

which need to be corrected. In its judgnent, the Appea

Court has observed that it is contended for the Rajkumar
that Ex. P- 132 cannot be deened as containing a list of
buil dings owned by the Sansthanam for it is pointed out
that even the Vizianagram Fort and the connected buil dings
which admittedly belonged to the estate were not included

t herei n. M. Kumar amangal am poi nts out that the reference
to the Vizianagram Fort as admttedly constituting a part of
the estate is wong. In fact, the question about the

character of the Vizianagram Fort is pending before the
| ear ned Subordi nate judge, Vishakhapatnamin O'S. No. 120 of
1948. In that suit defendant No. 1 has specifically clained
that the Fort is not an inpartible property but
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bel ongs to the joint famly and, therefore, he has a 1/3rd
share in it. It is conceded by M. Pathak that the
reference to the Vizianagram Fort in the statenment of the
Appeal Court judgment is erroneous and should be treated as
such, and the matter shoul'd be tried between the parties
according to lawin O S. ‘No. 120 of 1948

The other point /‘on which M. Kumaranmangal am wants a
clarification is in regard to the hone farmlands. Both the
courts below have left this matter to be decided by the
appropriate Tribunal under sections 12 and 47 of the Act.
M . Kumar amangal am suggests and rightly that we should nake
it clear that in leaving this issue to be tried under the
rel evant sections of the Act, the courts bel ow have not
decided as to which particular itens of property are, or
not, hone farmlands. That question_ is at 1arge between the
parties and nay have to be tried on the nerits whenever it
ari ses.

The third point on which it is necessary to nake sone
correction is in respect of the statenent contained in the
judgrment of the trial Court in regard to itens under /issue
No. 4. This statenent is that itens 33 (b) and 98 were not
identifiable at all. M. Kunmaramangal am poi nts out that it
is not correct to say that item33 (b) is not identifiable
and in this connection, he has invited our attention to the
fact that his client has in fact nmade a claim before the
Receiver for this itemwhich is Daba Gardens and Bungalow.
Thi s position also is conceded by M. Pathak. M.
Kurmar amangal am al so wants us to nake it clear that in regard
to properties in suit in respect of which no finding has
been specifically recorded by the courts below, it would be
open to the parties to ask the Court to deal with them and
consider the rival contentions of the parties in respect of
them This position is also not disputed.

In the circunstances of the case, we direct that parties
shoul d bear their own costs in this Court.
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Nar ayana Gaj apathi Raj (D.1845)
Sir Vijayarana Gajapathi Raj | (D.1879)
Al ak Raj eswari (D. 1901)

Sir Andra Appal a Kondayanba | Chittibabu Vizi-

Gaj apat hi Raj Mahar ani of Rewa ram Raj (B.27-8-
(D. 23-5-1897) (D. 14-12-1912) 1893, D11-9- 1922)

Adopt ed by Al ak

Raj eswari |

18-12-1897 Lalitha
Kumari Devi ( Def en-
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dant No. 4)
Al ak Nar ayana Sir Vijayanada Al ak
Gaj apathi Raj (B. 1902, Gajapathi Raj (B. Raj eswar i
D. 25-10- 1937) 25-12-1905) I
Vi dyavat hi Devi (def endant No. 3)
(deft N. 2)
Appal akonda yanba. Vizi aram Gaj apat hi
Il Raj 11 (B.1.5.1924) Jaya Devi Vi sweswa-
(plantiff) ra Gaj a-
pat hi Raj
(def enda-
nt No. 1)
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