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KGSHAL, A.D.
BENCH
KOSHAL, A. D.

CHANDRACHUD, Y. V. ((CJ)
FAZALALI, SYED MURTAZA

ClI TATI ON
1980 AIR'1671 1981 SCR (1) 599

ACT:

H gh Court Judges (Conditions of Service) Act, 1954,
second proviso to section 14 and clause (a) of section 15
read with Part Il /of First Schedule, validity of-Wether an
|.C.S. Oficer drawn to the judicial -“side, <continued in
service under section 10(2) of the 1ndependence Act, 1947
and Article 314 of 'the Constitution and |ater on appointed
as a High Court Judge entitled  to doubl e pension, one for
the service as an 1.C.S. Oficer and the other for the
service as a High Court Judge.

HEADNOTE

Di smi ssing the appeal by certificate, the Court
N

HELD: (1) The trichotony originating with the
Gover nment  of India (H gh Court.  Judges) Oder, 1937,
continued under section 10(2) of the Independence Act, 1947
and finally adopted by the Hi gh Court Judges (Conditions of
Service) Act, 1954 does not suffer from any |egal or
constitutional infirmty and, on the other hand, has the
sanction of the Constitution itself. [612 F]

(2) The trichotony is good not only because it was
adopted by the Constitution till legislation was  enacted
under Article 221(2) thereof, but also because it was
necessitated by reason of H gh Court Judges being drawn from
three different sources, nanmely, Indian Cvil Service, State
Judicial Services and directly fromthe Bar. Al the Hi gh
Court Judges though holding equivalent posts are-thus not
simlarly situated, particularly in regard to the paynent of
pensi on and other retirement benefits. The classification so
made is a reasonable classification based on intelligible
differentia having a proper nexus to the object to be
achieved and there is thus no question of any violation of
Articles 14, 221 and 314 of the Constitution. [610 H 611 A,
C, 612F]

(3) It is a cardinal principle of interpretation of
statutes that the legislature does not use nmeaningless
| anguage and that every word used by it nust be presuned to
have sone neaning even though the phraseol ogy enpl oyed nay
soneti nmes be obscure or anbi guous. [608 F]

The expression "who is a nenber of the Indian G vi
Service" appearing in clause (a) of section 15 of the 1954
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Act cannot be just ignored as being inapplicable to an
existing situation and thus rendered otiose. Wat was neant
was to describe as a class Hi gh Court Judges who had earlier
been menbers of the Indian Cvil Service so that they could
be di stinguished fromH gh Court Judges who had not been
such nmenmbers. Although the Indian Cvil Service ceased to
function as a Service of the Secretary of State for India
after the 15th of August 1947 when the 1947 Act was
enforced, its nenbers were automatically appointed to
correspondi ng posts wunder the Crown in connection with the
affairs of the Dom nion of India or of a Province by virtue
of the provisions of sub-clause (1) of clause 7 of the India
(Provisional Constitution) Order

600
1947. The Indian Cvil Service was not abolished in so many
words and on the other hand, its nenmbers were given the

right to continuein service on and after the 15th August,
1947 under the same conditions of service as were applicable
to them imediately before that date as nade out by sub-
sections (1) and (2) of section 10 of the 1947 Act. [608 G
609A, C- D

Al that sub-section (1) enacted was that the
provisions of the Government of India Act, 1935 ceased to
operate in relation to -appointnments to the civil services
of, and civil posts under, the Crown /in India, by the
Secretary of State but sub-section (2) fully preserved the
rights of and conditions of service applicable to hol ders of
appoi ntnents already made by the Secretary of State, the
only difference being that in place of the Secretary of
State the enployers of the incunbents becane the respective
Governments concerned. [610 B-(C

(4) The second proviso to section 14 of the 1954 Act
has no application to the appellantinasnuch as he was not
in actual receipt of a pension for his services ' in the
Indian Civil Service under proviso to para 10 of Part D of
second Schedul e to the Constitution as added by the
Constitution (Seventh Amendnent) ‘Act, 1956. The appell ant
having accepted appointment as a Hgh Court “Judge in
continuation of his service as a District Judge, he never
becane entitled to pension for the period preceding his
el evation to the Bench. Further he did not claimsuch a
pension wuntil the Accountant GCeneral requested him to
indicate his option in accordance with the proviso to
section 15 of the 1954 Act. The claim to two pensions,
therefore, is inadmssible. [611E, H 612D

JUDGVENT:

ClVIL APPELLATE JURISDICTION. CGvil Appeal No. 278 of
1972.

Fromthe Judgment Order dated 29-6-1970 of the Cujarat
Hi gh Court in SCA No. 46/ 68.

Appel | ant in person

M M  Abdul Khader, J. L. Jain and Mss A Subhashin
for the Respondent.

The Judgnent of the Court was delivered by

KOSHAL, J.-This is an appeal by certificate granted by
the Hgh Court of Cujarat under article 133(1)(c) of the
Constitution of India and is directed against its judgnent
dated 29th June 1970 dismissing a petition under article 226
of the Constitution in which the appellant, who began his
career as a nmenber of the Indian Cvil and was ultinately
appointed a H gh Court Judge, prayed for the issuance of
appropriate wits to ensure that he was granted two pensions
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i ndependently of each other, one in relation to his service
as a H gh Court Judge and the other for the service rendered
by himprior to his appointnment as such

2. The facts leading to the petition decided by the
i mpugned judgnent are not in dispute and nay be shortly
stated. On the 6th October 1932 the appellant was appoi nted
by the Secretary of State for Indiato the Indian Civi
Service and was allotted to its Bonbay
601
cadre. On the 15th August 1947, he was serving as a District
Judge in the Province of Bombay and thereafter continued in
service in accordance with the provisions of section 10(2)
of the Indian Independence Act, 1947 (hereinafter referred
to as the 1947 Act) and article 314 of the Constitution. He
was appoi nted Additional Judge of the Bonbay Hi gh Court on
the 12th June 1959 and on bifurcation of the State of Bonbay
on the 1st May 1960 becane an ‘Additional Judge of the High
Court of @Qujarat wherein he was nmade a permanent Judge on
the 5th April 1961 and continued to serve as such till 10th
February 1969 on which date he submitted his resignation
from and relinqui shed charge of his office

Through a letter dated 28th May 1966 addressed to the
Regi strar of the High Court of Cujarat, the Accountant
CGeneral, CGujarat requested the appellant to exercise his
option in accordance with the proviso to section 15th of the
hi gh Court Judges / (Conditions of ~Service) Act, 1954
(hereinafter called the 1954 Act) and to intimate whether he
woul d receive his pension wunder Part” | or ‘Part Il of the
First Schedule to that Act. The stand taken by the appell ant
was that he was not bound to exercise any option and that
pension in relation to his service as a H-gh Court Judge was
payable to himunder section 14 of the 1954 Act read with
Part | of the said First Schedul e. The Governnent of India
not having agreed with the stand taken by the appellant, he
noved the High Court as stated  above and in his petition
chal l enged the validity of the second proviso to section 14
of the 1954 Act as also of clause (a) of section 15 thereof
read with Part Il of the said First Schedul e.

3. The relevant provisions of l'aw may wi th advantage be
noticed here. Prior to 1947 a H gh Court Judge was entitled
to pension in accordance wth paragraphs 17, 18 and 19 of
the Government of India (H gh Court Judges) order, 1937 (for
short the 1937 order) promulgated by H's Mjesty in Counci
under the provisions of section 221 of the Governnent of
India Act, 1935. Those paragraphs classified H gh Court
Judges for purposes of pension into three categories
according as (1) they were nmenbers of the Indian GCivi
Service, (2) nmenbers of services other than Indian G vi
Service or (3) were not drawn from any of . the  civi
services, and provided a different scal e of pension for each
cat egory.

By virtue of section 10(2) of the 1947 Act, the 1937
order continued to be in force right up to the comencenent
of the Constitution, article 221(2) of which provided, inter
alia:

"Every Judge shall be entitled to such all owances
and to such rights in respect of |eave of absence and
pension as may from

602

time to tine be determined by or under |aw made by

Parliament and, until so determned, to such all owances

and rights as are specified in the Second Schedule."
Sub- paragraphs (1) & (4) of paragraph 10 of Part D of the
Second Schedule to the Constitution provided:

"(1) There shall be paid to the Judges of the Hi gh
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Court of each State specified in Part A of the First

Schedule, in respect of tine spent on actual service,

salary at the following rates per nmensem that is to

say: -

The Chief Justice 4,000 rupees

Any ot her Judge 3,500 rupees”

"(4) The rights in respect of |eave of absence
(including |l eave allowances) and pension of the Judges
of the H gh Court of any State shall be governed by the
provi si ons which i nmedi ately before the conmencenent of
this Constitution, were applicable to the Judges of the
Hi gh Court in the correspondi ng Province."

The provisions relating to pension contained in the
1937 Order thus continued to apply to High Court Judges till
the 20th May 1954 when the 1954 Act cane into force, after
having been enacted by Parliament in exercise of its
| egi sl ative power ~under-article 221(2) of the Constitution
Section 14 of the 1954 Act then stood as foll ows;

"Subject to the provisions of this Act, every
Judge shall,” on his retirenent, be paid a pension in
accordance with the scale and provisions in Part | of
the First Schedul e:

"Provi ded that no such pension shall be payable to
a Judge unl ess-

(a) 'he has conpleted not less than twelve
years of service for pension; or

(b) he has attained the age of sixty-two
years, and in the case of a Judge holding office
on the 5th day of October;, 1963, sixty years; or

(c) his retirenent is nedically certified to
be necessitated by ill-health."

The foll owi ng proviso was added to sub-paragraph (1) of
paragraph 10 of Part D of the Second Schedule to the
Constitution by the Constitution (Seventh Amendnent). Act,
1956 (the 1956 Act, for brevity) wth effect fromthe 1st
Novemnber, 1956:

"Provided that if a Judge of a H gh Court at the
time of his appointnent is in receipt of a pension
(other than a disability

603

or wound pension) in respect of _any previous service

under the Government of India or any of its predecessor

Governments or under the Governnent of a State or any

of its predecessor Governnments, his salary in respect

of service in the Hi gh Court shall be reduced-

(a) by the anpbunt of that pension, and

(b) if he has, before such appointnment,
received in lieu of a portion of thel pension due
to him in respect of such previous service the
conmut ed value thereof, by the amount ~of that
portion of the pension, and

(c) if he has, before such appointnment,
received a retirenent gratuity in respect of such
previous service, by the pension equivalent  of
that gratuity."”

The 1956 Act al so del et ed sub-paragraph (4) above extracted.

A second proviso was added to section 14 of the 1954
Act by section 6 of the H gh Court Judges (Conditions of
Service) Amendment Act, 1958 (for short the 1958 Act) with
effect fromthe 1st Novenber, 1956 and st ated:

"Provided further that if a Judge at the tine
of his appointnent is in receipt of a pension

(other than a disability or wound pension) in

respect of any previous service in the Union or a

State, the pension payable under this Act shall be
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inlieu of, and not in addition to, that pension.”
Section 15 of and the relevant portions of Parts |, Il

and I'll of the First Schedule to the 1954 Act as anended by
the 1958 Act with effect from the 1st Novenber, 1956, may
al so be set out in extenso:

604

"15. Every Judge-
(a) who is a nenber of the Indian G vi

Service shall, on his retirement, be paid a
pension in accordance with the scale and
provisions in Part Il of the First Schedul e;

(b) who is not a nmenber of the Indian G vi
Service but has held any other pensionable G vi

Post under the Union or a State, shall, on his
retirement, be paid a pension in accordance with
the scale and provisions in Part Il of the First
Schedul e:

"Provided that every such Judge shall elect to

receive the pension payable to himeither under Part |
of the First Schedule or, as the case may be, Part |1
or Part Ill-of the First Schedule, and the pension
payabl e to himshall be calcul ated accordingly."

"THE FI'RST SCHEDULE
"PENSI ON OF JUDGES
"PART |
"1. The provisions of this Part apply to a Judge
who is not a menber of the Indian G vil Service or has
not held any other pensionable civil post under the
Union or a State and al so apply to a Judge who, being a
menber of the Indian Civil Service orhaving held any
ot her pensionable civil post wunder ~the Union or a
State, has elected to receive the pension payabl e under
this Part.
"2. Subject to the other provisions of this Part,
the pension payable to a Judge to whom this Part
appl i es and who has conpleted not |ess than seven years

of service for pension shall be the basic/ pension
specified in paragraph 3 increased by the additiona
pension, if any, to which he is entitled under

par agr aph 5.
"3. The basic pension to which such a Judge shal
be entitled shall be-
(a) for the first seven conpleted years of
service for pension, Rs. 5000 per annum -and
(b) for each subsequent conpleted year of
service for pension, a further sum of Rs. 1,000
per annum
"Provided that the basic pension shall in no case
exceed Rs. 10,000 per annum
"4, For the purpose of calculating additiona

pensions, service as a Judge shall be classified as
fol | ows:
"Grade |. Service as Chief Justice in any
H gh Court;
"Grade Il.Service as any other Judge in-any
H gh Court.

"5. For each conpl eted year of service for pension
in either of the grades nentioned in paragraph 4, the
Judge who is eligible for a basic pension under this
Part shall be entitled to the additional pension
specified in relation to that grade in the second
colum of the table annexed hereto:

"Provided that the aggregate anount of his basic
and additional pension shall not exceed the anount
specified in the third colum of the said table in
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" For
For
For
For
For
For

606

relation to the higher grade in which he has rendered
service for not |ess than one conpl eted year

"TABLE
"Service Addi ti onal pension Maxi mum aggr egat e
per annum pensi on per annum
Rs. Rs.
"Grade I. 740 20, 000
"Grade I1. 470 16, 000"
"PART 11

"1. The provisions of this Part apply to a Judge
who is a menber of the Indian Cvil Service and who has
not elected to receive the pension payable under Part
l.

"2. The pension payable to such a Judge shall be-

(a) the pension to which he is entitled under
the ordinary rules of the Indian Cvil Service if
he had~ not been appointed a Judge, his service as

a Judge being treated as service therein for the

pur pose of cal cul ating that pension; and

(b) the additional pension, if any, to which

he is entitled under paragraph 3.

"3. If such a Judge has conpleted not |ess than
seven years of service for pension in a H gh Court, he
shall be entitled to an additional pension in
accordance with the foll owi ng scal e:

Per annum
Rs.

seven conpl eted years of service for pension 1, 333
ei ght conpl eted years of service for pension 1, 600
ni ne conpl eted years of service for pension 1, 866
ten conpl eted years of service for pension 2,133
el even conpl eted years of service for pension 2,400
twel ve or nore conpl eted years of service

for pension 2,666"

"PART |11

"1. The provisions of —this Part apply to a Judge
who has held any civil pensionabl e post under the Union
or a State (but is not a nenber of the Indian G vi
Service) and who has not el ected to receive the pension
payabl e under Part 1.

"2. The pension payable to such a Judge shall be-

(a) The pension to which he is entitled under
the ordinary rules of his service if he had not
been appointed a Judge, his service as-a Judge
being treated as service therein for the purpose
of cal culating that pension; and

(b) a special additional pension of Rs. 500
per annum in respect of each conpleted year of
service for pension but in no case such additiona
pension together wth the additional or 'specia
pension, if any, to which he is entitled under the
ordinary rules of his service, shall exceed Rs.

2500 per annum "

4. The contentions raised on behalf of the appellant

before the H gh Court were:

A The second proviso to section 14 of the 1954 Act
is violative of articles 221, 314 and 14 of the
Constitution and is, t her ef or e, voi d. The
appellant is accordingly entitled to elect for
pensi on under Part | of the First Schedule to that
Act without being required to forego the benefit
of the pension earned by him prior to his
el evation to the Bench
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B. Clause (a) of section 15 of the 1954 Act s
applicable only to a Judge who is a nenber of the
Indian Cvil Service. That Service, however, cane
to an end on the 15th of August, 1947 whereafter
there was no Judge who could be said to be a
menber of that Service. The clause has, therefore,
no application to any situation prevailing after
the said date

C. Clause (a) of section 15 of the 1954 Act read with

Part 1l of the First Schedule thereto is violative
of article 14 of the Constitution so that in case
the second proviso to section 14 of the 1954 Act
is held to be good, the appellant would be
entitled to pension under clause (b) of section 15
of that Act read with Part 1Il of the said
Schedul e.

5. In regardto contention A the H gh Court held that
the appelllant havi ng accepted  appointrment as a H gh Court
Judge in Continuation of his service as a District Judge, he
never becane entitled to pension for the period preceding
his el evation to the Bench
607
so that the second proviso to section 14 of the 1954 Act
never becane applicable to himand the validity or otherw se
of that proviso was irrelevant for the determnation of his
claim

Contention B  was negatived by the H gh Court on the
ground that the expression "who is ~a nenber of the Indian
CGvil Service" appearing in clause (a) of section 15 of the
1954 Act had to be given some neaning in spite of the fact
that the Indian Gvil Service had ceased to be alive as such
after August 15, 1947 and that the only reasonable way of
interpreting the expression was to hold that it ' neant a
person who had been a menber of the Indian Cvil Service
i medi ately before August 15, 1947.

The conclusions arrived at by the Hgh Court as a
result of the consideration it gave to ground C may be
sunmari sed thus:

(a) Under the GCivil Service Regulations read with the

1937 Order a nmenber of the Indian Cvil Service
who was pronoted fromthe post of a District Judge
to that of a H gh Court Judge was not entitled to
pension for the period prior to his elevation to
the Bench. His right to pension accrued only when
he relinquished the office of H.gh Court Judge.
This position continued to obtain till the
enforcenent of the Constitution by reason of
section 10(2) of the 1947 Act and @ after . such
enforcenent by reason of the provisions of the
Constitution, nanely, articles 314 and 221(2) read
wi th sub-paragraph (4) of paragraph 10 of Part D
of the Second Schedul e as that sub-paragraph stood
prior to its deletion by the 1956 Act. Thus the
Constitution itself through its provisions  just
above nmentioned provided that Hi gh Court Judges
who had earlier been nmenbers of the Indian G vi
Service woul d get pension according to the fornula
contained in the 1937 Oder which was a fornula
different from the one applicable to Hi gh Court
Judges who had not been nenbers of any of the
civil services.

(b) The 1954 Act preserved the trichotony envi saged by

the 1937 Order but nade an additional provision
that if a Hi gh Court Judge who had earlier been a
menber of the Indian Civil Service felt that it
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woul d be nore beneficial to himto receive pension
on the basis of the provisions set out in section
14 of the 1954 Act read with Part | of the First
Schedul e thereto he could elect to do so. This
addi ti onal provision was obviously introduced for
the benefit of the erstwhile nenbers of that
Servi ce.
608

(c) The Constitution itself put its seal on the
trichotony above detail ed through articles 314 and
221(2) read wth paragraph 10 of Part D of the
Second Schedule and the differentiation made by
the Constitution itself cannot be attacked as
di scrimnatory when it was adopted by Parlianent
in the 1954 Act.

(d) The basis of calculating pension in clause (a) of

section 15 of the Act read wth Part |1l of the
First Schedule thereto on the one hand and cl ause
(b) of section 15 of that Act read with Part 111
of the “said Schedule on the other, is continuity
of service. Service rendered by a person as Hi gh
Court Judge is tagged on with any earlier service
for the purpose of conputation of basic pension;
for, otherwise  H gh Court Judges who had earlier
been nenbers of civil services would be deprived
of the pensionary benefit in respect of their
service rendered as such _menbers.” This was the
reason for '\ the trichotony ~which was adopted not
only by the 1937 Oder but also by the 1947 Act
and later on by the Constitution  as well as the
1954 Act for the benefit of —such -Judges. The
differentiation is not only not irrational but is
emnently desirable and is based on rationa
criteria.

6. It was in the above premises that the H gh Court did
not find any substance in the petition dismssed by the
i mpugned order.

7. All  the contentions raised before the H'gh / Court
have been reiterated before wus but after hearing the
appellant in person at length we see no reason at all to
differ fromthe conclusions reached by the H gh Court.

8. W nmay first take up contention B which need not
detain us long. It is a cardinal principle of interpretation
of statutes that the |I|egislature does not use neani ngless
| anguage and that every word used by it nust be presuned to
have sone neaning even though the phraseology enployed nay
some-times be obscure or anbi guous. The expression "who is a
menber of the Indian Civil Service" appearing in clause (a)
of section 15 of the 1954 Act cannot be just  ignored as
being inapplicable to an existing situation and thus
rendered otiose. As pointed out by the H gh Court what was
nmeant was to describe as a class Hi gh Court Judges who had
earlier been nmenbers of the Indian Cvil Service so that
they could be distinguished from H gh Court Judges who had
not been such nenmbers. In this connection it is noteworthy
that although the Indian Cvil Service ceased to function as
a Service of the Secretary of State for India after the 15th
of August 1947 when the 1947 Act was enforced, its nenbers
were automatically appointed to corresponding posts under
the Crown in
609
connection with the affairs of the Dominion of India or of a
Province by virtue of the provisions of sub-clause (1) of
clause 7 of the India (Provisional Constitution) Order,
1947. That sub-cl ause runs thus:
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"7. (1) Subject to any general or special orders
or arrangenents affecting his case, any person who
i medi ately before the appointed day is holding any
civil post wunder the Crown in connection wth the
affairs of the CGovernor-General or Governor-Ceneral in
Council or of a Province other than Bengal or the
Punjab shall, as fromthat day, be deened to have been
duly appointed to the corresponding post under the
Crown in connection with the affairs of the Dom nion of
India or, as the case may be, of the Province."

The Indian Civil Service was not abolished in so nany words
and, on the other hand, its menbers were given the right to
continue in service on and after the 15th August, 1947 under
the sanme conditions of service as were applicable to them
i mediately before that date. This is clearly nade out by
sub-sections (1) and (2) of section 10 of the 1947 Act which
are reproduced bel ow.

"(1) The provisions of this Act keeping in force
provi'si ons of ~the Government of India Act, 1935, shal
not ‘continue in force the provisions of that Act
relating to appointnents to the civil services of, and
civil posts wunder, the Crown in India by the Secretary
of State, or the provisions of that Act relating to the
reservation of ‘posts.

"(2) Every person who-

(a) having been appointed by the Secretary of

State in Council, to a civil service of the Crown

in India continues on and after the appointed day

to serve under the Government of either of the new

Dom ni ons or_ of any Province or part thereof; or

(b) having been appointed by H.s Mjesty
before the appointed day tobe a Judge of the

Federal Court or of any Court ~which is a High

Court within the nmeaning of ~the Government of

India Act, 1935, continues on and after the

appoi nted day to serve as-a Judge in either of the

new Dom ni ons:

shall be entitled to receive fromthe Government of the

Dom ni ons and Provinces or parts which he is fromtine

totime serving or, as the case may be, which are

served by the courts in which heis fromtinme to time a

Judge, the sane conditions of service as respects

remuneration, |eave and pension, and the sane rights
610

as respects disciplinary matters or,~as the case may

be, as respects the tenure of his office, or rights as

simlar thereto as changed circunstances may pernmt, as
that person was entitled to inmediately ' before the
appoi nted day."

Al that sub-section (1) enacted was that the
provisions of the Governnment of India Act, 1935 ceased to
operate in relation to appointments to the civil services
of, and civil posts wunder, the Crown in India, by the
Secretary of State but sub-section (2) fully preserved the
rights of and conditions of service applicable to hol ders of
appoi ntnents already made by the Secretary of State, the
only difference being that in place of the Secretary of
State the enployers of the incunbents becanme the respective

CGovernments concerned. In this situation it would not be
correct to say that the expression who is a nmenber of the
Indian Cvil Service" would be neaningless and wholly

i napplicable to any existing situation after the 15th August
1947; and when an Act of Parlianent uses that expression
surely it must be given the nmeaning that the H gh Court says
it has, i.e., that it denotes persons who were menbers of
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the Indian Civil Service prior to the enforcement of the
1947 Act and were elevated to the Bench thereafter.

9. The other contentions raised by the appellant ignore
one basic reason which provides justification for the
trichotony operating right fromthe enforcement of the 1937
Order. He does not (and of course cannot) challenge that
trichotony for the period prior to the commencenent of the
Constitution because his objection to it is based on
discrimnation violative of article 14 thereof. But then he
has failed to realise what the Constitution itself enacted
i n paragraph 10 of its Second Schedul e both before and after
its anendnent by the 1956 Act. Prior to the 1st Novenber
1956 (which is the date on which the 1956 Act cane into
force) sub-paragraph (4) of the said paragraph 10 provi ded
for pension of Judges ~of the High Court of any State being
governed by the provisions which were applicable to such
Judges before the comencenent. of the Constitution. Those
provi si.ons were, as pointed out above, contained in the 1937
Order which initiated the trichotony. The High Court was
thus right ~in holding that the Constitution itself adopted
that trichotony.

Then came the 1954 Act which was brought on the statute
book by Parlianent in exercise of its legislative powers
under article 221(2) of ~the Constitution. The trichotony
i ntroduced by the 1937 Oder was repeated in the 1954 Act,
till when it had been kept alive by sub-paragraph (4) above
nmentioned. And that trichotonmy is good not -only because it
was adopted by the Constitution till legislation
611
was enacted under article 221(2) thereof but al so because it
was necessitated by reason of Hi gh Court Judges bei ng drawn
fromthree different sources.

In so far as persons who had been nenbers of the |Indian
Cvil Service or of a State Judicial Service before being
appoi nted as High Court Judges are concerned, the period of
service put in by themin such Service has to be taken into
account. On the other hand, High Court Judges recruited
directly fromthe Bar do not have any prior service to'their
credit. Al the Hi gh Court Judges, though hol di ng equival ent
posts, are thus not simlarly situated, particularly in
regard to the payment of pension and other -retirenent
benefits. That is why different provisions were considered
necessary in the case of each of the three categories in
regard to paynent of pension. The classification so nade is
a reasonable classification based on intel Ligible
differentia having a proper nexus to the object” to be
achi eved.

The matter may be viewed from anot her angl e. According
to the proviso added to sub-paragraph (1) of the /said
paragraph 10 by the 1956 Act (which proviso we have set out
above), the salary of a H gh Court Judge who "is in receipt
of a pension............ in respect of any previous service
under the GCovernment of India or any of its predecessor
CGovernments or under the Government of a State or any of its
predecessor GOVEr NMENE S, . .ottt e e
shal | be reduced by t he anount of t hat
PENSION. . . ..ot That provi so woul d have
fully applied to the case of the appellant if he had
actually been in receipt of a pension prior to his elevation
to the Bench. That he was not in receipt of any such pension
is, however, admtted on all hands and, therefore, as held
by the High Court, the second proviso to section 14 of the
1954 Act has no application to him But then his argunent is
that he should be deened to have been in receipt of a
pension according to his entitlenent imediately before he
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took oath as a H gh Court Judge. Even if we assune this
argunent to be correct, his case would not inprove in any
manner; for, then his salary as a H gh Court Judge woul d
automatically come down to less than Rs. 3500 which is the
sal ary payabl e to Judges who have not been nenbers of any of
the civil services earlier, and the difference would not be
nerely marginal. It is the case of the appellant that if he
had retired fromthe Indian Civil Service inmediately prior
to the 12th June 1959 when he was el evated to the Bench he
woul d have been entitled to receive a pension of Rs. 13350
per annum or about Rs. 1111 per nensem On his elevation to
the Bench he would in that case be entitled to a salary of
|l ess than Rs. 2400 as conpared to Rs. 3500 payable to other
H gh Court Judges who had not bel onged to any civil services
earlier. This difference in salary being substantia
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is itself a good reason for treating the appell ant and ot her
H gh Court Judges simlarly situated in a manner different
from Hogh Court Judges not “so situated and the sane
reasoni ng would apply to High Court Judges who had earlier
been menbers of civil services other than the Indian G vi
Service. It is of course not the case of the appellant that
the proviso to sub-paragraph (1) of paragraph 10 above
mentioned is itself not ~enforceable for. one reason or the
other; and if that be so, the trichotony of which he
conpl ai ns becones fully justifiable.

10. W may nmeke it clear, however, that the appellant’s
pl ea that he nust be held entitled toa separate pension for
his service i nmedi ately preceding his elevation to the Bench
cannot be accepted as correct in the face of the finding by
the High Court that he was entitled to pension only after
his retirenent and, therefore, after his service as a High
Court Judge cane to an end, and that too according to the
1937 Order. The appellant has failed ‘to show how that
finding is erroneous. In this connection it may be stated
that it was only after the Accountant Ceneral had requested
himto indicate his option in accordance with the proviso to
section 15 of the 1954 Act that he clainmed two pensions, one
in respect of the period prior to his elevation to the Bench
and one for that for which he was a High Court Judge. At no
time prior to that had he claimed any pension for his
service as a nenber of the Indian Gvil Service or any of
the other civil services.

11. The trichotony originating with the 1937 Order and
finally adopted by the 1954 Act having been found by us not
to suffer fromany legal or constitutional infirmty and, on
the other hand, to have the sanction of the Constitution
itself, none of the three articles thereof, namely, 14, 221 &

314 on which the appell ant banks, comes to his rescue. His
claimis accordingly held to be without force and the appea
is dismssed but with no order as to costs.

S R Appeal dism ssed
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