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Thi s Appeal is against the Judgnment of the Karnataka H gh Court
dated 19th Novenber, 1999

Briefly stated the facts are as foll ows:

The Appellants carry on the business of real estate devel opnent and
allied contracts. | They are having their Ofice at Bangal ore. They
enter into devel opnent Agreements with owners of |lands. Thereafter
they get plans sanctioned. After approval of the plans they construct
residential apartments and/or conmercial conplexes. |n nbst cases
before they construct the residential apartments and/or conmercia
conpl exes they enter into Agreenents of Sale w th intended

pur chasers. The Agreenents woul d provide that on conpletion of the
construction the residential apartnents or the comercial conplex
woul d be handed over to the purchasers who would get an undivi ded
interest in the land also. The owners of the |and would then transfer
the ownership directly to the society which is being formed under the
Kar nat aka Omership Flats (Regul ation of Pronotion of Construction

Sal es, Managenent and Transfer) Act, 1974.

The question which arises for consideration is whether the
Appel l ants are dealers and are liable to pay turnover tax under the
Kar nat aka Sal es Tax Act.

The Appellants filed returns showing Nil liability to pay tax on the
footing that there was no transfer of any property in goods either by
itself or by virtue of any works contract. -~ The Adjudicating Authority
did not accept their contention and passed an Assessment O der
claim ng tax.

Agai nst the Assessment Order, the Appellants went in Appeal to
the Additional Joint Comm ssioner of Commercial Taxes (Appeal). The
Addi tional Joint Conmm ssioner held that tax was payabl e as there was
transfer of property in goods pursuant to a works contract.

Bei ng aggrieved with the Order the Appellants filed an Appeal to
the Karnataka Appellant Tribunal. The Appeal was partly allowed. It
was held that the turnover could only be computed on the value of
goods in the execution of the works contract.

The Appellants filed a Revision Petition to the Karnataka Hi gh
Court whi ch has been dismissed by the i mpugned Order. In the
i mpugned Order it has been held that the matter has been exani ned
in detail in the case of Ms. Mttal Investnment Corporation vs. The
Addi ti onal Conm ssioner of Conmercial Taxes, Zone-l1, Bangalore in
S.T.A. Nos. 35 to 38 of 1998 deci ded on 24th Septenber, 1999. n
the principles laid down in that Judgnent the Petition stood di sposed
of .
After the Appellants got leave in this Appeal a Review Application
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was nmade in Mttal Investnent Corporation's case (supra). Sone
clarifications have been issued by an Order dated 11th February, 2000.

M. Mehta subnitted that as the Judgnent in Mttal |nvestnent
Corporation’s case has been reviewed this matter should al so be sent
back to the High Court. However, on a question fromthe Court,
whet her the Appellants were accepting the principles laid down in
Mttal Investnent Corporation’s case the answer was that the
Appel l ants wanted to agitate all the grounds including the ground that
there was no works contract. Such a contention would stand
concl uded by the Hi gh Court Judgnment in Mttal |nvestnent
Corporation’s case even after the Order passed in the Review
Application. No purpose would therefore be served in remtting the
matter back to the Hi gh Court. M. Mhta was therefore asked to
proceed in this Court itself.

M. Mehta drew the attention of this Court to relevant provisions
of the Karnataka Sal es Tax Act [hereinafter called the said Act].
Section 2(1)(k)(viii) defines a "dealer" as follows:

"2(1) (k) "deal er” nmeans any person who carries on the

busi ness of buying, selling or distributing goods, directly or
ot herwi se, whether for cash or for deferred paynent, or

for commi ssion, remuneration or other val uable

consi deration, and includes \026

XXX XXX XXX
XXX XXX XXX

(viii) a person engaged in the business of transfer of
property in goods (whether as goods or in

some other forn) involved in the execution of

a works contract.

XXX XXX XXX
XXX XXX XXX"

Thus a person engaged in the business of transfer of property in
goods, whether as goods or in some other form involved in execution
of a works contract would be a dealer
Section 2(1)(ul) defines the words "taxable turnover" ‘as under
"2(1)(ul) "taxabl e turnover" neans the turnover
on which a dealer shall be liable to pay tax as determ ned
after maki ng such deductions fromhis total turnover and
in such manner as nmay be prescribed, but shall not include
the turnover of purchase or sale in the course of inter-
State trade or comrerce or in the course of-export of the
goods out of the territory of India or in the course of
i mport of the goods into the territory of India."

Section 2(1) (v-i) is relevant. 1t defines a "works contract” as foll ows:
"2(1) (v-i) "works contract" includes any agreenent

for carrying out for cash, deferred paynent or other

val uabl e consi deration, the building, construction

manuf acture, processing, fabrication, erection, installation

fitting out, inprovenent, nodification, repair or

conmi ssi oni ng of any noveabl e or inmmovable property.™

It is thus to be seen that under the Karnataka Sales Tax Act the

definition of the words "works contract” is very wide. It is not
restricted to a "works contract" as comonly understood, i.e., a
contract to do sone work on behalf of sonebody else. It also includes

"any agreenment for carrying out either for cash or for deferred

paynment or for any other val uabl e consideration, the building and
construction of any moveabl e and i moveabl e property" (enphasis
supplied). The definition would therefore take within its anmbit any type
of agreement wherein construction of a building takes place either for
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cash or deferred paynent, or val uable consideration. To be also noted
that the definition does not |ay down that the constructi on nust be on
behal f of an owner of the property or that the construction cannot be
by the owner of the property. Thus even if an owner of property
enters into an agreenent to construct for cash, deferred paynent or
val uabl e consideration a building or flats on behalf of anybody else it
woul d be a works contract within the neaning of the termas used
under the said Act.

Section 5B provides for levy of tax on transfer of property in
goods, whether as goods or in some other form in the execution of
the works contract. It reads as follows:
" 5B. Levy of tax on transfer of property in goods
(whet her as goods or in sone other forn)
i nvol ved in the execution of works contracts.

Not wi t hst andi-ng anything contained in sub-section
(1) or sub-section(3) or sub-section (3C) of Section 5, but
subj ect-to sub-section (4), (5) or (6) of the said section,
every dealer shall pay for each year, a tax under this Act
on his taxable turnover of transfer of property in goods
(whet her as goods or in sone other forn) involved in the
execution of works contract nmentioned in colum (2) of
the Sixth Schedul e at the rates specified in the
corresponding entries in colum (3) of the said Schedule."

M. Mehta subnitted that by virtue of the Agreenent entered
into by the Appellants with the owner of the property the Appellants
became owners of the property even though a formal conveyance in
their favour had not been executed. He took this Court through
various provisions of the Agreenment entered into by the Appellants
with the owner of the property. He submitted that under such
Agreenents al nobst the entire consideration anpunt is paid to the
owners and possession of the property is handed over to the

Appel | ant s. He submitted that by virtue of the principles laid down in
Section 53A of the Transfer of Property Act the Appellants were the
owners of the property. In support of this subm ssion, he relied upon

the Judgnents of this Court in the cases of C. I.T. vs. Podar Cenent
Ltd. reported in (1992) 5 SCC 482 and Mysore Mnerals Ltd. vs. CI.T.
reported in (1999) 7 SCC 106. In these cases, in the context of the
I ncome Tax Act, it has been held that even though there is no forma
conveyance the concerned party could be considered to be the
beneficial owner. M. Mhta submtted that an owner cannot be said
to carrying on a works contract on behal f of others.

M. Mehta next submitted that in any event the Appellants did
not undertake any works contract for and on behalf of the intended
purchasers. He submitted that the Appellants were thensel ves
devel opi ng the property and selling flats or comercial conplexes in
that property. He submitted that in such type of activities no works
contract was involved. M. Mhta submitted that in the Agreenents
with the intended purchasers there was a clause which provides that if
all paynents are not nmade then amounts paid can be forfeited and the
agreement rescinded. He subnitted that a person carrying out a
wor ks contract would have no right to forfeit or rescind the contract
itself. He submtted that such a clause indicates that the Agreenents
are not agreenents to carry out a works contract.

On the other hand, M. Hegde submitted that the definition of a
‘works contract’ in the said Act is an inclusive definition which is very
wi de. He subnmitted that any agreenent wherein party has agreed to
construct or build for cash, deferred paynent or other val uable
consi derati on woul d be covered by the definition of the term*works
contract’ as used in the said Act. |In support of his subm ssion he
relied upon the Agreenents entered into by the Appellants with the
various purchasers and submtted that these Agreenents indicate that
the Appellants are undertaking the construction of the building and the
flats for and on behalf of the purchasers and that the sanme is for
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val uabl e consideration to be paid in a differed manner. He subnmitted
that except to the extent that the Appellants retain certain conercia
prem ses or flats for thenselves, the work carried out pursuant to such
Agreenents woul d ambunt to a ‘works contract’. He submitted that

the Appellants are liable to pay turnover tax on the transfer of
property in goods involved in such works contract.

We have heard the parties, perused the various docunents and
considered the cases cited at the bar. As has been rightly subnmitted
by M. Hegde the definition of the term‘works contract’ in the said Act
is an inclusive definition. It does not include nerely a works contract
as normally understood. It is a wide definition which includes "any
agreement” for carrying out building or construction activity for cash,
def erred paynent or other wval uable consideration. The definition does
not nmake a distinction based on who carries on the construction
activity. Thus even an-owner of the property nay also be said to be
carrying on a works contract if he enters into an agreenent to
construct for cash, deferred paynment or other val uabl e consideration.
We, therefore, do not need to go into the question whether the
Appel | ants are owners as even if the Appellants are owners to the
extent that they have entered into Agreenents to carry out
construction activity on behal f of sonebody el se for cash, deferred
paynment or ot her val uable consideration, they would be carrying out a
wor ks contract and woul d becone liable to pay turnover tax on the
transfer of property in the goods involved in such works contract.
Further under the said Act there is no distinction between construction
of residential flats or comercial units. Thus, a works contract, within
the nmeaning of the termin the said Act, can-also be for construction of
conmercial units. ‘For the purposes of considering whether an
agreenent anounts to a works contract or not, the provisions of the
Kar nat aka Omership Flats (Regul ation of Pronotion of Construction
Sal es, Managenent and Transfer) Act, 1974 will have no rel evance.

However as M. Mehta has argued on thi's aspect we record that
reliance of the Judgnents in Podar Cement Ltd. and Mysore M nerals
Ltd. cases (supra) are of no assistance to the Appellants. Those are
cases under the Incone Tax Act. ~Those cases |lay down that the term
‘owner’ must be given an interpretation in the context of the
provisions of the Act. If that rational was to be applied then in the
context of the Karnataka Sal es Tax Act, the Appellants woul d not be
owners as admttedly they do not have any regi stered sal e-deeds in
their hand. The Agreenment relied upon by M. Mehta between the
Appel |l ants and the owners of the land is nothing but a devel oprment
Agreenent. Pursuant to such an Agreenent, plan woul d be get
sanctioned in the name of the owner of the property. 1t would be the
owner of the property who would then execute a conveyance directly
to the society of purchasers. Al that the Appellants have is a
possessary interest and a right to construct. Such rights do not
constitute the person an owner of the property.

To consi der whether the Appellants are executing works contract
one needs to | ook at a typical Agreenment entered intowth the
purchaser. The relevant clauses are clause (q), (r) of the recitals and
clauses 1, 5(c) and 7, which read as foll ows:

"g) i) Construction of the said nulti-storeyed
bui | di ng;

ii) Sale of the units in the aforesaid nultistoreyed
building to different persons in whose favour
ultimtely a Deed of Conveyance woul d be

obtai ned by the Holders, directly fromthe

Vendors, of an undivided fractional interest in the
said land (i.e. the area of 5910.17 sq. netres
described in the First Schedul e hereunder witten)
and such owner of units would own, on ownership
basis, the respective units on condition that an
Agreenent would be entered into between the

Hol ders on the one hand and the persons
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(desiring to acquire on ownership basis an unit in
such multi-storeyed building) on the other hand
and it would be an essential, integral and basic
concept, termand condition of the proposed
transaction (which would be by way of a package
deal not capabl e of being segregated or separated
or term nated one without the correspondi ng
effect on the other) that K Raheja Devel opnent
Corporation as the Land-hol der woul d agree to
sell to such persons an undivided fractiona
interest in the said | and described in the First
Schedul e hereunder witten on condition that they
i.e. Ms K Raheja Devel opment Corporation
as Devel opers on behal f of and as
Devel opers of such person woul d construct
for, as a unit ultimately to belong to such person
a unit or units that woul'd be so nutually sel ected
and settled by and between K. Raheja
Devel opnent Cor poration and the person
concer ned;

[ enphasi s suppli ed]
r) The Prospective Purchaser is interested in
acqui ring ownership rights in respect of unit/s
Nos. 1101 on the el'eventh floor/s of the said
nmul ti-storeyed buil'ding naned ‘ Rahej a Towers’
and al so car parking space/s No./s nil in the
basenent/ground floor of the said building
(hereinafter referred to as ‘the said Unit’)"

1. As and by way of a package dea

a) K. Rahej a Devel oprment Corporation, (as
Hol ders) agree to sell to the Prospective

Pur chaser an undivi ded 0.42% share, right,
title and interest in the said land described in
the First Schedul e hereunder witten (with no
right to the Prospective Purchaser to claim
any separate sub-division and/or right to

excl usi ve possession of any portion of the
said land) for a lunp sum agreed and
quantified consideration of Rs.3,25,000/-
(Rupees three lacs twenty five thousand only)
to be paid by the Prospective Purchaser to the
Hol ders at the time and in the manner stated
in Clause 2 hereof;

b) K. Rahej a Devel oprment Corporation, (as
Devel opers) agree to build the said building
named ‘ Raheja Towers’, having the
specifications and anmenities therein set out in
the Second Schedul e hereunder witten and

as Devel opers for the prospective

Pur chaser, the Devel opers shall build for and
as unit/s to belong to the Prospective
Purchaser, the said prem ses (details whereof
are set out in the Third Schedul e hereunder
witten) for a |lunmp sum agreed and

guantified consideration of Rs. 5,07,000/-
(Rupees five |l acs seven thousand only) to be
paid by the Prospective Purchaser to the

Devel opers at the tine and in the manner set
out in Clause 3 hereof. The said premnises
shal | have the anmenities set out in the Fourth
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Schedul e hereunder written.

5. The undernentioned terns and provi sions are
express conditions to be observed, perforned and
fulfilled by the Prospective Purchaser, on the basis
of which this Agreenment has been entered into by
the Hol der s/ Devel opers and the due and proper
fulfillment whereof are to be conditions precedent
to any title being created and / or being capable
of bei ng documented by the Prospective

Purchaser in the aforesaid fractional interest in
the |l and described in the First Schedul e hereunder
witten and/or in the said prem ses:

c) The overall “control and managenent of
the project and the devel opnent and

conpl etion of the said building shall be
with the Devel opers and furthernore the
Devel opers are and shall continue to be

i n possession of the said | and and

buil ding and shall 'be entitled to a lien
thereon and that the Prospective

Purchaser shall not be entitled to claim

or demand fromthe Hol ders possession

of any portion of the said land or to claim
or demand fromthe Developers

possession of the said prenises unless

and until the Prospective Purchaser has
paid in full through the Hol ders the ful
consi derati on noney payable to the

Hol ders under C ause 2 above and 't he

full consideration noney payable tothe
Devel opers under Cl ause 3 above.

7. If the Prospective Purchaser commts default
in payment of any of the instal nents of

consi deration aforesaid on their respective due
dates (tine being the essence of the contract)
and/ or in observing and perform ng any of the
ternms and conditions of this Agreenment, the

Hol der s/ Devel opers shall be at liberty, after

gi ving 15 days notice specifying the breach and
if the same remains not rectified within that
time, to termnate this Agreenent, in which
event, a sum equivalent to 10% of the anpunts
that may till then have been paid by the
Prospective Purchaser to the Hol ders and the
Devel opers respectively shall stand forfeited
The Hol ders and the Devel opers shall, however,
on such termnation, refund to the Prospective
Pur chaser the bal ance anpbunts of the

i nstal ments of part paynent, if any, which may
have till then been paid by the Prospective
Purchaser to the Hol ders and the Devel opers
respectively but without any further anmount by
way of interest or otherwise. On the

Hol der/ Devel opers terminating this Agreenent
under this C ause, they shall be at liberty to
di spose off the said Unit/s and the said fractiona
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interest in the land to any other person as they
deem fit, at such price as they may determ ne
and the Prospective Purchaser shall not be
entitled to question such sale, disposal or to
cl aimany amount fromthem"

Thus the Appellants are undertaking to build as devel opers for
the prospective purchaser. Such construction/devel opnment is to be on
paynment of a price in various instalnents set out in the Agreenent.

As the Appellants are not the owners they claima "lien" on the
property. O course, under clause 7 they have right to termnate the
Agreenent and to dispose off the unit if a breach is conmtted by the
purchaser. However, nerely having such a clause does not nean that

the agreenment ceases to be a works contract within the neani ng of

the termin the said Act. Al that this neans is that if there is a
termination and that particular unit is not resold but retained by the
Appel | ants, there would be no works contract to that extent. But so
long as ' there is no termnation the construction is for and on behal f of
purchaser. Therefore, it remains a works contract within the neaning

of the termas defined under the said Act. It nust be clarified that if
the agreenent is entered into after the flat or unit is already
constructed, then there woul d 'be no works contract. But so |ong as

the agreement is entered into before the construction is conplete it
woul d be a works contract.

In this view of the matter, the Judgrment of the Hi gh Court to the
extent that it confirms with the above-nentioned view stands
confirmed. W do not approve the observations in Mttal |nvestnent
Corporation’s case (supra) which are contrary to the view expressed
above. As on the main aspects we agree with the H gh Court
Judgnent, we see no reason to-interfere

The Appeal stands dismissed. There will be no order as to costs.




