C. A 8643/ 12

SAHARA | NDI A REAL ESTATE EXCH. COR. LD. &AN

SECURI TI ES & EXCH. BOARD COF | NDI A

IN THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO(s). 8643 OF 2012

VERSUS

TH

WP. (C) No.527 of 2012

ORDER

1. This appeal is directed agai nst the judgnment
and order dated 29th Novenber, 2012, passed by
the Securities Appellate Tribunal, in Appea
No. 221 of 2012, holding that the sane was
premature and was not, therefore, maintainable.

2. In earlier appeals, being C A No.9813 of
2011 and C. A No.9833 of 2011, this Court was
concerned with the powers of the Securities and
Exchange Board of India (SEBI) under Section
55A(b) of the Conpanies Act, 1956, to adm nister
various provisions relating to issue and

transfer of securities to the public by |isted

Appel I ant (s)

Respondent ('s)
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conmpani es or conpanies which intend to get their

securities |isted on any recognised Stock
Exchange in India and also the question whether
Optionally Fully Convertible Debentures, offered
by the appellants, should have been listed on
any recognised Stock Exchange in India, being
Public |ssue under Section 73 read with Section
60B and allied provisions of the Conpanies Act.
The said appeals were heard and finally disposed
of on 31st August, 2012, wth the follow ng
directions: -

“1. Saharas (SIRECL & SHCL) would
refund the anmpbunts collected through RHPs
dated 13.3.2008 and 16.10.2009 along wth
interest @ 15% per annum to SEBlI from the
date of receipt of the subscription anount
till the date of repaynent, wthin a
period of three nonths from today, which
shall be deposited in a Nationalized Bank
bearing maxi numrate of interest.

2. Sahar as are al so directed to
furnish the details with supporti ng
docunments to establish whether they had
refunded any anount to the persons who had
subscribed through RHPs dated 13.3.2008
and 16.10.2009 within a period of 10 (ten)
days from the pronouncenent of this order
and it is for the SEBI (WM to exam ne
the correctness of the details furnished.

3. W nmake it clear that if the
docunents produced by Saharas are not
found genui ne or acceptable, then the SEBI
(WM woul d proceed as if the Saharas had
not refunded any anmount to the real and
genui ne subscribers who had invested noney
t hr ough RHPs dat ed 13. 3. 2008 and
16. 10. 2009.
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4. Saharas are directed to furnish al
docunents in their custody, particularly,
t he application forns subm tted by
subscri bers, the approval and allotnment of
bonds and all other docunents to SEBI so
as to enable it to ascertain the
genui neness of the subscribers as well as
the anpbunts deposited, within a period of
10 (ten) days from the dat e of
pronouncenent of this order.

5. SEBI (WM shall have the liberty
to engage Investigating Oficers, experts
in Finance and Accounts and ot her
supporting staff to carry out directions
and the expenses for the same wll be
borne by Saharas and be paid to SEBI

6. SEBI (WM shall take steps wth
the aid and assistance of Investigating
Aut horities/ Experts I n Fi nance and

Accounts and other supporting staff to
exam ne the docunents produced by Saharas
so as to ascertain their genuineness and
after having ascertained the sane, they
shal | identify subscri bers who had
invested the noney on the basis of RHPs
dated 13.3.2008 and 16.10.2009 and refund
the amount to them with interest on their
producti on of rel evant docunent s
evidencing paynents and after counter
checking the records produced by Saharas.

7. SEBI (WM, in the event of
finding that the genuineness of the
subscribers is doubtful, an opportunity
shal | be af f or ded to Sahar as to
satisfactorily establish the same as being
legitimate and valid. 1t shall be open to
the Saharas, in such an eventuality to
associate the concerned subscribers to
establish their clains. The decision of
SEBI (WIM in this behalf wll be final
and binding on Saharas as well as the

subscri bers.

8. SEBI (WM if, after t he
verification of the details furnished, is
unable to find out the whereabouts of all
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or any of the subscribers, then the anmount
collected from such subscribers wll be

appropriated to the Governnent of India.

9. W also appoint M. Justice B.N
Agrawal , a retired Judge of this Court to
oversee whether directions issued by this

Court are properly and effectively
conplied with by the SEBI (WM from the
date of this order. M. Justice B.N

Agrawal would also oversee the entire
steps adopted by SEBI (WM and other
officials for the effective and proper
i mpl enentation of the directions issued by
this Court. W fix an amount of Rs.5
| akhs towards the nonthly renuneration
payable to M. Justice B.N. Agrawal, this
w | be in addi ti on to travel |i ng,
acconmodat i on and ot her expenses,
commensurate with the status of the office
held by Justice B.N. Agrawal, which shall
be borne by SEBI and recoverable from
Sahar as. M. Justice B.N Agrawal is
requested to take wup this assignnent
wi thout affecting his other engagenents.
W also order that all admnistrative
expenses including the paynent to the
additional staff and experts, etc. would
be borne by Saharas.

10. W also nmake it clear that if
Sahar as fail to conply wth t hese
directions and do not effect refund of
noney as directed, SEBI can take recourse

to al | | egal remedi es, i ncl udi ng
att achment and sal e of properties,
freezing of bank accounts etc. for

realizations of the anounts.

11. W also direct SEBI(WIM to submt
a status report, duly approved by M.
Justice B.N. Agrawal, as expeditiously as
possible, and also permt SEBI (WM to
seek further directions from this Court,
as and when, found necessary.

The appeals were, therefore, dismssed with the

aforesaid directions.
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3. As indicated above, the present appeal is

directed against the order of the Securities
Appellate Tribunal, in the Appeal, bei ng
No. 221 of 2012, which had been filed on 27th
Novenber, 2012, conplaining that the SEBI had
not accepted the docunments, which were to be
furnished to it by the appellants, since they
were tendered a couple of days after the
stipul ated peri od.

4. W are not inclined to interfere wth the
substance of the order of the Tribunal inpugned
in this appeal. The only question which we are
inclined to consider is whether the tinme for
i mpl ementing the directions contained in the
earlier order of 31st August, 2012, may be
extended or not.

5. M. Gopal Subr amani um | earned senior
counsel, submitted that after the aforesaid
order had been passed, certain anmounts had been

paid to investors and that according to them a

sum of ° 5120/- Crores remained to be paid to
SEBI, out of the anpunt already indicated, for
the purpose of distribution to the investors.

6. Having heard |earned senior counsel, M.

Gopal Subramani um appearing for the appellants,
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M. Datar, for SEBI and M. Vikas Singh,

appearing for Universal Investors Association &
Os., who has filed a separate Wit Petition, we
are not inclined to accept the subm ssions nmade
by M. Gopal Subramanium at their face val ue

since, in the order of 31st August, 2012, it has
been indicated that if any paynents had been
made, the details thereof, along with supporting
docunents, were to be submtted to SEBI to
verify the sane. Essentially, the appellants
have failed on both counts, since neither the
anount indicated in the order, together wth
interest @ 15% per annum accrued thereon, has
been paid, nor have the docunents been submtted
within the tinme stipulated in the said order.
The reliefs prayed for in the wit petition
filed by Uni ver sal | nvestors Associ ati on,
anounts to a review of the order passed by this
Court on 31.08.2012.

7. W, therefore, dispose of the appeal and the
Wit petition, as also the intervention

applications with the foll ow ng directions: -

(1) The appellants shall imrediately hand over

the Demand Drafts, which they have produced in
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Court, to SEBI, for a total sum of ° 5120/-

Crores and deposit the balance in ternms of the

order of 31st August, 2012, nanely, ° 17,400/-
Crores and the entire amount, including the
anount nentioned above, together with interest
at the rate of 15 per cent, per annum wth

SEBI | in t wo i nstal |l nents. The first

instal |l ment  of " 10, 000/ -Crores, shal | be
deposited with SEBI within the first week of
January, 2013. The remaining bal ance, along
with the interest, as calculated, shall be
deposited within the first week of February,
2013. The tinme for filing docunments in support
of the refunds nade to any person, as clainmed by

the appellants, is extended by a period of 15

days. On receipt of the said docunents, SEBI
shall inplenment the directions contained in the
order passed on 31st August, 2012. I n default

of deposit of the said docunments wthin the
stipulated period, or in the event of default of
deposit of either of the tw installnents, the
directions contained in paragraph 10 of the
af oresaid order dated 31st August, 2012, shall
i medi ately conme into effect and SEBI wll be

entitled to take all legal renedies, including
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attachment and sale of properties, freezing of

bank accounts etc. for relisation of the bal ance

dues.

8. Let a copy of this order be nade avail able
to M. Justice B.N Agrawal, who has been
appointed by this Court, by tonorrow, to enable
Hs Lordship to oversee the working of the Order
of 31st August, 2012, and this Order passed by us
t oday.

9. Having regard to the nature of the case, the
appel lants  shall bear the costs of t he
respondent (s) in these proceedi ngs.

10. In the event any excess paynent is found to
have been made by the appellants by virtue of
the earlier Oder and this Order, the sanme shal

be refunded to the appellants by SEBI

(J. CHELAMESWAR)
NEW DELHI
Decenber 05, 2012.
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| TEM NO 4 COURT NO 1 SECTI ON XVI |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NO(s). 8643 OF 2012

SAHARA | NDI A REAL ESTATE EXCH. COR LD. &AN Appel I ant (s)
VERSUS
SECURI TI ES & EXCH. BOARD CF | NDI A Respondent (s)

(Wth appln(s) for ex-parte stay,permssion to file synopsis and
list of dates and office report ))

W TH
W P. (C) No. 527 of 2012
(with office report)

Date: 05/12/2012 This Appeal was called on for hearing today.

CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTI CE SURI NDER SI NGH NI JJAR
HON BLE MR, JUSTI CE J. CHELAMESWAR

For Appel | ant (s) Gopal Subramani um Sr. Adv.
Mukul Rohatgi, Sr. Adv.
Ashok K. Parija, Sr. Adv.
Sati sh Ki shanchandani, Adv.
Gaurav Kejriwal, AOR
Keshav Mbhan, Adv.

Jatin Pore, Adv.

Devansh Mohta, Adv.

Mahesh Agarwal , Adv.

Gaur av Choudhary, Adv.

Ni shint Agarwal , Adv.

Ashok K. Parija, Sr. Adv.
Gaurav Kejriwal, AOR

S5 SSSS5S5S5SES
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For Respondent (s)

/i ntervenor

10

Vi kas Si ngh, Sr. Adv.
Rudr eshwar, Adv.
Chandra Prakash, AOR

Ss=

Arvind P.Datar, Sr. Adv.
Prat ap Venugopal , Adv.
Surekha Raman, Adv.

Nupur Kanungo, Adv.

MS. K J. John & Co., Advs.

FESS

—
o
=

Shai | endra Si ngh, Adv.
Kaushal Yadav, AOR.

==

UPON hearing counsel the Court nmade the foll ow ng

ORDER

The appeal and the wit petition, as also
the intervention applications are disposed of
in ternms of the signed order.

Let a copy of this order be namde avail able
to M. Justice B.N Agrawal, who has been
appointed by this Court, by tonorrow, to enable
Hi s Lordship to oversee the working of the Order
of 31st August, 2012, and this Order passed by
this Court today.

Having regard to the nature of the case, the
appel lants  shall bear the costs of t he
respondent (s) in these proceedi ngs.

COURT MASTER Assi st ant Regi st
[ Signed order is placed on the file]

(Sheet al Dhingra) (Jugi nder Kaur)

rar
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