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AR JI' T PASAYAT, J.

Chal | enge in these appeals is to the judgnment of a
Di vi sion Bench of the Karnataka H gh Court. ' The basic
gri evance of the appellants is that the Hi gh Court
adj udi cated an issue which was not the subject-matter of
chal | enge before the H gh Court and in any event persons who
are affected by the decision were not inpleaded as parties.

Fact ual background which is al nost undi sputed needs to
be noted in brief.

By notification dated 25:2.1999 the Deputy Director for
Public Instruction, Mandya District, Mandya called for
applications fromaqualified candidates for filling up 918
posts of Assistant Master/Primary school teachers i'n Mandya
district and fixed 31.3.1999 as the | ast date for receipt of
applications. The notification stipulated that the
application shoul d be presented in person by the candi date
on or before 5 p.m on 31.3.1999 and the applicant should be
ordinarily resident of Mandya district. Wit petitions were
filed by sone persons belonging to Mandya district (Wit
petition nos.16023-16072/1999 Snt. H Grija and Os. vs.
Stat of Karnataka and Ors.) chall enging the aforesaid
stipulations. The Hi gh Court by order dated 28.7.1999 set
aside the aforesaid conditions. During pendency of the wit
petitions a provisional |ist of candi dates sel ected was
prepared and published on 14.6.1999. In view of the judgnent
passed in wit petition nos.16023-16072/1999 a notification
was i ssued extending the time for naking applications upto
31.10.1999. 1In the neantinme the Karnataka H gh Court held
that 10% wei ght age given to the rural candi dates was
unconstitutional. Judgnent was rendered by a | earned Single
Judge. A Division Bench of the H gh Court clarified on
16.12.1999 that the decision would not affect any
appoi nt nent or sel ection during the pendency of the wit
appeal. A Crcular dated 22.12.1979 was issued giving the
instructions as to the manner of inplenmentation of the
Di vi si on Bench's decision. On 23.5.2000 it was clarified
that candidates in the provisional |ist dated 14.6.1999
woul d be entitled to rural weightage and candi dat es who
applied pursuant to the decision in wit petitions nos.
16023-16072/ 1999 dated 28.7.1999 would not be entitled to
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rural wei ghtage. The select |ist was published on 4.7.2000.
Several Oiginal Applications were filed before the

Kar nat aka Admi ni strative Tribunal, Bangal ore (in short the
"Tribunal’) questioning correctness of the clarification
dated 23.5.2000 and the select |list published. Prayer was
made to direct re-doing of selection process by considering
all the applicants awardi ng rural weightage, inviting
objections fromthe affected candi dates and thereafter
publish the final select list. The State and its
functionaries contended that the procedure followed was in
order. The rural weightage was nodified, the provisiona
list dated 14.6.1999 was kept in tact and after exam ning
the applications filed during the extended tine the fina
list was published which was in accordance with the Hi gh
Court’s judgnent in Grja' s case referred to above. It was
al so contended that there was not nuch difference between
the provisional list and'the list published on 4.7.2000. A
| arge nunber of candidates applied to the Tribunal for being
i npl eaded ‘as respondents and t hey supported the stand of
State and its functionaries.

According to the Tribunal the issues which required
exam nati on were:

(a) whet her the rural weightage can be extended to any

sel ection nade after 26.11.1999 i.e. the date of the

judgrment in wit appeal nos.5807 of 1998.

(b) whet her the list dated 14.6.1999 coul d be regarded as a
selection list entitling the candi dates nenti oned

therein to rural weightage.

(c) whet her in an inconplete selection process, two
standards coul d be adopted for sel ection of candidates.
(d) whet her the selection |ist dated 4.7.2000 can be

mai nt ai ned.

The Tribunal held that if the final |ist was not
publ i shed on or before 26.11.1999, there was no way by which
the select list could be published with the eligible
sel ected candi dates being given rural weightage. Wth
reference to Grja' s case (supra) it was held-that in the
said case all that was said was that processing undergone
shall not be nullified. But, it did say that rural weightage
can be given to any of the candidates. Grant of rura
wei ghtage was not in issue in Grja s case (supra) and,
therefore, there was no question of any rural weightage, and
adopting two standards for sel ection of candidates.

Finally, it was held that the clarification dated 23.5.2000
was contrary to the decision of the Division Bench in
Basavraj Nagoor’'s case and was wi thout authority of |aw
The selecting authority was directed to prepare a fresh
provisional list, call for objections as contenplated in
clause 11 of the notification dated 25.2.1999, and
thereafter publish the select list. Exercise was directed
to be undertaken within six nmonths. Wit petitions were
filed before the H gh Court questioning Tribunal’s decision
The High Court after hearing the parties noted two
qguestions, firstly, the question of rural weightage and
secondl y whet her provisional list published on 14.6.1999 to

be treated as final list. The correctness of the view
expressed by the Tribunal on these issues was the subject-
matter of challenge in the wit petitions. It was held that

the Tribunal’s view was in order

However, it was urged before the High Court by the wit
petitioners that the selection process was vitiated and some
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persons who were ot herw se ineligible had been sel ected and
their nanes have been placed in the select list. On behalf
of the respondents before the H gh Court it was urged that
such a plea was not raised before the Tribunal and there was
specific pleading to this effect and in any event this was a
fresh cause of action emanating fromthe final selection and
that had nothing to do with the controversy before the
Tribunal. The Hi gh Court felt that there was sone
justification in the objection. It, however, felt that in
the broader interests of justice, keeping in view need to
avoid litigations certain directions were necessary to be
given to do conplete justice. It gave certain directions

whi ch the appellants subnit were not sustainable. They were
not parties in the wit petitions, were not heard but orders
whi ch prejudicially and adversely affect their selection
wer e passed.

I'n response, learned counsel for the respondents who
are wit petitioner before the High Court submtted that the
Hi gh Court i's not justified in saying that there was no
speci fic challenge and in_any event the H gh Court kept in
view the law [ aid down by the H gh Court in the connected
matters and in view of the decision of this Court.

Therefore, nerely because they were not parties they cannot
nmake any grievance particularly when the directions given
were with a view to shorten litigations and to effectuate
the ultimte purpose for which the notifications were issued
and were intended to give full effect to the earlier

deci sions of the H gh Court.

We find that the wit petitioners had not questioned
the selection of the persons who are affected by the Hi gh
Court’s inpugned order. They were not applicants before the
Tribunal. On the contrary they questioned correctness of the
vi ew expressed by the Tribunal al'l owi ng the origina
applications filed by some of the respondents. Therefore,
the subject-matter of adjudication before the Hi gh Court
coul d not have been enlarged by the H gh Court at the
i nstance of the wit petitioners.

In V.K Mjotra v. Union of India (2003 (8) SCC 40)
this Court observed as under
"....Counsel for the parties are right in
submitting that the point on which the wit
petition has been di sposed of was not raised
by the parties in their pleadings. The
parties were not at issue on the point
deci ded by the High Court..... "

In State of Maharashtra v. Jal gaon Mini ci pal Counci
(2003 (9) SCC 731) this Court at page 757 observed as under

"“..In the absence of any chall enge having
been laid, the constitutional validity of the
amendnment cannot be gone into..... "

Recently, in The President, Poornathrayi sha Seva
Sangham Thripunithura v. K. Thil akan Kavenal & O's. (2005
(2) SCALE 1) in para 9 it was observed as under
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"Above being the position, we feel that
nothing further remains to be done in this
appeal except noticing that certain
observati ons nmade, as regards the functioning
of the appellant-society and its credibility
wer e unnecessary. For the purpose of

adj udi cation of the dispute before the Hi gh
Court which only related to the perm ssion
granted to use Oottupura, other observations
and vi ews expressed by the Division Bench
are, therefore, treated as inoperative

Si nce disputed facts were invol ved, the High
Court should not have gone into themeven in
respect of the prinmary grievances of the wit
petitioner".

The af oresaid position was recently highlighted in
Secretary to the Govt. and Another v. M Senthil Kumar (2005
(3) SCC 451).

Therefore, the direction given for filing affidavits
and the consequential ‘action to be taken thereon cannot be
mai nt ai ned and are vacated. W meke it clear that we have
not expressed any opinion on the correctness or otherw se of
the view expressed by the H gh Court. W have interfered
only on the ground that such an i ssue-was not before the
Tri bunal and nobody had questioned inthis regard before the
Tribunal. It is pointed out by |earned counsel for the
appel l ants that some of them have got enpl oynent el sewhere
and have no interest in those appeals. The appellants shal
file a list of such persons before the concerned authorities
within three weeks fromtoday. The cases of all those who
are eligible shall be considered in respect of the
consequenti al vacancies. Cases of the respondents shall be
taken up on the basis of their nmerit to deci de whether they
can be appoi nt ed.

The appeal s are accordingly di sposed of with no order
as to costs.




