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ACT:

Evacuee Property-Two groups of Persons, transferring assets
to Pakistan during two different periods-Equal Protection of
| aws -Declaration of evacuee Property, when to be made-
Adm nistration of Evacuee Property O dinance, 1949, s.
2(d)(iii)-Adm nistration of Evacuee Property Act, 1950, s.
22(h).

HEADNOTE:

The appellant was held to be an evacuee under S. 2(d)(iii)
of the Admi nistration of Evacuee Property O dinance, 1949,
and his property was declared to be evacuee property under
S. 22 (b) of the Administration of Evacuee Property Act,
950, on the ground that he had transferred a substantia

portion of his assets to Pakistan. The relevant portion of
s. 22(b) runs thus:-

372

"I'f the Custodian is satisfied, after such enquiry as nmay be
prescribed, that the circunstances relating to any person,
in respect of whom a decl arati on has been nmade on the ground
that after the 14th day of August, 1947, and before the 18th
day of COctober, 1949, he has transferred to Pakistan his
assets or any part thereof situated in any part- of the
territories to which this Act extends, are such as 'may be
prescribed as constituting a preparation for his mgration
to Paki stan, the Custodi an may decl are any property situated
in the State in which such person has any right or interest
to be evacuee property.......... "

The contentions, inter alia, of the appellant were that (1)
S. 22(b) contravened Art. 14 of the Constitution and (2)
that the circunmstances as to the transfer of a substantia

portion of his assets should relate to an act done after he
was decl ared as an intendi ng evacuee.

Hel d, that the two groups of persons who transferred their
assets between the 14th August, 1947, and the 18th October

1949 and persons who transferred their assets after the 18th
Cctober, 1949 were not simlarly circunmstanced and the
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denial of equal benefits to the two groups was not an
i nfringement of equal protection of |aws under Art. 14 of
the Constitution.

The circunstance of transfer of a substantial portion of
assets was available for consideration for the purpose of an
order under S, 22(b) whether or not the transfer took place
before the person was declared as an intending evacuee or
af t erwar ds.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 456 of 1958.
Appeal by special |eave fromthe judgnent and order dated
May 10, 1957, of the Rajasthan H gh Court (Jaipur Bench) at
Jaipur in D. B. Cvil Reference No. 17 of 1956.

W TH
PETI TI ON No. 87 of 1961
Petition ‘under Art. 32 of the Constitution of India for
enf orcenent of Fundanental rights.
Bi shan Nar ain, and CGovi nd Saran Si ngh, for t he
appel | ant/petitioner.
N. S. Bindra and T. M Sen, for the respondents.
1961. April 25. The Judgnent of the Court was delivered by
373
DAS GUPTA, J.-On April 1, 1950, the Deputy Custodian
Jai pur, made an order in proceedings instituted under s. 19
of the Administration of Evacuee Property O di nance
declaring the appellant Dr. Mhammad Saeed  a nmedi ca
practitioner of Jaipur to be an-intending evacuee. By the
sane order a notice was directed to be issued to the
respondent to show cause why he should not be declared to be
an evacuee under s. 2(d)(i) and -s. 2(d)(iii) of the
O di nance. When thereafter the Administration of | Evacuee
Property Act, 1950 (Act XXXl of 1950), cane into force ano-
ther notice was issued on the appellant under s. 22(b) of
the Act to show cause why his( property should not be
decl ared evacuee property on ‘the ground that he had
transferred a substantial portion of his assets to Pakistan.
On Novenber 16, 1951, the Deputy Custodian, Jaipur held Dr.
Mohamad Saeed to be an evacuee under-s. 2(d)(iii) of the
Admi ni stration of Evacuee Property O di nance, 1949. He al so
held Dr. Mhammad Saeed’'s property to be evacuee property
under s. 7 of the Ordinance and al so under s. 22(b) of
the Administration of Evacuee Property Act,  1950.
On appeal the District Judge, Jaipur, set aside this
declaration of the appellant as an evacuee under S.
2(d)(iii) of the Ordinance and renmanded the case for a fresh
decision in the light of the observations nmade by him As
regards the order under s. 22(b) the |l earned District /Judge
agreed with the Deputy Custodian that Dr. Mhanmed Saeed had
transferred a substantial portion of his assets to Pakistan
bet ween Novenmber 1947 and Septenber 1948. Being of opinion
however that not only this act of transfer which took place
bef ore the 18th day of Cctober, 1949, but ot her
ci rcunst ances including the appellant’s conduct after
October 18, 1949, have to be, taken into consideration
before action wunder section 22(b) can be taken, he found
that it was difficult to say that the appellant had been
maki ng pr eparati ons for his mgration to Paki st an.
Accordingly he set aside the order made by the Deputy
Cust odi an under s. 22(b). The
48
374
Cust odi an of Evacuee Property, Rajasthan, noved t he
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Cust odi an- General of Evacuee Property for revision of this
order. The Deputy Custodi an-CGeneral of Evacuee Property who
heard this petition in revision was unable to agree with the
District Judge’'s findings on the question as regards the
order under s. 22(b) and accordingly made a reference under
S. 27(2) of the Administration of Evacuee Property Act,
1950, to the H gh Court of Rajasthan. The High Court
rejected the contention raised on behalf of this appellant
that the circunstances as to the transfer of a substantia
portion of his assets should relate to an act done by any
person, after, he was declared as an intendi ng evacuee. It
further held that the fact that Dr. Mhamad Saeed had
during the period from August 14, 1947 to COctober 18, 1949,
transferred a substantial portion of his assets inlndia to
Paki stan constituted under the |law a preparation for his
mgration to Pakistan and that this justified a declaration
by the Custodian of his property situated in Rajasthan in
which Dr. Mhanmad Saeed has a right or interest, to be
evacuee property. Accordingly, the H gh Court set aside the
decision  of the District Judge in respect of Deput y
Cust odi an-General's orders under s.-22(b) and directed the

Cust odi an- Gener al or the Deputy Custodian-Ceneral, i f
authorised to deal with it, to dispose of the proceedings in
accordance with the decision of the Hgh Court. In

accordance with thi's direction the Deputy Custodi an-CGenera
on August 10, 1957, held that the property of the petitioner
was rightly declared to be evacuee property -under s. 22(b)
by the Deputy Custodian. The appeal has been filed against
this decision by special |eave granted by this Court.

After the appeal was heard in part on January 23, 1961, the
hearing was adj ourned to enable the appellant to nake a wit
petition. A petition under Art. 32 of the Constitution was
then filed on February 14, 1961, praying for a wit of
certiorari and/or mandarmus or direction'to quash the '\ order
made under s. 22(b). The appeal and the petition have comne
up for hearing together

375
As the wit petition challenges the validity of the |aw as
enacted in s. 22(b) it will be proper and convenient to take

up that petition for decision first.. O the several grounds
urged in the petition against the validity of S. 22(b) only
one, viz., that s. 22(b) contravenes Art. 14 of the
Constitution has been pressed before us. Wile however in
the grounds as stated in the petition the attack was that
di scrimnation had been nmade between persons declared as
i ntendi ng evacuee in respect of whose property proceedi ngs
had been started before the commencenent of = the Act and
those in respect of whose property no such proceedi ngs. had
yet been started and further that Art. 14 was contravened
because a person declared to be an intendi ng evacuee who had
done one of the acts prescribed as consti tuting a
preparation for migration to Pakistan, was denied the ' right
to show that he had, in fact, no intention so to mgrate and
had made no preparation for the purpose and by inposing upon
hima very grave penalty, neither of those contentions were
urged at the hearing.

The only argunent on the question of contravention of Art.
14 which M. Bishan Narain urged on behalf of the petitioner
was that in two natters there was discrinnation between an
i ntending evacuee whose property was declared evacuee
property under s. 22(b) and an evacuee whose property m ght
be declared to be an evacuee property, where the evacuee had
done practically the sanme thing for which another person has
been declared as an intendi ng evacuee. Learned Counsel has
poi nted out that under s. 2(d)(iv) of the Adm nistration of
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Evacuee Property Act, 1950, as it stood after its anendnent
by Act 11 of 1953, a person who has after the 18th day of
Cct ober, 1949, transferred to Pakistan without the previous
approval of the Custodian his assets or any part of his
assets situated in any part of the territories to which the
Act extends is an evacuee; so that any property of such a
person is evacuee property within the neaning of the Act.
When in respect of property of such a person an order has
been nmde under s. 7 of the Act declaring it to be evacuee
property the evacuee or his heir will be entitled to make
376

an application for restoration of the property under s. 16
of the Act, and after due inquiry the Central Governnent
may, subject to the conditions specified in the section make

an order restoring the property to the applicant. Anot her
benefit which a person who is an evacuee wthin the
meaning of s. 2(d)(iv) is entitled to, along wth other
evacuees,  is that of s. 13 of the D splaced Persons

(Conpensati on-and Rehabilitation) Act (XLIV of 1954), under
whi ch when any property of -an evacuee has been acquired
under s. 12 there shall be paid to an evacuee conpensation
in respect of his property............ ... ......... in
accordance with such principles and in such manner as nmay be
agreed upon between the Governnents of India and Paki stan.
Take however the case of a person, Like the present
petitioner who after the 14th day of ~ August, 1947, and
before the 18th day of October, 1949, transferred his assets
or any portion thereof to Pakistan. He would be an
"intendi ng evacuee" within the neaning of s. 2(e)(i) of the
Act and once a decl aration had been made under s. 19 that he
was an intending evacuee his property would be liable to be
decl ared evacuee property under s. 22(b). Even so ' however
he woul d not get the benefit of s. 16 of Act XXX of 1950 or
of s. 13 of the D splaced Persons (Conpensation and
Rehabi litation) Act, 1954.

The result of the several  provisions of Ilaw of the
Adm ni stration of Evacuee Property Act, 1950, after it was
anmended in 1953 therefore is that if a person transferred
his assets or any part of his assets to Pakistan w thout the
previous approval of the Custodian after the 18th ~day of
Cctober, 1949, he would be an evacuee in law and his
property will be liable to be decl ared an evacuee property,
but he will still be entitled to restoration of the property
under s. 16 of the Administration of Evacuee Property Act
1950, and also to the benefit of s. 13 of the Displaced
Persons (Conpensation and Rehabilitation) —~Act (XLIV of
1954); but if a person transferred his assets or part of his
assets to Pakistan between the 14th day of August, 1947, and
the 18th day of Cctober, 1949, he was liable

377

to be declared an intending evacuee at any date before the
Amended Act of 1953 came into force and if that has
happened, any property belonging to himwas liable to be
decl ared evacuee property under s. 22 of the Act at any tinme
before Chapter 1V of that Act was repeal ed by the 1953 Act
and even after that date if any proceedi ng under s. 22 was
pending on the’ date of the comencement of the 1953 Act.
But such a person would not be entitled to the benefit of
either s. 16 of the Adm nistrati on of Evacuee Property Act,
1950, or conpensation under s. 13 of the Displaced Persons
(Conpensation and Rehabilitation) Act (XLIV of 1954). Thi s
denial of benefits under section 16 of the 1950 Act and s.
13 of the 1954 Act to one who has been decl ared an intending
evacuee on the ground of transfer of assets to Pakistan
amounts, it is urged by the | earned counsel, to be a denia
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of equal protection of laws and it is contended that s.
22(b) of the Administration of Evacuee Property Act as it
stood before the section war, repealed along with other sec-
tions of Chapter |1V should be held to be void.
In our judgnent, this contention is not well founded. In the
first place it is to be pointed out that a person who
transferred assets between the 14th August, 1947, and the
18th Cctober, 1949, and a person who transferred such assets
after the 18th Cctober, 1949, cannot properly be considered
to be simlarly circunmstanced. It has to be borne in nind
that political relations between |India and Paki stan were in
a fluid and disturbed state imediately after the 14th
August, 1947, but the position inproved to a considerable
extent by the 18th Cctober, 1949, which it may be noticed
was the date when the Admi nistration of Evacuee Property
Ordi nance, 1949, was nmde. Persons who had transferred
assets between the 14th August, 1947, and the 18th Cctober,
1949, . may therefore reasonably have been considered by the
legislature to form a class distinct in respect of the
applicatiion” of the law to their property from those who
transferred assets after the 18th October, 1949. W are not
however concerned wi th the reasons or the w sdom of the
policy which underlay the denial of the
378
benefits of s. 16 of the Administration of Evacuee Property
Act and s. 13 of the Displaced Persons (Conpensation and
Rehabi litation) Act (XLIV of 1954) to those persons who had
been decl ared ilntendi ng evacuees because of havi ng
transferred assets between the 14th August, 1947, and the
18th Cctober, 1949, while granting these benefits to those
who were evacuees under the law as anmended in 1953, because
of transfer of assets to Pakistan after the ~18th . COctober,
1949. What is clear is that the two groups of persons are
not simlarly circunstanced and so the denial of | equa
benefits to the two groups is not an infringenent of the
guar antee of equal protection of |aws.
Next it is inmportant to note that ‘this differenceviz., that
one group of persons is entitled to the benefits of the
sections nentioned above while another group is not-does not
flow directly or necessarily from s. 22(b). VWhat is
characterised as discrimnation between an evacuee and _an
intending evacuee is the consequence of the legislature's
om ssion to extend to the intending evacuees the benefits of
s. 16 of the 1950 Act and s. 13 of the 1954 Act as mentioned
above and not of the provisions under s. 22(b) that ~under
certain circunstances as specified therein the Custodi an may
declare the property of an intendi ng evacuee to be evacuee
property.
We do not think that it is possible to say therefore that s.
22(b) of the Administration of Evacuee Property Act
contravenes Art. 14 of the Constitution.
The petition wunder Art. 32 of the Constitution therefore
fails and is dism ssed with costs.
The appeal raises the question of the effect of the
application of s. 22(b) of the Act to the facts of the
present case. Section 22(b), substituting therein for the
words "he had done any of the acts specified in sub-clauses
(i) and (iii) of clause (e) of s. 2" the words of only cluse
2(e)(i), reads thus:-

"If the Custodian is satisfied, after such

enquiry as may be prescribed, that t he

circunstances relating to any person, in

respect of whom a declaration has been so nmade

on the ground that after the 14th

379
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day of August, 1947, and before the 18th day
of October, 1949, he has transferred to
Paki stan his assets or any part t her eof
situated in any part of the territories to
which this Act extends are such as nmay be
prescribed as constituting a preparation for
his mgration to Pakistan, the Custodian may
decl are any property situated in the State in
whi ch such person has any right or interest to
be evacuee property and on the issue of such
notification any property specified in the
notification shall be deenmed to be evacuee
property which has vested in the Custodian
within the neaning of this Act."
It is inportant to notice the explanation to the section
whi ch runs thus: -
"Explanation:-The foll owi ng shall be deened to
be sone of the circunmstances prescribed under
clause (b), nanely-
(i) the transfer to Pakistan by any person
referred toin that clause of a substantia
portion of his assets situated in any part of
the territories to which this Act extends, or
(ii) /the ~acquisition of, or the declaration
of an i ntention to acquire, Paki st an
nationality by any such person.”
It need only be nmentioned that a declaration
has 'been "so nmade" neans that ‘a declaration
has been made under section 19 of the Act that
he i s an intending evacuee.
It is no longer in dispute that Dr. Mhammd Saeed had
before the order appealed fromwas nmade, transferred to
Paki stan a substantial portion of his assets situated in
Jai pur which is part of the territories'to which this Act
ext ends. It is further not in dispute that this transfer
was made before he was decl ared an intendi ng evacuee.
The first contention raised on behalf of the appellant was
that this transfer having been nade before the declaration
was made i s not available for consideration for the purpose
of an order wunder s. 22(b). The  contention is clearly
unwar r ant ed. On a normal granmatical construction of the
words used by the legislature it is abundantly clear that
the transfer to
380
Paki stan of a substantial portion of the assets shall be
deered to be one of the circunstances prescribed under
clause (b) irrespective of whether the transfer took place
before the declaration as intending evacuee was nmade or
after such declaration. What is necessary is that' the
circunstance nust relate to any person in respect of whom a
declaration that he is an intendi ng evacuee has been nade.
There is nothing to justify the conclusion that the

ci rcumnst ances in order that they nay be taken into
consideration nust also come into existence after the
decl arati on was nmade. |Indeed the schene of the |egislation

appears to be that the fact that any portion of a person's
assets has been transferred to Pakistan is sufficient to
make him liable to a declaration that he is an intending
evacuee; but he becones liable to the further declaration
that his property is evacuee property, where it appears that
what was transferred forns a substantial portion of his

assets. In sonme cases it nmay happen that what was
transferred before his declaration as an intending evacuee
formed a small part of his assets. In such a case if later

on other portions of his assets were transferred to Pakistan
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and the two transfers together anmpunt to a transfer of a
substantial portion of his assets, his property wll be
liable to be declared as evacuee property: It wll be
difficult to find any logic in the argument that when what
was transferred before his declaration as intending evacuee
was itself a substantial portion of his assets, such
l[iability should not fasten. Quite apart however from the
gquestion of logic or reasonableness it is quite clear from
the |anguage used in the section that the legislature in.

tended such circunstance of transfer of a substantia

portion of assets to be available for consideration for the
purpose of an order under s. 22(b) whether or not the
transfer took place before the person was declared as an
i ntendi ng evacuee or afterwards.

It was next urged thatin any case it would be proper for
the Custodian to take other . circunstances including the
| ater conduct of the intending evacuee to deci de whether or
not he should declare his property to be evacuee property.
It is unnecessary for

381
us to consider whether it is open  to the Custodian to
consider such other circunstances. The section however

gi ves a Custodian theauthority to declare the property of a
person who has been declared an intending evacuee to be
evacuee property /whenever the existence of any of the
circunst ances prescribed as constituting a preparation for
his mgrating to Pakistan is established. Were, as in the
present case, a Custodian in exercise of such authority has
given such a declaration there is no reason for saying that
the decl aration has been inproperly nade.

In our opinion, the H gh Court was right in setting aside
the order of the District Judge and in directing the
Cust odi an- General or the Deputy Custodi an-General to dispose
of the matter in accordance with the views expressed by the
Hi gh Court that on the facts proved in the case the order
made by the Deputy Custodi an decl aring Dr. Mhanmad @ Saeed’ s
property as evacuee property was right. The order nade by
t he Deputy Custodi an-General in conpliance with the
directions given by the H gh Court cannot therefore be
assail ed.

The appeal is accordingly dismssed with costs.

Appeal dism ssed.

49
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