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ACT:

Constitution of India, Art. 372-Wrds "law in force"-
Meani ng of - Wether include regulation or order having the
force of law --An order nade wunder s. 94(3) of the
Government of India Act, 1935 -Whether "law in force" and
capabl e of adaptation-M ni nrum Wages Act, 1948 (Act Xl of
1948), s. 27-"Appropriate Governnent" -G ven power to add to
either part of schedul e-Any enpl oynent in respect of /which
m ni mum rates of wages should be fixed-Wether such power
warranted and not unconstitutional and within the limts of
perm ssi bl e del egati on-Advi sory conmittee-Appointment. of -
Under s. 5 of the Act-Extension of its term beyond the
period al ready expired-Validity-Proceduraral irregularities-
Whether vitiate the final report.
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HEADNOTE:

The words 'law in force’ as used in Art. 372 of the Consti-
tution are wide enough to include not nerely a |legislative
enactment but also any regulation or order which has the
force of |aw
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An order mamde by the Governor-General under s. 94(3) of
the Governnent of India Act, 1935, investing the Chief
Comm ssioner with the authority to administer a province is
really in the nature of a legislative provision which
defines the rights and powers of the Chief Conm ssioner in
respect of that province. Such an order cones wthin the
purview of Art. 372 of the Constitution and being a 'law in
force’ i medi ately before the conmencenent of t he
Constitution would continue to be inforce under clause (1)
of the article. Such an order is capa ble of adaptation to
bring it in accord with the constitutional provisions and
this is precisely what has been done by the Adaptation of
Laws Order, 1950. Therefore an order made under s. 94(3) of
the Government of India Act, 1935, should be reckoned now as
an order made under Art. 239 of the Constitution and it was
within the conpetence of the President under clause (2) of
Art. 372 to nake the adaptation order

Under  s. 27 of the M ni mum Wages Act, 1948, power has
been given to the "appropriate Governnent" to add to either
part of the schedul e any enpl oynent in respect of which it
is of opinionthat m ni num wages shall be fixed by giving
notification in a particular nmanner, and thereupon the
schene shall, in its application to the State, be deened to
be anended accordingly. ~There is an elenent of delegation
implied in the provisions of s. 27 of the Act, for the

Legi slature, in a sense, authorises another body specified
by it, to do something which it mght do itself. But such
del egation, if it '‘can be so called at all, is not

unwarrant ed and unconstitutional ‘and it does not exceed the
[imts of perm ssible del egation
The legislative policy is apparent on the face of the

present enactnent. VWhat it ains at is the 'statutory
fixation of mninumwages with a viewto obviate the chances
of exploitation of labour. It isto carry out effectively

the purposes of the enactnent that power has been given to
the appropriate Government to decide with reference to | oca
conditions whether it is desirable that m ni mumwages shoul d
be fixed in regard to a particular trade or industry /which
is not already included in the |ist.

Therefore in enacting s. 27 the legislature has not
stripped itself of its essential powers or assigned to the
adm nistrative authority anything but an —accessory or
subordi nate power which was deened necessary to carry out
the purpose and the policy of the Act.

Rule 3 of the rules framed under s. ~30 of the Act
enpowers the State Governnent to fix the term of the
conmittee appointed under s. 5 of the Act and to extend it
fromtime to time as circunstances require.

The period originally fixed had expired and its term was
ext ended subsequently. It did not function and submitted no
737
report during the period. Assuming that the subsequent
order could not revive a comittee which was al ready dead, a
new commttee could be held to have been constituted and the
report, submitted by it would be a perfectly good report.
Apart fromthis, a committee is only an advisory body and
procedural irregularities of this character could not

vitiate the final report which fixed the nininum wages.

Baxter v. Ah Way (8 C.L.R 626) and Reg. v. Burah (3
App. Cas. 889) referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 138 and 139
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of 1954.

Appeal s under articles 132 and 133 of the Constitution
of India from the Judgnment and Order, dated the 16th
February, 1953, of the Court of Judicial Comni ssioner
Ajmer, in Cvil Mscellaneous Petitions Nos. 260 and 263 of
1952.

N.C. Chatterjee (B. D. Sharma and Naunit Lal, with him
for appellants Nos. 1 and 2 in C. A No. 138 of 1954 (Edward
MI1ls and Krishna MI1s).

Achhru Ram (B. D. Sharma and Naunit Lal, with hin) for
appellant No. 3 in C. A No. 138 of 1954 (Mahal axmi MIIs).

H N. Seervai, J. B. Dadachanji and Rajinder Narain for
the appellant in C. A No. 139 of 1954.

C. K. Daphtary, Solicitor-General of India (M M
Kaul and P. G GCokhale, with -him for respondent No. 2
(Union of India).

1954. Cctober 14.  The Judgnent of the Court was delivered
by

MUKHERJEA J.-These two appeals are directed against a
conmon judgmrent, dated the 16th of February, 1953, passed by
the Judicial Conm ssioner of “Ajnmer, on two anal ogous
petitions wunder article 226 of the Constitution, in one of
which the appellants in Appeal No. 138 of 1954 were the
petitioners, while the other was filed by the appellant in
Appeal No. 139 of 1954.

The petitioners in both the cases prayed for a
declaration that the notification, dated the 7th of October
1952, issued by the State Government of
738

Ajmer, fixing the m ninmumrates of wages in respect of
enpl oyment in the textile industry within that State, under
the provisions of the M ninmm Wages Act (Act XI of  1948),
was illegal and ultra vires and for issue of wits in the
nature of nmandanus directing the respondents not to ' enforce
the sane agai nst the petitioners:

To appreciate the points that have been canvassed before
us, it will be convenient to narrate briefly the /materia
facts in chronological order. On the 15th of March, /1948,
the Central Legislature of India passed an Act called The
M ni mum WAges Act, 1948, the object of which, as stated in
the preanble, is to provide for fixing mnimm rates of
wages in certain enploynments. The schedule attached to the
Act specifies, under two parts, the enploynments in respect
of which the m ni mum wages of the enpl oyees can be fixed,;
and section 27 authorises the "appropriate Governnment",
after giving three nonths’ notice of its intention to do so,
to add to either part of the schedul e, any other enpl oynent,
in respect of which it is of the opinion that mnimum rates
of wages should be fixed under the Act. The . expression
"appropriate Governnent" as defined in section 2(b)” neans,
in relation to a scheduled enploynment, other “than one
carried by or under the authority of the Central Government,
the State Governnent’ Under section 3 the "appropriate
Government™ is to fix mninmmwages payable to enployees
enpl oyed in any enpl oynent specified in the schedule at the
conmmencenent of the Act or added to it subseq wuently in
accordance with the provisions of section 27. Sub- secti on
(1) (a) of this section provides inter alia that the
"appropriate Government" may refrain fromfixing the mninmm
rates of wages in respect of any schedul ed enploynent in
which there are in the whole State | ess than 1,000 enpl oyees
engaged in such enploynent. Section 5 lays down the
procedure for fixing mnimm wages. The appropriate
CGovernment can appoint a committee to hold enquiries to
advise it in the matter of fixing mnimm wages; in the
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alternative it can, by notification in the official public
gazette, publish its proposals for the information of
persons likely to be affected thereby. After
739

consi deri ng t he advi ce of t he conmittee or t he
representations on the proposals as the case may be, the
"appropriate Governnent’ shall fix the mninmum rates of
wages in respect to any schedul ed enpl oyrent , by
notification in the official gazette, and such rates would
cone into force on the expiry of three nonths fromthe date
of issue unless the notification directs otherwi se. Section
9 provides inter alia that an advisory conmittee constituted
under section 5 shall consist of persons nomnated by the
appropriate Governnment. There shall be in the committee an
equal nunber of representatives of the enployers and the
enpl oyed in any schedul ed enpl oyment and there shall be
i ndependent persons as well, not exceeding one-third of the
total nunmber, one of whom shall 'be appoi nted Chairman

Section 30 confers on the appropriate Governnent the
power to —make rules for carrying out the purposes of the
Act .

It may be nmentioned at the outset that Part | of the
schedule to the Act mentioned only 12 itenms of enploynent at
the time when the Act was passed and " enploynent in the
textile industry was not included in Chem.  On the 16th of
March, 1949, the Central CGovernnent issued a notification
in exercise of its powers under section- 94(3) of the
CGovernment of India Act, 1935, directing that the functions
of the "appropriate Governnent" tinder the Mnimm Wges
Act, would, in respect of ~every Chief Conmi ssi oner’ s
Province, be exercised by the Chief Conmssioner. On the
17th March, 1950, the Chief Comm ssioner of Ajner,  purport-
ing to act as the "appropriate Governnent"” of the  State,
published a notification in ternms of section 27 of the Act
giving three nonths’ notice of his intention to include
enployment in the textile mlls as an additional item in
Part | of the schedule. On the 10th of October, 1950, the
final notification was issued stating that the Chi ef
Conmi ssioner had directed "that the enploynment in textile
i ndustry" should be added in Part | of the schedul e.

On the 23rd Novenber, 1950, another notification was
publ i shed under the signature of the Secretary to
740
the Chief Conm ssioner containing the rules purporting to
have been framed by the Chief Commi ssioner-in exercise of
hi s powers under section 30 of the Act. CQut of these, only
rules 3, 8 and 9 are material for our present purpose. Rule
3 provides that the termof office of the nmenbers of an
advisory conmttee shall be such, as in the opinion of  the
State Governnment, is necessary for conpleting the enquiry
into the scheduled enploynent concerned and the State
CGovernment nmay, at the tine of the constitution of the
conmittees, fix a termand may, fromtime to time, extend it
as circunstances may require. Rule 8 provides for filling
up the vacancies occurring or likely to occur in the nenber-
ship of the conmttee by resignation of any of its nenbers.
Rule 9 lays down that if a nenber of the conmittee fails to
attend three consecutive neetings he would cease to be a
menber thereof. The rule further states that such nenber
could, if he so desires, apply, within a certain tinme for
restoration of his nenbership and restoration could be nmade
if the majority of the nenbers are satisfied that there were
adequate reasons for his failure to attend the neetings.

On the 17th January, 1952, a committee was appointed to
hold enquiries and advise the Chief Conm ssioner in regard
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to the fixation of mninmumwages relating to the textile
industry within the State. Ten nenbers were noninated
consisting of four represeiitatives of the enployers, four
of the enpl oyees and two i ndependent nenbers, one of whom
Shri  Annigeri was to act as an expert nmenber of the
conmittee and the other, Dr. Bagchi, as its Chairman. The
term of office of the nmenbers was fixed at-six nonths from
the date of the notification ending on the 16th of July,
1952. The first neeting of the conmittee was held on the
29t h February, 1952. The expert nenber was present at that
nmeeting and it was resolved that the m ni num wages must not
nmerely provide for the bare subsistence of |ife but should
be adequate for the maintenance of the efficiency of the
wor ker . The second neeting was held on the 29th March

1952, and the third on'the 14th of June, 1952. The expert
menber was not present at any other neeting except the first
and on the 27th of

741

May, 1952, he wote a letter to the Chief Conm ssioner
stating ‘that he was proceeding to Europe on the 3rdd June,
1952, for a period of three nonths. He expressed’ his
willingness to assist the Chairman in the preparation of the
report after he came back from Europe by the first week of
Septenber, next, provided the termof the comittee was
ext ended. I f however that was not possible, he requested
that his letter mght be treated as a |l etter of resignation
fromthe nmenbership of the Conmittee.  No action appears to
have been taken on receipt of the letter. The fourth and
the fifth neetings of the conmttee were held respectively
on the 8th and the 15th of July, 1952. On the 20th August,
1952, the the Chairman of the Committee infornmed the Chief
Conmi ssi oner that Shri Annigeri had ceased to be a nenber of
the commttee by reason of his failing to attend three
consecutive nmeetings. He had also desired that his Jletter
to the Chief Comm ssioner dated the 27th May, 1952, should
be treated as a letter of resignation. |In the circunstances
the Chief Conmm ssioner was requested to fill up this vacancy
in the nenbership. On the very next day, that is to say, on
the 21st August, 1952, a notification was issued by  which
the Chi ef Comm ssioner ordered the extension of the term of
the committee up to the 20th of Septenber, 1952, and on the
28th of August, follow ng, another notification was nade

appointing Shri Annigeri as a nenber of the conmittee. The
termof the committee was extended by a further notification
till the 5th of Cctober, 1952. 1In the neantine a neeting of

the conmittee was held on the 10t h Septenber, 1952, in which
Shri  Annigeri was not present. The only resolution passed
was, that all relevant papers mght besent to Shri  Anniger
as desired by him It appears that sone tine after the 14th
of Septenber, 1952, the Chairnman hinmself took the papers to
Nagpur where Shri Annigeri was staying and a draft fina
report was prepared by the Chairman in consultation with the
expert nenber and both of them signed the report at Nagpur
The report was placed before the other nenbers on the 4th
Cctober, 1952, and on the 7th of October, following, a
notification was issued fixing
95
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m nimum rates of wages for the enployees in the textile
industry in the State of Ajner, under the signature of the
Secretary to the Chief Comm ssioner and stating that these
rates should be deenmed to be in force from the 1st of
Sept enber, 1952.

Feel i ng aggrieved by this notification the three
appel I ant s in Appeal No. 138 of 1954 present ed an
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application under article 226 of the Constitution before the
Judi cial Conmmi ssioner of Ajnmer on the 31st Cctober, 1952,
praying for a wit in the nature of mandamus ordering the
State of Amer not to enforce the sane. A sinmlar
application was filed by the Bijay Cotton MIlIls, the
appel l ant in the other appeal, on the 6th of Novenber, 1952.
Both the petitions were heard together and a conmon judgnent
was passed by the Judicial Conmi ssioner on the 16th of
February, 1953. The applications were disn ssed except that
the Chief Conmi ssioner was held to have exceeded his |ega
authority in giving retrospective effect to the notification
of the 7th of COctober, 1952, and the State of Ajner, was
restrained from enforcing the notification from any date
earlier than the 8th of January, 1953. It is against this
judgrment that these two appeal s have conme up to this Court
on the strength of certificates granted by the Judicia
Conmi ssi oner, Aj mer.

M.~ Chatterjee, appearing for the appellants in Appea
No. 138, has put forward a three-fold argunment on behal f of
his clients. He has contended in the first place that
wi thout a delegation of authority by the President under
article 239 of the Constitution, the Chief Comm ssioner of
Ajmer was not conpetent to function as the "appropriate
Government " for purposes of the MninumWages Act. All the
steps therefore that were taken by the Chief Comm ssioner
under the provisions of the Act including the issuing of the
final notification on the 7th of Cctober, 1952, were illega
and ultra vires.

The second contention raised i's that the ' provision of
section 27 of the Act is illegal and ultra vires inasnmuch as
it amounts to an illegal and unconstitutional delegation of
| egislative powers by the Legislature in favour of the
"appropriate Government" as defined in the

743
Act . The third and the last contention is, that the Chief
Conmi ssi oner had no authority to extend retrospectively the
termof the Advisory Committee after it expired on the 16th
of July, 1952.

M. Seervai, who appeared in support of the other appeal
adopted all these argunments on behalf of his client. He
however rai sed sone additional points inmpeaching the
constitutional wvalidity of the M nimum Wages Act itself  on
the ground that its provisions conflicted wi th t he
fundanental rights of the appellants and its enployees
guaranteed under article 19(1) (g) of the Constitution
These points were argued el aborately by the |earned  counse
in connection with the two petitions filed on behalf of the
Bijay Cotton MIls Ltd., and a nunber of enployees under
them wunder article 32 of the Constitution and we will /take
themup for considerati on when dealing with these petitions.
W will now proceed to consider the three points “nentioned
above whi ch have been raised in support of the appeals.

So far as the first ground is concerned the argunent of M.
Chatterjee in substance is that the expression "appropriate
Government" has been defined in section 2(b) (ii) of the
M ni mum Wages Act to nean, in relation to any schedul ed
enpl oyment, not carried on by or under the authority of the
Centr al Gover nnent , t he State Gover nnment . "State
CGovernment" has been defined in section 3(60) of the Cenera

Cl auses Act as neaning, in regard to anything done or to be
done after the commencenent of the Constitution in a Part C
State, the Central Government. Prior to the comrencenent of
the Constitution, under section 94(3) of the CGovernment of
India Act, 1935, a chief conmm ssioner’s Province could be
adm ni stered by the CGovernorCGeneral acting to such extent,
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as he thought fit, through a Chief Conmissioner to be
appointed by himin his discretion; and under section 3(8)
of the General C auses Act, as it stood before the 26th of
January, 1950, the expression "Central Governnent" included,
in the case of a Chief Conm ssioner’s Province, the Chief
Conmi ssioner acting within the scope of authority given to
hi m under section 94(3) of the Governnent of

744

India Act, 1935. Article 239 of the Constitution which
corresponds to section 94(3) of the Government of India Act,
though it is much wider in scope, provides that a State
specified in Part C of the First Schedule shall be
adm ni stered by the President acting, to such extent as he
thinks fit, through a Chief Conmi ssioner or a Lieutenant
Covernor to be appointed by himor through the Governnent of
a nei ghbouring State. Agreed to this constitutiona
provision section 3(8 ) (b) (ii) O the General C auses Act,
as amended by the Adaptation Laws Order, 1950, lays down
that the expression "Central Government" shall include inter
alia the Chief Comm ssioner of a Part C State acting wthin
the scope of the authority given to himunder article 239 of
the Constitution. Ajmer was admittedly a Chief Conmis-
sioner’s Province under section 94(1) of the CGovernment of
India -Act, 1935. 1t has becone a Part C State after the
coming into force /'of the Constitution. 'As has been stated
al ready, the Central ‘Government issued a notification on the
16th of March, 1949, under section 94(3) of ‘the Governnent

of India Act, 'directing that ~the function of t he
"appropriate CGovernnment" under the M ni mum Wages Act woul d,
in respect of any  Chief Conm ssioner’s Province, be

exercised by the Chief Commissioner. There was no such
del egation of authority however under article 239 " of the
Constitution after the Constitution cane into force. M.
Chatterjee contends that in the absence of such delegation
under article 239 the Chief Commissioner of A ner cannot be
regarded as "Central Government" as-defined in section 3(8)
(b) (ii) of the General C auses Act as it stands at present
and consequently he could not be held to be the "appropriate
CGovernment" within the nmeaning of section 2(b) (ii) of the
M ni mum Wages Act. The Governnent of India Act, it is said,
stands repealed by article 395 of the Constitution. An
order issued under section 94(3) of the Governnent of India
Act cannot possibly be operative after the inauguration of
the Constitution, nor could it be regarded as an order nmde
under article 239 of the Constitution

The contention does not appear to us to be sound. A
conplete reply to this argument is furnished, in our
745

opi nion, by the provisions of clauses (1) and (2) of article
372 of the Constitution. Article 372 runs as foll ows:

"372. (1) Not wi t hst andi ng t he repeal by this
Constitution of the enactnents referred to in article 395
but subject to the other provisions of this Constitution,
all the lawin force in the territory of India imediately
bef ore the comrencenent of this Constitution shall continue
in force therein until altered or repeal ed or anended by a
conpetent Legislature or other conpetent authority.

(2) For the purpose of bringing the provisions of any
law in force in the territory of India into accord with the
provisions of this Constitution, the President may by order
make such adaptations and nodifications of such |aw, whether
by way of repeal or anmendnent, as may be necessary or
expedi ent, and provide that the |law shall, as fromsuch date
as may be specified in the order, have effect subject to the
adapt ati ons and nodifications so made, and any such
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adaptation or nodification shall not be questioned in any
court of law "

Thus clause (1) of the article provides for continuance,
in force, of the existing |aws notw thstandi ng the repeal by
the Constitution of the enactnents mentioned in article 395
and clause (2) provides for their adaptation with a view to
bring them into accord wth the provisions of the

Constitution. The Gover nnent  of India Act, 1935,
undoubt edl y st ands repealed by article 395 of t he
Constitution, but |aws nade thereunder which were in
exi stence i medi ately before the comencenent of t he
Constitution would continue under article 372(1) and could
be adapted :under the second clause of that article. M.

Chatterjee argues that article 372 has no application to the
present case inasmuch as the order made by the Centra
CGovernment under section 94(3) of the Government of India
Act could not be regarded as "a lawin force" wthin the
meani ng of article 372, A distinction is sought to be nade
by the | earned counsel between an "existing |aw' as defined
in article 366(10) and a "lawin force" and it is argued
that though an "order" can cone w thin the definition
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of "existing law', it cannot be included wthin t he
expression "law in force" as used in article 372. It is
argued next that even'if the word "law' is wide enough to
i nclude an order, that order nust be a legislative and not a
nere executive order promulgated by an adnmi ni strative
authority, and in support of this contention the |earned
counsel has relied ona nunmber of cases decided by the Privy
Council and the different H gh Courts in India.

The first point does not-inpress us nuch and we do not
think that there is any material difference between " an
existing law' and "a lawin force". Quite apart from
article 366(10) of the Constitution, the expression @ "Indian
| aw' has itself been defined in section 3(29) of the Genera
Cl auses Act as neani ng any Act, ordinance, regulation, rule,
order, or bye-law which before the comencenent of the
Constitution had the force of law.in any province of /'India
or part thereof. |In out opinion, the words "lawin /force"
as used in article 372 are wi de enough to include not nerely
a legislative enactnent but also any regul ation - or order
which has the force of law. W agree with M. Chatterjee
that an order nust be a legislative and not an executive
order before it can cone within the definition of 1aw. We
do not agree with him however to ' at the order made by the
Governor-CGeneral in the present case under section 943) of
the CGovernment of India Act is a mere executive order. Part
IV of the Governnent of India Act, 1935, which begins with
section 94, deals with Chief Commi ssioners’ Provinces and
sub-section (3) lays down how a Chief Conmi ssi oner’s

Province shall be adnministered. It provides that it ' shal
be administered by the Governor-General acting through a
Chief Comm ssioner to such extent as he thinks fit. An

order nmade by the CGovernor-CGeneral wunder section 94(3)
investing the Chief Commissioner wth-the authority to
adm nister a province is really in the nature of a |egis-
| ati ve provision which defines the rights and powers of the

Chief Commi ssioner in respect to that province. In our
opi nion such order comes within the purview of article 372
of the Constitution and being "a law in force" imediately
before the conmmrencenent of the
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Constitution woul d continue to be in force under clause (1)
of the article. Agreeably to this viewit nust also be held
that such order is capable of adaptation to bring it in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 12

accord wth the Constitutional provisions under clause (2)
of article 372 and this is precisely what has been done by
the Adaptation of Laws Order, 1950. Paragraph 26 of the
O der runs as follows:

"Where any rule, order or other instrunent was in force
under any provision of the Governnent of India Act, 1935, or
under any Act amending or supplenenting t hat act,
i medi ately before the appoi nted day, and such provision is
re-enact ed with or wi t hout nmodi fi cati ons in t he
Constitution, the said rule, order or instrument shall, so
far as applicable, remainin force wth the necessary
nodifications as fromthe appointed day as if it were a
rul e, order or instrument of the appropriate kind duly nmade
by the appropriate authority under the said provision of the
Constitution, and nay be varied or revoked accordingly."

Thus the order  made under section 94(3) of t he
CGovernment of India Act shoul d be reckoned now as an order
made under article 239 of the Constitution and we are unabl e
to agree’ with M. Chatterjee that it was beyond the
conpet ence of the President under clause (2) of article 372
to meke the adaptation order nentioned above. The first
contention of M. Chatterjee therefore fails.

Coming now to the second point. M. Chatterjee points
out that the preanble to the M nimum Wages Act as well as
its title indicate clearly that the intention of the
Legislature was to/ provide for fixing mninmm wages in
certain enploynents only and that the Legislature did not
intend that all enployments should be brought within the
purview of the Act. « The schedul e attached to the Act gives
a list of the enploynents and it is in respect to the
schedul ed enploynents that the mni numwages are to be
fixed. Under section 27 of the Act however’ power has been
given to the "appropriate CGovernment" to add to either part
of the schedul e any enpl oynment in respect to which it is of

opinion that mnimm wages shall be fixed by gi vi ng
notification in a particular manner, and
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thereupon the schedule shall, in.its application to the
State, be deened to be anended accordingly. It is ‘argued

that the Act nowhere formulates a |egislative policy
according to which an enpl oynent shall be chosen for being
i ncl uded in the schedule. There are no principl es
prescri bed and no standard | aid down which could furnish an
intelligent guidance to the administrative authority in
maki ng the selection. The matter is left entirely to the
di scretion of the "appropriate Governnent" which can anend
the schedule in any way it |likes and such delegation of
power virtually amounts to a surrender by the Legislature of
its essential legislative function and cannot be held valid.

There is undoubtedly an elenment of delegation inplied
in the provision of section 27 of the Act,  for the
Legislature in a sense, authorises another body, specified
by it, to do something which it nmight do itself But  such

del egation, if it can be so called at all, does not in the
circunstances of the present case appear to us to  be
unwarranted and unconstitutional. It was said by O Connor

J. of the High Court of Australia in the case of Baxter v.
Ah Wy (1):

"The aimof all legislatures is to project their mnds as
far as possible into the future, and to provide in terms as
general as possible for all contingencies likely to arise in
the application of the law But it is not possible to
provi de specifically for all cases and, t her ef or e,
legislation fromthe very earliest tinmes, and particularly
in nodern tines, has taken the form of condi ti ona
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legislation, leaving it to sone specified authority to

determine the circunstances in which the law shall be

applied, or to what its operation shall be extended, or the

particular class of persons or goods to which it shall be

applied."

The facts of this Australian case, in material features,
bear a striking resenblance to those of the present one.
The question raised in that case related to the validity of
certain provisions of the Custons Act of 1901. The Act
prohibited the inportation of certain goods which were
specifically mentioned and then gave power to the Governor-
CGeneral in Council to include, by
(1) 8 CL.R 626 at 637.
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procl amation, other goods also within the prohibited |Iist.
The wvalidity of the provision was challenged on the ground
of its being an inproper delegation of |egislative powers.
This contention was repelled and it was held that this was
not a case of delegation of  legislative power but of
conditional legislation O the type which was held valid by
the Privy Council in the case of Reg v. Burah (1). It can
i ndeed be pointed out that inBurah’s case what was left to
t he Li eutenant CGovernor ~was the power to apply t he
provisions of an Act to certain territories at his option
and these territories to which the Act could be extended
were also specified in the Act. The Legislature could be
said therefore to have applied its mind to the question of
the application of the law to particular places and it was
left to the executive only to determ ne when the |aws would
be rmade operative in those places. According to. the High
Court of Australia the sanme principle would apply even when
the executive is given power to determne to what other
persons or goods the |aw shall be extended besides those

specifically nentioned therein. Whether a provision Iike
this strictly comes within the description of what is called
"condi ti onal legislation® is not very material. The

guestion is, whether it exceeds the limts of pernmssible
del egation. As was said by O Connor J. hinself in'the above
case, when a Legislature is given plenary power to |egislate
on a particular subject there nust also be an-inplied power
to meke laws incidental to the exercise of such power. I't
is a fundanental principle of constitutional |aw that
everything necessary to the exercise of a power is included
in the grant of the power. A Legislature cannot certainly
strip itself of its essential functions and vest the sanme on
an extraneous authority. The primary duty of | aw maki ng has
to be discharged by the Legislature itself but ~delegation
may be resorted to as a subsidiary or an ancillary neasure.
M. Chatterjee contends that the essential |egislative
function is to lay down a policy and to make it a  binding
rule of conduct. This legislative policy, he says, is not
di scerni bl e anywhere in the

(1) 3 App. Cas. 889.
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provi sions of this Act and consequently there is no standard
or criterion to guide the administrative authority in the
exerci se of the subsidiary |egislative powers. We do not
think that this is the correct viewto take. The |egislative
policy is apparent on the face of the present enactmnent.
VWhat it ains at is the statutory fixation of mninum wages
with a view to obviate the chance of exploitation of |abour
The Legislature undoubtedly intended to apply this Act not
to all industries but to those industries only where by
reason of unorgani zed | abour or want of proper arrangenents
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for effective regulation of wages or for other causes the
wages of labourers in a particular industry were very |ow
It is with an eye to these facts that the list of trades has
been drawn up in the schedule attached to the Act but the
list is not an exhaustive one and it is the policy of the
Legislature not to lay dowmn at once and for all tine to
which industries the Act should be applied. Conditions of
| abour vary under different circunstances and from State to
State and the expedi ency of including a particular trade or
i ndustry within the schedul e depends upon a variety of facts
which are by no neans uniform and which can best be
ascertained by the person who is placed in charge of the
adm nistration of a particular State. It is to carry out
effectively the purpose of this enactnment that power has
been given to the "appropriate CGovernment" to decide, wth
reference to | ocal conditions, whether it is desirable that
m ni mum wages should be fixed in regard to a particular
trade or industry which is not already included in the |ist.
We do not ‘think that in enacting section 27 the Legislature
has in ‘anyway stripped itself of its essential powers or
assigned to the adm nistrative authority anything but an
accessory or subordi nat e power which was deened necessary to
carry out the purpose and the policy of the Act. The second
contention of M. Chatterjee cannot therefore succeed.

The third and the last point raised by M. Chatterjee
is directed against' the notification of ‘the Chief Com
m ssioner by which he extended the term of the Advisory
Conmittee till the 20th of Septenber, 1952. It is argued
that the termof the comittee, as originally
751
fixed, expired on the 16th of July, 1952, and on ‘and from
the 17th of July all the nmenbers of the committee becane
functus of ficio. The Commi ssioner therefore was not
conpetent to give a fresh lease of life to the comittee
whi ch was al ready dead. W do not think that there is' much
substance in this contention.. Rule 3 of the rules framed
under section 30 of the Act expressly lays down that the
State Government may fix the termof the committee when it
is constituted and nmay fromtinme to tine extend /it as
circunstances require. The State CGovernnment had therefore a
right to extend the termof the conmittee in such way as it
liked. The only question is whether it could do so after
the period originally fixed had cone to an end. M.
Chatterjee relied, in this connection,. upon certain cases
whi ch held that the Court could not grant extension of  tine
in an arbitration proceeding after the award was filed and

an award made after the prescribed period is a nullity. In
our opinion this analogy is not at all helpful to the
appellants in the present case. It is not disputed that the

commttee did not function at all and did no work after the
16th of July, 1952, and before the 21st of August next when
its termwas extended. No report was submitted during this
period and there was no extension of tine granted after the
submi ssion of the report. Assum ng that the order of the
21st  August, 1952, could not revive a conmittee which was
already dead, it <could certainly be held that a new
comittee was constituted on that date and even then the
report submitted by it would be a perfectly good report.
Quite apart fromthis, it is to be noted that a comittee
appoi nted under section 5 of the Act is only an advisory
body and that the Government is not bound to accept any of

its recomendat i ons. Consequent |y, procedur a
irregularities of this character could not vitiate the fina
report which fixed the nininmum wages. In our opinion

neither of the contentions raised in support of these
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appeal s can succeed and both the appeals therefore should
fail and stand dismi ssed with costs.

Appeal s di snmi ssed.
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