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ACT:

| mparti bl e Estate-Venkatagiri Estate-linpartible by custom
Inpartible Estates Act, 1904 including estate in. Schedul e-
Madras Estates (Abolition and Conversion into Ryotwari) Act,
1948 vesting estate in Governnent-Wether inpartibility
continues in respect of properties not to vested-Inpartible
estate, incidents of.

HEADNOTE:

The appellants filed a suit for partition clainmng their
share in certain properties of the Venkatagiri Estate which
did not vest in the State by virtue of the Madras Estates
(Abolition and Conversion into Ryotwari) Act, 1948 and in
the alternative for mmintenance in terns of an agreenent
entered into in 1899. Their contention was that the
Venkatagiri Estate becane an inpartible estate only ~under
the agreenment entered into in 1889 and became a statutory
inmpartible estate by virtue of its inclusion in the schedul e
to the Inpartible Estates Act, 1904 and on the repeal of
that enactnment by the Abolition Act, 1948, the estate becane
partible; that the properties clainmed in the suit,  though
outside the territorial limts of the Zam ndari, were held
inmpartible only as appurtenant to the main estate and @ after
the inpartible character of the main estate was |ost ' ‘those
properties became partible. The High Court held that the
estate was inpartible by customand was not nade inpartible
for the first tinme under the agreement of 1889 or by the
Acts of 1902 or 1904 and the claim for partition was
negati ved. As regards the claimfor naintenance the court
held that a simlar claimhad been rejected by the judicia
conmittee as not tenable either under the agreement of 1889
or under Hindu law or on the basis of custom |In appeal to
this Court,

HELD : (i) There is no reason to differ fromthe finding of
the High Court that the estate of Venkatagiri was an ancient
i mpartible estate by custom and was not nmade inpartible for
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the first tinme under the agreenment of 1889 or by Madras Acts
of 1902 or 1904. [100 A]

Gopal a Krishna v. Sarvarna Krishna, 1955 A.WR 590, Nargunt
Lut chmedavanah v. Vengama Naidoo, 9 MI.A 66, Raja Ras
Venkat a Mahi pat hy Rankrishna v. Court of Wards |.L.R 2 Mad.
283 and Pushavat hi Vi zi ram Gaj apat hy Rai Mina v, Pushavath

Vi seswar, [1964] 2 S.C. R 403,

(ii) In relation to Venkatagiri Zam ndari the Madr as
I mpartible Estates Act has been repealed so 'far as the Act
applied to the Estate which by operation of s. 3(b) of the
Abolition Act got transferred and became vested in the State

CGover nrent . In 'relation to properties which have not
becomre so vested in the Governnent the Madras inpartible
Estates Act, 1904 continues to be in force. Since the

Abolition Act did not affect the plaint properties these
have continued to be what they were at the tine of
incorporation wth the Zamindari, nanmely. the properties
retain their inpartible character. The principle cossante
ratione | egis-

89
cessat ipsa lex has no application in the present case for
many tines customoutlives the condition of things which
give it birth. The junior menbers of a joint famly in the
case of ancient inpartible joint famly estate take no right
in the property by birth and, therefore, have; no right of
partition having regard to the nature, of the estate which
is impartible. [102 D-H, 103 H, 104 E-F]
Rai Kishore Singh v. Mst. Gahanabai, A 1.R 1919 P.C. 100,
C. 1. T. Punjab v. Dewan Krishna Kishore, 68 I. A 155 and
Raj a Vel ugoti v. Raja Rajeshwara Rao, 68 |.A, 181

(iii) The agreenent of 1889 in so far as it relates to
paynment of mmintenance continues to be in force inspite of
the coming into operation of the Abolition Act. In the

absence of express words to the effect, it would 'not be
right to attribute to the legislature an intention to free
the properties not transferred tothe Governnent by the
operation of s. 3(b) of the Act fromliability to contribute
towards the nmi ntenance of the, junior nenbers under such a
contract or famly arrangenent, and while |eaving the |and-
hol der in possession of those other properties, limt the,
mai nt enance holders to a share of a fifth of the
conpensati on anount.

[109 (C

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal 'No. 2113 of
1966.

Appeal fromthe judgnent and decree dated August 13, 1965 of
the Madras H gh Court in O S. A Nos. 40 and 53 of 1961

C. R Pattabhiraman, V. Suresham and S. Bal akri shnan, for
the appel | ants.

V. Vedantachari -and K. Jayaram for respondent No. 1.

The Judgrment of the Court was delivered by

Ramaswam , J. This appeal arises out of a suit OS. 351 of
1952 filed for partition by 7 plaintiffs viz. : (1) Sri Raja
Venkata Kumara Krishna Yachendra, (2) Sri Rajah V. W
Ramakri shna, (3) Sri Raja V. V. Rajagopala Krishna, (4) Sri
Raja V. V. Muvva. Copala Krishna, (5) Sri Raja V. Rajeswara
Rao, (6) Sri Rajah V. Maheswara Rao and (7) Sri Raja W.
Madana Gopal a Krishna, m nor by next friend and nother Snt
Sridevanma in respect of the Venkatagiri Estate and other
properties as accretions to this estate. The first
defendant in the suit was the hol der of the zam ndari unti
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it was notified and taken over by the State on Septenber 7,
1949. The 3rd and 4th defendants are brothers of the first
defendant. The third defendant died during the pendency of
the suit and defendants 7 and 8 are his sons. Defendants 4,
5 and 6 are the sons of the 4th defendant. The 9th and 10th
defendants are the sons of the 1st defendant. The 4th
plaintiff Shri Raja V. V. Mivva Gopal a Krishna died during
the pendency of the appeals against the suit in the Hgh
Court of Madras. After the filing of the petition of appea
inthis Court Sri Raja V. Maheswara Rao,

L6Sup. C1./70--7

90

the 6th plaintiff also died. The relationship of the
parties will appear fromthe foll ow ng pedigree

Sri Raj ah Vel ugoti Kumara Yachendra Nayudu Bahadur

Raj Raj agopal akri shna Muddu Kri shna Venkat a
(di edi ssuel ess Kri shna
inl1921 )
(died in 1916) Kri shna
Bahadur
Raj a Govinda Krishna (plff.1)
(died in 1937)
V. V. Ranmm
Kri shna
Raj a V Sarvagna (plff.2)
Kri shna
V. V. Raja
GOPALAKRI SHNA
(deft) (DLFF NO. 3)
D-9 V. V. Nborva
D10 Gopal akri shna
(diff.4)
Second prince Third prince
D7 D8 D4 D5 D6
(1)
Venu Copl a
Raj eswar a Rao Maheswar a Rao
(plff. 5) (plff. 6)
Madana Gopal a (M nor)
by next friend and
not her Sreedevi
(PIff. 7)
(ren)
Rama Kri shna Rao Seshchal a pathi Vekata Lakshmana
(adopted to Ranga Rao Rao
Pi t hapur) (adopted to (adopted away)
Bobbi | i)

The Venkatagiri Estate is an ancient inpartible estate in
Nellore District included in the Schedul e under the ~-Madras

I mpartible Estates Act (Act Il of 1904). |In the year /1878,
Raj a Vel ugoti Kumara Yachena, who heads the above “pedi gree,
was
91
the Zam ndar. He had seven sons of whom three had been
given away in adoption. The eldest of the sons was

Raj agopala Krishna to whom Raja Velugoti Kunmara Yachama
handed over the entire estate and certain other properties
with a view to spend the rest of his life in piety and
medi tation. In 1889, Middukrishna and Venkata Krishna, two
of the sons, clainmed a share in the estate contending that
the estate was partible and the four sons were each entitled

to a fourth share in t he famly properties.
Raj agopal akri shna, however, asserted its i mpartible
character. Utimately there was a settlement between the

parties wherein Middu Krishna and Venkata Krishna withdrew
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their claim to partition and recognised the inpartible
character of the Zamindari. The settlenment involved the
paynment of |arge suns of noney by Rajagopala Krishna to his
three younger brothers Miuddu Krishna, Venkata Krishna and
Venugopal . Venugopal was then a m nor and was represented
by the father Raja Velugoti Kumara Yachama hinsel f. The
terns of the settlenent were enbodied in a stanped docunent
bearing the date April 8, 1889. |Its terns may be sunmari sed
as follows : (a) recognition by all the brothers that the
Venkatagiri estate-was inpartible with descent along the
eldest line, that 1is, by Rajagopala Krishna the then
Zam ndar and after himby his son, son’s son and so on in
the eldest nmale line; (b) the three brothers of the then
Raj ah, Muddukrishna, Venkata Kri shna and Venugopal, should
each receive a sumof Rs. 5,81, 252-11-10; (c) Middu Krishna,

Venkata Krishna and Venugopal should al so receive a sum of
Rs. 40,000 each for providing thenmsel ves with residence; (d)
a provision for the marri age expenses of Venkata Krishna and
Venugopal ‘and(e) provision that Rajagopala Krishna and his
successors to the estate should pay to Middukri shna, Venkata
Kri shna and Venugopal a sum of Rs. 1,000/- each per nensem
for life -and on their death a simlar anmpbunt to their nmale
descendants (Purusha Santhathi) by way of allowance, the
amount payabl e to each branch being Rs. 1,000/- irrespective
of the nunber of descendants.

Venugopal , the last of the four brothers, never married and
plaintiffs 5 -and 6 to the suit are his illegitimte sons.

In 1932 plaintiffs'5 and 6 instituted a suit . against the
Estate (O S. No. 30 of 1932) claimng naintenance all owance
and relying upon the agreenent of 1889 and in the
alternative on customand H ndu |law. The Subordinate Judge
found that customwas not proved and that they were not
entitled to maintenance under the Hondu law. But he found
that the claimants were entitled to the  maintenance ' under
the deed as Purusha Santhathi. ~On ' appeal the Hi gh 'Court
agreed wth the finding of the trial Court as regards the
absence of any custombut differed fromthe interpretation
of Purusha Santhathi and held that the termwas applicable
only

92

to legitimte sons and not to illegitimte sons. ~ The High
Court, however, took the viewthat the plaintiffs 5 and 6
were entiled to nmaintenance under the H ndu Law The
judgrment of the H gh Court is reported in Mharaja of
Venkatagiri v. Raja Rajeswara Rao(1l). The matter was taken
in appeal to the Judicial Cornnmittee and the Judicia

Conmittee allowed the appeal of the Rajah holding that the
illegitimte sons of Venugopal were not ‘entitled to
mai nt enance either under the agreenment of 1889 or under/ the
H ndu | aw The decision of the Judicial Conmittee is
reported in Raja Krishna Yachendra v. Raja Rajeswara Rao(1l).

At the tinme of the notification. of the estate wunder the
Madras Estates (Abolition and Conversion into Ryotwari) Act,

1948 (Act 26 of 1948) (hereinafter called the Abolition
Act), the first defendant in the suit held the estate and
was the principal |andholder under the Act. Under s. 66 of
the Abolition Act, on and fromthe notified date, the Madras
I mpartible Estates Act, 1904 (Act 2 of 1904) shall be deened
to have been repealed in its application to the estate. CQut
of the advance conpensation first deposited, plaintiffs 1 to
4 had been paid a sumof Rs. 75,000/ as nai ntenance hol ders
under s. 45 of the Abolition Act. They were entitled under
the Act to a further sumof Rs. 75,000/- in the second
instal ment of conpensation and a share in such additiona

conpensation that nmay be given. They were also given
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interimpaynents at Rs. 9,000/- per year under s. 50 of the
Abolition Act. Under s. 47 of the Act they were also
entitled to ryotwari patta

The case of the plaintiff was that the Venkatagiri Estate
became an inpartible estate only under the agreenment of 1889
between the parties and becane a statutory inpartible estate
by wvirtue of its inclusion in the Schedule to the WMadras
Impartible Estate Act, 1904 and that on the repeal of that
enactment by s. 66 of the Abolition Act the Estate becane
parti bl e. The contention of the plaintiffs was that as
junior nmenbers of a joint famly they were entitled to a
share in the conpensation amount and also to a share in
Schedule B properties which were not vested in the State
Gover nnent . So far as the claim to a share in the
conpensation anount is concerned, there were proceedings
under the Abolition Act itself. The suit was principally
confined to the -claim for a share, in the B Schedule
properties and for -an alternative claimfor maintenance at
Rs. 1,000/- p.m So far as the B Schedule properties are
concerned, ~the claimwas confined to shares in three itens
of immovabl e properties namely (1) Mtinmhal No. 187, Mount
Road, Madras, (2) Venkatagiri Rajah’s Bungalow at Nellore
and (3) Venkatagiri Rajah’ s bungal ow at

(1) I.L.R [1939] nmmd. 622.

(2) I.L.R [1942] mad. 419.

93

Kal ahasti. CQut of the novable properties ‘the claim was
confined to sub-itenB of item8 of the B Schedule, that is,
a gol den howdah. It is the caseof the plaintiffs that the
repeal of the inpartible Estates Act by ~virtue of the

notification will have the effect of changing the character
of the properties in the B Schedule and naking them
partible. It was contended that even'if for any reason the

plaintiffs are not granted a share-in the properties of the
estate, they must be paid a sumof Rs. 1,000/- per nensemin
terns of the original agreenment of April 8, 1889.

The trial Judge, Subramaniam J., 'held that the Venkatagiri
Zamindari was inpartible by customeven apart ‘from the
agreenment of 1889 and the Inpartible Estates Act of 1902 and
1904. Even after the abolition of the Venkatagiri~ Estate
the <character of inpartiability was found to continue .in
respect of B Schedul e properties which formed part of the
Zam ndari. The |learned Judge held that the plaintiffs 1 to
4 were not entitled to a share in the inmpvable properties
of B schedule but were entitled to recover-such sumas may
be needed to nake up the nmonthly all owance for their branch
at Rs. 1,000/- p.m after taking into consideration, the
amount which plaintiffs 1 to 4 were given under. the
Abolition Act. They were granted a charge for the anmpunt on
items 1, 14 and 16 of Plaint B Schedule. Plaintiffs 1'to 4
were also given a decree for one-third share sub-item8 of
item 8 of Schedul e B properties, nanmely, the golden howdah.
So far as plaintiffs 5 to 7 were concerned, they were  held
not entitled to any relief. The plaintiffs 1 to 7 preferred
appeal, O S. A 53 of 1961 against the judgnent of the tria
Judge in OS. 351 of 1952. The first defendant also filed
OSA 40/ 61 against that portion of the judgnment in O S. 351
of 1952 whereby the trial judge held that even after the
notification of the Venkatagiri Estate under the Abolition
Act and the paynent of the compensation under that Act to
plaintiffs 1 to 4 their claimfor nmmintenance under the
agreement of April 8, 1889 continued in force and that
plaintiffs 1 to. 4 were entitled to a paynent of Rs. 1,000/-
p.m each after giving credit for payments nade wunder the
Abolition Act. Both the appeals O S. A 53 of 191 and O S. A
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40 of 1961 were heard together and di sposed of by a Division
Bench consisting of Chandra Reddy, C.J. and Natesan, J., by
a common judgnment dated August 13, 1965. The Division Bench
held that plaintiffs 1 to 4 having enjoyed the benefit of
paynment under s. 45 (5) of the Abolition Act and got
capitalised by the Tribunal of their maintenance rights on
the basis of the extinction of the Estate cannot nmake a
further claimas if the agreenment of 1889 was a subsisting
one and call upon the 1st defendant to nake wup for any
deficiency fromthe properties that had pot vested in the
CGovernment. The Division Bench al so disallowed the claimof
plaintiffs 1 to 4 for a share in the value of the golden
howdahs. |t was

94

pointed out that silver, and the golden howdah were not
treated as an inpartible but were actually divided anong the
fam ly menbers. Accordingly the Division Bench allowed the
appeal ~ O S. A 40 of 1961 filed by the 1st defendant. In
regard to C/S.A 53 of 1961 the Division Bench held the
claim that the Venkatagiri Estate was not an inpartible
estate by customwas devoid of merit. It was pointed out
that before the Special Tribunal under the Abolition Act the
plaintiffs had advanced the same, contention but it was
rej ected. Plaintiffs 1 to 4 filed an appeal to this Court
agai nst the decision of the Special Tribunal. The decision
of this Court is reported in Raja Mivva GCopal akrishna
Yachendra and others v. Raja V. V.. Sarvagana Krishna
Yachendra and others(1l). Before this Court plaintiff 1 to 4
did not question the finding of the Special Tribunal that
Venkatagiri Estate was an inpartible Estate. On.the other
hand t he contention advanced by the plaintiffs was that the
Venkatagiri Estate was inpartible by customand ‘that the
inmpartibility continued under the Madras |npartible Estates
Act but ceased when the estate vested in the State
Gover nnent . The Divi sion Bench upon an exam nation of the
evidence held that Venkatagiri Estate was an inpartible
estate by customand was not nade inpartible for the first
time under the-agreenent of 1889 or by Acts of 1902 or 1904.
The claimfor partition made by plaintiffs in respect of the
B Schedul e i nmovabl e properties was negatived. As regards
the claim to nmaintenance made by plaintiffs 5 to 7 the
Division Bench held that a simlar claimhad been rejected
previously by the Judicial Committee as not tenable either
under the Agreenment of 1889 or under Hindu Law or~ on -the
basis of custom In the result OSA 53 of 1961 filed by the
plaintiffs was dismssed. OSA 40 of 1961 preferred by the
1st defendant was allowed and the suit was dismissed in its
entirety.

The first question to be considered in this  appeal is
whet her the plaintiffs are entitled to claima share in the
three items of inmmovable properties of B Schedul e already
referred to. The argunent on their behalf nay be
sumnarised as follows : Venkatagiri Estate admttedly an
ancestral estate was not inpartible by custombut for the
first time by the agreenent of 1889 the parties thereto
agreed to hold it as an inpartible estate, succession being
governed by the |aw of prinogeniture. The arrangenent was
brought about to preserve the integrity of the Estate and to
preserve its past glory. By reason of the notification of
the Estate under the Abolition Act and the vesting of the
Estate in the Governnent the purpose for which the agreenent
was entered into was frustrated. The agreenent of 1889
could therefore be no |onger relied upon for preserving the
impartible character of the Estate or what was left of it.
The three itens of inmovable
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(1) [1963] Supp. 2 S.C.R 280.

95
properties though outside the territorial limts of the
Zami ndari ,were held inpartible only as appurtenant to the
main Estate and after the inpartible character of the main
estate was |ost, these properties becane partible. Even
though the estate was treated as an inpartible estate, it

was an ancestral estate as there was joint ownership of the
Estate in the fam |y nenbers. Plaintiffs 1 to 4, therefore,
were entitled to one-third share of the properties of B
Schedule which are not vested in the Governnent and
plaintiffs 5 to 7 were entitled simlarly to another one-
third share

In our opinion the contention of the plaintiffs that
Venkat agi ri Estate was not inpartible by custom is
unt enabl e. The ’'early -history of the Zam ndari is
summari sed in Gopalkrishna v. Sarvagna Krishna(") as follows

The estate of ~Venkatagiri has been in
exi-stence since Mihamadan tines. On t he
disruption of the Mghal Enpire, it owed
al | egi ance to the Nawabs of Arcot. In

addition to the paynent of peshkush they had
to maintain an armed force 'for the assistance
of Governnent in tines of di sor der or
rebellion. As a result of the treaty between
the East |ndia Conpany on the one side and the
Nawab of Arcot on the other the Administration
of that part of the country  under t he
suzerainty of the latter was nmade over to the
British. Under this treaty the Zam ndary of
Venkatagiri was recogni sed and the Rajah had
to pay to the East |ndia Conpany what be was
payi ng before to the Mihanmadan rul ers.
Sonet i me later, ~in accordance with t he
arrangenent entered into between the Zam ndars
in Wstern Arcot and Lord Qdive, the East
I ndi a Conpany took over the responsibility for
the preservation of law and order and the
Zam ndar s were relieved of -the task of
mai ntai ning armed forces and in its stead they
undertook to pay an additional revenue on
their estate, which was added to the peshkush:
It was assured that the fixed peshkush would
remain unal terable. In pursuance of this
agreenment, a sanad was granted in 1802 to the
Zam ndar of Venkatagiri and other -~ Zam ndars
enbodyi ng the terns agreed upon. - Ever since,
successive Zam ndars held the estate paying
peshkush whi ch has been invariable."

The Estate is described in the official docunents- in the

year 1801 as one of the Western palayama. It was observed
by the Privy Council in Naragunty Lutchneedavamah v.Vengama
Nai doo( 1) :

(1) (1955) A WR 590.

(2) 9 MI.A 66.

96

.15

A Polliamis explained in Wlson's Gossary to be a tract of
country subject to a petty Chieftain.”™ 1In speaking of
Pol ligars, he describes themas having been originally petty
Chieftains occupying wusually tracts of hill or forest,
subject to pay tribute and service to the paranmount State,
but sel dom paying either, and nore or |ess independent, but
as having, at present, since the subjugation of the country
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by the East India Conmpany, subsided into peaceabl e
| andhol ders. This corresponds with the account read at the
Bar fromthe Report of the Select Comrmittee on the affairs

of India, in 1812. A Polliamis in the nature of a Raj; it
may belong to an undivided famly, but it is not the subject
of partition; it can be held by only one nenber of the

famly at atine, who is styled the Polligar, the other
nenbers of the fanmly being entitled to a nmintenance or
al | owance out of the estate.

The docunent of 1889 also negatives the case of the
plaintiffs that the Estate was nade inpartible for the first
time by that document. The |anguage of the docunment clearly
shows that it only recognised the then subsisting inpartible
character of the Estate. . In other wrds the document
proceeds on the assunption that the Zamindari was made
i mpartible by customfromthe very beginning. The relevant
portion of the Agreenent of 1889 Ex. A-1 is to the
foll owing effect :
"On the 18th April 1889, the Contract entered
inwiting by Raja Velugoti Rajagopala Krishna
Yachandra Bahadur, Rajah of Venkat agiri,
el dest son of Sri Raja Velugoti Kumara Yachama
Nai du and his three uterine brothers (1) Middu
Krishna, (2) Venkatakrishna and (3) M nor
Venugopala by his father and guardian Raja
Vel ugoti Kunara Yachana Naidu is as follows :
Qut of the sons of the said Sri- Raja Vel ugoti
Kumara ' Yachama Nai du, excl udi ng the three ....
who, have been given in adoption .... while we
remai ni ng four brothers conprising the parties
to this docunent are sons of the said Raja V.
Kumara  Yachama Naidu and nenbers  of an
undi vided famly; because the Venkatagiri
Estate is inpartible-and subject to the | aw of
Primobgeniture our-father Sri Raja V. Kumara
Yachama Naidu, with  the intention of his
seeing, and approving of, the ruling of the
estate by his eldest son the Raja Rajagopal a
Krishna, and with the intention of passing his
time thereafter in future.in the neditation of
God, as neans to attain to the world beyond,
transferred on the 28th Cctober, 1878 to the
el dest of us four and the heir apparent to the
estate, nanely, the

97

Raj a Raj agopal a Krishna, Raja of Venkatagiri,
t he Venkatagiri Zam ndari, the i movabl e
Properties rel ating t her et o, the ot her

i movabl e properties which were acquired, by
neans of the inconme of the said Zami ndari and

all his ancestral and his self acquired
novabl e properties, excepting the nine  |akhs
and odd rupees and all t he properties

connected therewith including its accretions
which he retained for his charitabl e expenses.
Since, then, the aforesaid Raja Rajagopala

Kri shna Yachandra, Raja of Venkatagiri, has,
been ruling the estate...... VWen the matters
stood thus, on account of ill-feeling that

arose between sone of us, two of us, nanely
Muddukri shna Yachendrulu and Venkata Krishna
Yachendrul u, expressed the desire that the
said Venkatagiri Zamindari, the i movabl e
properties connected therewith, the ot her
i movabl e properties acquired by neans of the
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income of the said Venkatagiri Zam ndari and
all the novable properties should be divided
into four shares and their respective shares
shoul d be given to them The Raja Raj agopal a-
kri shna, Raja of Venkatagiri, becomng aware
of this fact, contended that the Venkatagiri
Zam ndari, the other inmovable properties
connect ed therewith, the other i movabl e
properties which were acquired by his father
out of the incone of that Zami ndari and trans-
ferred by himto himalongwith the estate and
ancestral and sell acquired novabl e properties
of his father which the latter transferred to
him alongwith the estate, were inpartible.
"Thereupon, all of us brothers consulted about
the aforenentioned points of dispute, our
f at her who is ~all-knowing and who has

consi derabl e experi ence. He considered it
wel |l ~and positively expressed his opinion
t hat, regard - to inmovable property t he

Venkat agi ri Zami ndari was originally earned by
our ancestors by reason; of velour in war,
that it was an ancient Zam ndari, that it was
an inmpartible estate devolving along the

el dest Iline of descendants, that it was
per manent |y settl ed, that, when Sannad
M i kiyat Istimrar was granted to the

ancestors, who was then the Zam ndar of
Venkatagi ri, the peshkush for this Venkatagir
Estate was fixed with reference to the anount
of expenses of the mlitary troops and
servants which he (our ancestor) was supplying
and with reference to the npney 'paid as
tribute to the forner _Governnent, @ nanely,
Nawab, that therefore this Venkatagiri estate
was not parti bl e, t hat the i movabl e
properties connected therewith, and ot her
i movabl e properties acquired by neans of the
i ncone of the said estate were al so, of

98

course, inpartible-that, in regard to novable
property, his ancestral and sel f-acquired
noney in cash, the npbney consisting of
deposits kept in the firnms of Arbuthnot & Co.,
and Binny & Co., all the silver, gold and
preci ous stones, jewels, which were on the
26th October, 18 /8 transferred along with the
said Venkatagiri Estate to this  eldest  son
the Raj a Raj agopal a Kri shna, Raj a of
Venkatagiri, together wth the accretions
thereto wupto now should be divided- equally
;among his four sons who are anmong the parties
to this docunent-that such would be a' just
arrangenent . In regard to our father’s
opi nion _about the - inmovable property, the
three youngest of us brothers consulted their
proper friends and in regard to our father’'s
opi ni on about the aforenentioned novabl e
properties which were acquired by Raj a
Vel ugoti Kumara Yachama and transferred al ong
with the Venkatagiri Estate, the eldest of
these four brothers, . . . consulted his
proper friends. On account of the cogent
reasons urged by the respective friends of
these both parties, and for the reasons urged
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by the respective friends of these bot h
parties, and for the reason that
famly
feuds woul d (thereby) end and conpromi sed the
opinions of one of the parties to this
docunent, nanely, Raja Velugoti Kumara Yachama
Nai du, on the two points referred to above
hAve been agreed in, as certainly correct and
accepted, by the remnining parties, nanely, we
four brothers. Therefore, the parties to this
docunent, namely, we four brothers, and our
father Raja Velugoti Kumara Yachama do now
jointly and severally hereby determ ne, agree
and affirmas follows
"All this Venkatagiri Estate is inpartible
descendi bl e along the eldest line (of descent)
of the said Estate, the imovable properties
connected therewith and the other imovable
properties acquired by neans of the incone of
the said estate should be enjoyed by the
el dest of us four brothers and the heir of the
af oresai d Raj a Vel ugoti Kumara Yachama nanely
the af oresai d Vel ugoti Rajagopala Krishna and
after - himby his son, son’s son and so on in
the eldest nale |ine of descent...... subj ect
to the condition of paying allowances to other
menbers of our famly, “suitably to their
respective status out of the inconme from the
estate ‘and the properties. And so we divide
in the manner ~shown below all the noney,
silver, gold and precious stones, jewels and
the accretions resulting thereto upto

99
this day which forned ancestral and self
acqui sition of ourfather...... along with the

said estate......
Counsel for the plaintiffs has been unable to show any term
in this Agreenent to support his contention that it was only
by virtue of that docunent that the parties agreed to cal
the Estate inpartible. On the <contrary -the docunent
i ndi cates that there was clear recognition by the executable
of the then character of the Estate as an inpartible
zam ndari .
We shall then deal with the inclusion of the Venkatagir
Zami ndari in the Inpartible Estates Act passed by the Madras
Legi slature in 1902 and 1904. These Acts becane necessary
as a result of the ruling of the Privy Council in Sri Raja
Rao Venkata Mhipati Rama Kri shna Rao Bahadur v. The Court
of . Wards(1). The decision of the Judicial Committee was
given in 1889 and the Inpartible -Estates Act was passed in
Madras in 1902 with a view to preserve the anci ent
zamindaris of the Madras Presidency. Referring 'to the
Schedule to the Act the statement of objects and reasons
expl ai ned that the schedule contained only Per manent
Settl ement Estates in existence before the date of Pernmanent
Settlement Regul ations and which have been declared by the
judicial decisions to be inpartible or locally considered by
ancient customto be so inpartible and had in fact descended
wi thout partition since that date, The Inpartible Estates
Act, 1904 finally took the place of 1902 Act. The Estate of
Venkatagiri has been included in the schedule annexed to
both the Inpartible Estates Acts. The obvious inference is
that the Governnent had nmade enquiries and were satisfied
that the Estates included in the schedule to Act 2 of 1904
were inpartible and the inclusion of the Estates therein is

al
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a legislative deternmination that they were inpartible. In

Pushavathi Vi ziaram Gajapathi Rai Manne v. Pushpavath

Vi sweswar Gaj apathi Rai (1) this Court observed
"Soon after these decisions were pronounced by
the Privy Council, the Madras Legislature
stepped in because those decisions very rudely
disturbed the view held in Madras about the
imtations on the powers of holders of
impartible estates in the matter of naking
alienations of the said estates. That led to
the passing of the Madras Inpartible Estates
Act s [1/1902, 11/1903 and 11/1904. The
Legi slature took the precaution of nmaking
necessary enquiries in regard to inpartible
estates within the State and nade what the
| egi sl ature thought were necessary provisions
in respect of the terns and conditions on
which the said estates were held."

(1) 1.L.R 22 Mad. 383,
(2) [1964] 2 S.C.R _ 403.
100

In these circumstances we see no reason to
differ fromthe finding of the H gh Court that
the Estate of Venkatagiri was an ancient
impartible Estate by customand was not nade
inmpartible for the first tine under t he
agreenment of 1889 or by the Madras Acts of
1902 ‘and 1904.

The next question for determination is what is
the effect of the Abolition Act on the rights
and obligations of the nmenbers of the famly
in relation to the Venkatagiri Zam ndari.
According to the plaintiffs the property
described in the B Schedul'e appended to the
plaint did not vest under s. 3 (b) of the
Abolition Act. The ~ properties in  the B
Schedule include  a building in Munt Road,
Madr as a bungal ow at Kal ahasti and the
District Judge’'s bungalow at Nellore  Town.
These buildings are  situated outside the

territorial limts of the Venkatagiri Estate.
Section 3 (a) and (b) of the —Abolition  Act
states

"3. Wth effect on and fromthe notified date
and save as otherwi se expressly provided in
this Act-

1 (a) [the Madras Estates] Land (Reduction of
Rent) Act, 1947 (Madras Act XXX of  1947) 3 [in
so far as it relates to matters other than the
reduction of rents and the collection of
arrears of rent and the Madras ~Permanent
Settl ement Regul ation, 1802 (Madras Regul ati on
XXV  of 1802), the Madras Estates Land Act,
1908 (Madras Act 1 of 1908), and all other
enactnments applicable to the estate as such
shal | be deenmed to have been repealed in their
application to the estate.]

(b) the entire estate (i ncl uding - al

conmunal | ands; poramnbokes; other non-ryoti
| ands; waste |ands; pasture | ands; | anka
| ands; forests; mnes and nminerals; quarries;
rivers and streans; tanks and irrigation
works; fisheries and ferries), shall stand

transferred to the Governnent and vest in
them free of all encunbrances and the Madras
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Revenue Recovery Act, 1864, the Madr as

Irrigation Cess Act, 1865, and all other

enactments applicable to ryotwari areas shal

apply to the estate;

Section 1(3), state

(3) It applies to all estates as defined in

section 3, clause (2), of the Madras Estates

Land Act, 1908,

101

except inamvillages which becane estates by

virtue of the Madras Estates Land (Third

Amendnment) Act, 1936.

Section 2 (3) defines "estate" to nean...

(3) "est at e" neans a Zam ndari on an

undertenure or -an i nam est at e;

Section 2(16) defines "Zam ndari" as foll ows

(16) ~ "zami ndari estate" neans-

(i) an estate within the nmeaning of section

3, clause

(2) (a), of "the Estates Land Act, after

excluding therefromevery portion which is

itself an estate under section 3, clause

(2) (b) or (2) (e), of that Act; or

(ii) ~an estate within the nmeaning of section

3, clause 2(b) or 2(c), of the Estates Land

Act, after excluding therefromevery portion

which is itself an estate under section 3,

clause (2) (e), of that Act.

Section 3(2) of Estate Land Act (Madras Act 1

1908) defined an "estate" to nean :

(a) any permanent | y-settled estate or

temporarilysettled zam ndari ;

(b) any portion of such permanently-settled

estate or tenporarily-settled zam ndari ' which

-is separately registered in the office of the

Col | ector;

(c) any unsettled palaiyan or jagir

X X X X
Section 2(2) of the Madras Inpartible Estates  Act, 1904
(Madras Act 2 of 1904) defines an "inpartible estate” as an
estate descendible to a single heir and subject to the other
incidents of inpartible estates in Southern India. In
relation to the Venkatagiri Zam ndari the expression “Estate
in s. 3(a) of the Abolition Act refers obviously to the

Venkatagiri Estate which till then was ~subject to the
operation of the Madras Pernmanent Settlement Regul ation and
t he Madras Estates Lands Act. In relation to t he

Venkatagiri Zam ndari s. 66 of the Abolition Act enacts

102

t hat with effect from the notified date the Madr as
Inpartible Estates Act, 1904 shall be deemed to have been
repealed in its application to the Estate. The question
ari ses whether the word’ " estate" in s. 66 of the Abolition
Act denotes the zami ndari consisting of properties which
stood transferred to the Government under the Abolition Act
and properties which are not so transferred, or whether the
expression ’'estate’ refers to only the Venkatagiri Estate
whi ch until the notification issued under the Abolition Act
took effect was the subject of the Pernmanent Settlenent
Regul ati on and the Madras Estates Land Act. The Hi gh Court
has given sufficient reasons in support of its viewthat the
word " estate" in s. 65 of the Abolition Act denotes only
the estate, CGoverned by the Permanent Settlement Regul ation
and the Estates Land Act and not any other part of the
impartible zami ndari. In other words the Abolition Act has
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no application to properties which are out si de the
territorial limts of the Venkatagiri Estate. The result,

therefore, is that in relation to Venkatagiri Zami ndari the
Madras Inpartible Estates Act has been repealed so far as
the Act applied to the Estate which by operation of s. 3 (b)
of the Abolition Act has got transferred and becane vested

in the State Governnent. |In relation to other properties
whi ch have not becone so vested in the Governnent the Madras
I mpartible Estates Act (1904) continues to be in force. It

is the case of the plaintiffs that itens 14, 15 and 16 of
Schedule B did not vest in the Government under s. 3 (b) of

the Act. I[tem 14, 15 and 16 are Motinmahal, Munt Road
Madras, the District Judge’s Bungalc Nellore and Vengatagiri
Raja’'s bungal ow, Kalahasti. It is conceded on behalf of
defendant No. 1 that itens 14, 15 and 16 did not vest in the
CGovernment under s.. 3 (b) of the Abolition Act. It is

further clained on behalf of the plaintiffs that itens 14,
15 and 16 have becone partible properties after the comng
into force of the Abolition Act and plaintiffs should be
granted their shares of these properties. The contention of
the plaintiffsis that the Zam ndari was nmade inpartible by
the agreenment entered into by the brothers in 1889 and the
properties which have not been taken over by the Governnent
should ’'be divided anong the famly " menbers. We have
already given reasons for the view that the Zam ndari was
impartible independently of the agreenent of 1889 and that
the agreement was no nmore than a conscious -affirmation by
the parties of what the position was previously in fact and
inlaw To put it differently the agreement of 1889 nerely
acknow edged and defined antecedent rights ~and antecedent
obl i gati ons. It is therefore difficult to accept the
contention of the plaintiffs that the three ‘itens of
property in Schedule B have beconme partible properties.
Since the Abolition Act did not affect these items the
properties have continued to be what they were ,at the tine
of incorporation with the zam ndari, namely the properties
retain their inpartible character.
103
W are also not inpressed with the argunent that as’ there
was incorporation of the buildings with the original
inmpartible estate the buil ding ceased to have any-inpartible
character when the inpartibility of the parent estate  was
gone. ’'It is true that the buildings which are outside the
geographical limts of the Venkatagiri Zam ndari cannot ~ be
brought within the definition of the Estate as ~defined in
the Estates Lands Act and the Abolition Act cannot therefore
be made applicable to such buildings. But the buildings
have acquired the character of inmpartibility as a result of
incorporation with the parent estate and that character
cannot be |lost unless the statute intervenes. Section 4 of
the Inpartible Estates Act itself contenplates parts of an
Estate being inpartible. In Pushavathi Viziaram Gajapath
Rai Manne v. Pushavathi Visweswar Gajapathi Raj(1) the
effect of integration is described as follows :
“I'n all such cases, the crucial test is one of
intention. It would be noticed that the
effect of incorporation in such cases is the
reverse of the effect of blending sel f -
acquired property with the joint famly
property. In the latter category of cases
where a person acquires separate property and
blends it wth the property of the joint
famly of which he is a co-parcener, the
separate property loses its character as a
separate acquisition and nmerges in the joint
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famly property, with the resul t t hat
devolution in respect of that property is then
gover ned by survivorship and not by
succession. On the other hand, if the holder
of "an inpartible estate acquires property and
incorporates it with the inpartible estate he
nmakes it a part of the inpartible estate wth
the result that the acquisition ceases to be

partible and becones inpartible. In both
cases, however, the essential test is one of
i ntention and so, wherever intention is

proved, either by conduct or otherw se, an
inference ‘as to blending or incorporation
woul d be drawn."
It was urged on behalf of the plaintiffs that the effect of
the Abolition Act in regard to Venkatagiri Estate was to
take away the character of inpartibility in relation to
property “both inside and outside the territorial limts of
the Estate. 1t was also contended that the object of the
Abolition Act was threefold : (1) to elimnate the class of
m ddl emen- (2) to abolish permanent settlenment and (3) to
introduce ryotwari system ~The argument was that in the
face of the avowed objects of the legislation it was futile
to contend that the character of impartibility stil
continued in a truncated form It was said Cessante ratione
| egis, cassat et ipsa lex (reason is the soul of the |aw and
when the reason for
(1) [1964] 2 S.C. R 4083.
104
any particular |law ceases, so does the law itself). It is
not possible to accept this principle in the present case.
For, many tinmes customoutlives the condition of things
which give it birth. As observed by Lord Atkinson in Ra
Ki shore Singh v. Mst. Gahenabai (1)
It is difficult to see why a famly should not
simlarly agree expressly or inpliedly to
continue to observe a custom necessitated by
the condition of things existing in ‘primtive
times after that condition had conpletely al-
tered. Therefore, the principle enbodied in
the expression 'cessat ratio cessat lex  does
not apply where the custom outlives the
condition of things which gave it birth.™"
We accordingly reject the contention of the plaintiff ~on
this aspect of the case.
W are also unable to accept the contention of t he
plaintiffs that the property of the inpartible estate was
held in coparcenary as joint famly property (and became
parti ble anpbngst the nenbers once it lost its character of
inmpartibility. In other words the contention was that
junior nmenbers had a present interest in the inpartible
estate and were entitled to a share in the estate once
inmpartibility was renoved. In our opinion there i's no
justification for this argument. The law regarding ’the
nature and incidents of inpartible estate is now well
settled. Inpartibility is essentially a creature of custom
The junior nenmbers of "a joint famly in the case of ancient
inmpartible joint fanmly estate take no right in the property
by birth, and therefore, have no right of partition having
regard to the very nature of the estate that it is
i mpartible. Secondly, they have no right to interdict
alienations by the head of the famly either for necessity
or otherwise. This, of course, is subject tos. 4 of the
Madras Impartible Estates Act in the case of inpartible
estates governed by the Act. The right of junior nmenbers of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 22

the famly for maintenance is governed by customand is not
based upon any joint right or interest in the property as
co-owners. This is now nade clear by the judicial comittee
in C1.T. Punjab v. Dewan Krishna Kishore(2) and Raja
Vel ugoti Sarvagna Kumara Krishna Yachendra Bahadur Varu v.
Raja Rajeswara Rao (3) The income of the inpartible estate
is the individual income of the holder of the estate and is
not the incone of the joint famly. |In the former case Sir
George Rankin observed
"But they find it necessary to say that the
law as declared in the cases of Baijnath (2)
and Shi ba Prasad
(1) AT R 1919 P. C. 100.
(2) 68 I.A  155.
(3)68 I.A  181.
Singh (3) has.  not been wunsettled by the
CGor akhpur ~case (1). The observation itself
and its context show that the reference to the
ot her judgments of the Board is controlled by
the reference to Baijhath's case (2) as having
negatived the view that an inpartible estate
could not~ be -in any sense joint famly
property. The issue in the Gorakhpur case (1)
was I'ndarjit’s right to succeed, and the
passage cited was addressed to that. It
appears to waive aside,, as no |longer an
obstacle, the extrene logic that as there is
no right to a partition the ‘junior branch
could  have no right, actual or prospective,
whi ch the enjoyment of mai ntenance could evi-
dence. It need not be taken as -swinging to
the opposite extrene, indeed, it would be in a
hi gh degree unreasonable, having regard to the
line of decisions, to interpret it as | neaning
that there is no reason why holders of
inmpartible estates should not now be told
that, unless they can prove 'a customto the

contrary, all junior nmale nenbers of the
famly have a claimfor naintenance that is,
all who have not relinquished their right of

succession. The point made is only-this, that
rights of mmintenance, out of —an inpartible
famly estate however little they may be, and
to whi chever nenber they be extended-woul d not
be enjoyed or enjoyable by ~anyone who had
ceased to be joint in respect of the estate.
In their Lordships’ opinion,, this should not
be taken to affirm any disputable doctrine as
to the origin of the right of nmmintenance, or
any other doctrine which would make junior
nmenbers "actual co-owners" or the -right a
"real right" in the sense negative by the
Board in Baijnath's case (2)."

To this extent the general |aw of M takshara applicable to

joint famly property has been nodified by custom and an

inmpartible estate, though it may be an ancestral joint
famly westate, is <clothed with the incidents of self-
acquired and separate property to that extent. The only
vestige of the incidents of _joint famly property, which
still attaches to the joint family inpartible estate is the

ri ght of survivorship which, of course, is not inconsistent
with the custom of inmpartibility. For the purpose of
devol ution of the property, the property is as | suned to be
joint famly property and the only right which a nmenber of
the joint famly acquires by birth is to take the property
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by survivorship but he does not acquire any interest in the
property itself. The right to take by survivorship

continues only so long as the joint fam |y does not cease to
exi st and the only manner by which this ri ght of
survivorship could be put an end to is by establishing that
the estate ceased to be joint famly property for the
pur pose of suc
6 Sup. C.1./70-8
106
cession by proving an intention, express or inplied, on
behal f of the junior menbers of the fanmily to renounce or
surrender the right to succeed to the estate. In the |atest
case Anant Bhi kappa v. Shankar Ranthandra(l) the judicia
conmttee clearly affirmed the principle that the property
)Was not held in coparcenary.
"Now an inpartible estateis not held in
coparcenary (Rani- Sartaj Kauri v. Rani Deor a]
Kuari) though it may be joint famly property.
It nmay doolve as joint famly property or as
separate property of the last nale owner. In
the forner case, it goes by survivorship to
that individual, anong those nal e nenbers who
in fact ‘and in | aw are undivided in respect of
the estate, who is singled out by the specia
custom ~e.g., lineal nale prinopgeniture. In
the latter case jointness and survivorship are
not as such in -point; the estate devolves by
i nheritance fromthe last male owner in the
order - prescribed by the special custom or
according to the ordinary |lawof inheritance
as nodi fied by custom"
We proceed to consider the next question arising in this
appeal nanely whether the agreement of 1889 in so far . as it
related to paynent of naintenance allowance of Rs, | 1,000
p.m to plaintiffs 1 to 4 continues to be in force even
after the abolition of the Estate -and the vesting of the
Zam ndari estate in the Governnent under the Abolition Act.
It was argued on behalf of defendant No. 1 that plaintiffs
have enjoyed the benefit of paynment under s. 45 (5) of the
Abolition Act and got capitalised by the Tribunal the
mai ntenance rights on the basis of the extinction of the
Est at e. Section 45(1), (4) and (5) of the —Abolition  Act
states :
"45. (1) In the case of an inpartible estate
which had to be regarded as the property of a
j oi nt Hndu famly for the pur pose of
ascert ai ni ng t he succession thereto
i mediately before the notified date, the
foll owi ng provisions shall apply."
(4) The portion of t he 'aggregat e
conpensati on af oresai d payabl e to t he
mai nt enance- hol ders shall be determni ned by the
Tri bunal and notwi t hstandi ng any arrangenent
al ready made in respect of maintenance whether
by a decree or order of a Court, award  or
other instrument in witing or contract or
famly arrangenent, such portion shall not
exceed one-fifth of the remainder referred to
in sub-section (3), except in the case
referred to in the second proviso to section
47, sub-section (2).
(1) 70 1. A 232.
107
(.5 (a) The Tribunal shall, in determ ning
the anmpbunt of the conpensation payable to the
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mai nt enance holders - and apportioning the
sane ampng them have regard, as far as
possible, to the follow ng considerations,
nanmely : -
(i) the conpensation payable in respect of
the estate;
(ii) the nunber of persons to be maintained
out of the estate;
(iii) the nearness of relationship of the
person claimng to be maintained;
(iv) the other sources of income of the
cl ai mant; and
(v) the circunstances of the famly of the
cl ai mant s
(b) For the purpose of securing (i) that the
anmount of conpensati on payable to t he
mai nt'enance- hol ders does not exceed the limt
specified in sub-section (4) -and (ii) that
the sanme is apportioned anong them on an
equitable basis, the Tribunal shall have
power, wherever _necessary, to reopen any
arr angenent already made in respect of
mai nt enance, whet her by a decree or order of a
Court, award, or other instrument in witing,
or contract or famly arrangenent."
Under the Agreenment of 1889 plaintiffs 1 to 4 are entitled
to an allowance of Rs. 1,000/- if paid out of the inconme of
the Zami ndari, that is to say, the inconme of the Venkatagiri
Estate strictly so called and the incone of the properties
which did not get transferred to the Government under the
Abolition Act. The Madras Inpartible Estates Act, 1904
provides by section 9 for the paynent ~ of _mmintenance of
junior nenbers of an inpartible Zanmi ndari famly.
"9. Were for the purpose of ascertaining the
succession to an inpartible estate, the estate
has to be regarded as the property of a joint
Hi ndu famly, the follow ng persons shall have
a right of maintenance out of the inpartible
estate and its incone, nanely :-
(a) the son, grandson, or great-grandson, in
the male Iline, bornin lawful wedlock  or
adopted, of the proprietor of the inpartible
estate or of any previous proprietor thereof.
Provi ded that where naintenance is payable to
a son or grandson, by or under any decree or

or der of court, award, contract, famly
arrangenent or other instrument
108

in witing, and such instrunment, expressly or
by necessary inplication, nakes it clear that
the nmaintenance is payable to such- son or
grandson as representing his branch ‘of the
famly, it shall not be open to a son or
grandson of such son, or to a son of  such
grandson, as the <case may be, during the
peri od for which such mai ntenance is payable,
to clai mmaintenance either in his individua
right or as representing his branch of the
famly

(b) the wi dow of any previous proprietor of
the inpartible estate so | ong as she does not
remarry.

"(c) the widow of the son, grandson or great-
grandson of the proprietor of the inpartible
estate or of any previous proprietor thereof,
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so long as she does not remarry, provided she
has no son or grandson |iving;

(d) the wunmarried daughter born in lawfu

wedl ock of the proprietor of the inpartible
estate or any previous proprietor thereof; and
(e) the wunmarried daughter, born in |awfu

wed| ock, of a son or grandson of the
proprietor of the inpartible estate or of any
previous proprietor thereof, provided she has
neither father nor nother nor a br ot her

['iving.
Expl anati on. - Mai nt enance shal I, wher e
necessary, include a provision for residence

and in the case of an unnarried daughter of
the proprietor or any previous proprietor, a
provi sion for the expenses of her marriage in
accordance” with ~the scale customary in the
famly."
Where there is in force an agreenent relating to payment of
mai nt enance the ~Act does not authorise reduction of the
guant um of mai-nt enance provi ded by such agreement except in
the circunmstances stated in s.” 14(2)-circunstances which are

not applicable to the present case. It is admitted that
junior nenbers of the Venkatagiri famly were receiving
mai nt enance, under the Agreenment of 1889 until the comng

into force of the Abolition Act.
Section 45 (2) of the Abolition Act  provides for the
ascertai nnment of ‘the anobunt of naintenance payable to
persons who, before the notified.-date, were ‘entitled to
mai nt enance out of the estate and its income either under S.
9 or s. 12 of the Madras Inpartible Estates Act or under any
contract or fanmly arrangenment. The total sum payable to
the maintenance hol ders out of the conpensation should not
under S. 45 (4) exceed one-fifth of the renmainder ' of the
conpensation after the clains of creditors are satisfied.
It is not possible to accept the argunent of defendant No. 1
that S. 45

109
shoul d be construed as extinguishing the right -secured to
junior nenbers under the provisions of contract or  famly
arrangenent granting a newright limted to the nmeasure

stated in the section. It is manifest that s. 45 is
concerned only wth the ’'apportionnent at conmpensation
amount. , The section is concerned with the rights -and
l[iabilities in relation to properties which are represented
by the conpensation. - There may be a case of an inpartable
Zam ndari where the properties not transferred under s., 3
(b) 'are quite as valuable as the properties transferred.
If, in such a case, there is a contract or famly

arrangenent for the paynent of nmmintenance, such contract or
famly arrangement would as regards the quantum.  of the
al l owance, have some relation to the total income of the
properties of the Zamindari. |In the absence of express
words to that effect, it would riot be right in our opinion
to attribute to the Legislature an intention to free the
properties not transferred to the Governnment by t he
operation of s. 3 (b) of the Act from liability to
contribute towards the naintenance of the junior nmenbers
under such a contract or famly arrangement, and, while
| eavi ng the Ilandholder in possession of those ot her
properties, |imt the maintenance holders to a share of a
fifth of the conpensation amount. W are therefore unable
to accept the argunent that ss. 45 to 47 of the Abolition
Act have the effect of extinguishing any rights which the
junior nmenbers of the zamindari famly may have had before
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the notified date to receive maintenance out of the entire
income of the zamindari under the contract or famly
arrangenent . It follows that the agreenent of 1889 in so
far as it relates to paynment of nmmintenance of Rs. 1,000/-
p.m to plaintiffs 1 to 4 continues to be in force in spite
of the coming into operation of the Abolition Act.

Under the Agreement of 1889 plaintiffs 1 to 4 are entitled
to paynment of Rs. 1,000/- per nonth fromthe incone of the
Venkat agiri  Zami ndari . That part of the =zanmindari which
consi sted of the Venkatagiri Estate has been converted into
conpensati on deposited and to be deposited in the office of

the Tribunal. The first defendant and plaintiffs 1 to 4
would also be entitled to ryotwari pattas under ss. 12 and
47 of the Abolition Act. It is not disputed that plaintiffs

1 to 4 have been paid Rs. 75,000/- when the second
i nstal ment of conpensation is deposited by the Governmnent.

If additional conpensation is allowed under s. 543 of the
Abolition Act plaintiffs 1 to 4 would get a part of such
addi ti onal conpensation. The trial Judge calculated that

plaintiffs 1 to 4 have been paid total anount of

conpensation to the extent of Rs. 1,37,000/-. Interest on
this anmount at 3 1/2 %p.a. works out to Rs. 4,795/- p.a.

The trial Judge directed that plaintiffs 1 to 4 wuld be
entitled to payment of such additional sums which together
with interest would add up to Rs. 1,000/- p.m In other
words the plaintiffs 1 to 4 were held entitled to recover
from def endant No. 1 the difference
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bet ween the interest payable on the conmpensation and the sum
of Rs. 1,000/- p.m and the difference was nade a charge on
items 1, 14 and 16 of Schedule B Properties. The tria

Judge directed that interest should be calculated at 3 1/2%
p.a. on the conpensation anount. |In_ our opinion the ' proper
rate of interest should be 5 1/2% p.a. Subject to the
nodi fication we consider that the decree granted by the
trial Judge should be restored if during any part  of the
period subsequent to Septenber 7, 1949 plaintiffs/'1 to 4
have not been in receipt of the -amount of Rs. 1,000/- per
nonth calculated in the above manner they would 'be at

liberty to file an application for the recovery of such suns
as may be needed * to nmke up the allowance to Rs. 1,000/-

per month for that period. For such decree as may be passed
on such application a charge is created on itens 1, 14 and
16 of plaint Schedul e B properties.

We pass on to consider the question whether-plaintiffs'5 to
7 are also entitled to nmaintenance at the rate  of Rs.

1,000/- p.m according to the agreement of 1889. Plaintiffs

5 and 6 are illegitimte sons of Raja Venugopal, the
youngest of the four brothers who entered into the
Agr eenent . The seventh plaintiff is the son of the b5th

plaintiff. The nmaterial part of the, docunent states
"After the life of the said Sri Venugopal a
Kri shna Yachendrulu, his purusha santhathi,

shal I, in perpetuity, be paid the same
al | owance amount, that is, at the rate  of
rupees one thousand (Rs. 1,000) per nonth, in

the aforesaid manner. But, if, at any tineg,
in any one of the branches of the said Sri
Mut t ukri shna Yachendrulu, Sri Venkatakri shna

Yachendrul u and Sri Venugopal a Kri shna
Yachendrulu there be nore than one mal e
menber, nmuch mal es, and their pur usha

santhathi shall take the said allowance anount
of rupees one thousand in proportion to their
respecti ve shares, in the sane nanner as they
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woul d respectively take their other properties

separately by way of inheritance according to

the H ndu Law. "
The Subordinate Judge, Nellore held in O S. No. 30 of 1932
that plaintiffs 5 and 6 were not the Purusha Santhathi of
Venugopal . The decision was affirned, by the H gh Court in
Maharaj ah of Venkatagiri v. Raja Rajeswara Rao(1l) and on
appeal against the judgnment of the High Court was disni ssed
by the Judicial Commttee. That decision is binding upon

the plaintiffs 5 and 6 on the ground of res judicata. The
seventh plaintiff as the son of the 5th plaintiff can claim
no higher rights than the 5th plaintiff. It was contended

that plaintiffs 5 to 7 were entitled to claimthat
| L.R 1933 Mad. 622.
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al  owance under certain other clauses of the agreement of

1889.

Ref erence was nmade to the foll owing clause
"Moreover, if inany of the aforesaid three
branches of our famly, viz., the branch of
Sri Muttukrishna Yachendrulu, the branch of
Venkat akri-shna Yachondrul u, and the branch of
the m nor Sri-~Venugopal a Krishna Yachendrul u,
any mal e should die w thout purusha Santhath
either by way of aurasa or by way of adoption,
the allowance anpbunt that was being received
by the person who so died w thout purusha
Sant hathi shall go to the gratis (agnates) who
are nearest to himin his own branch according
to Hi ndu Law. Should the aforesaid person who
di es w t hout purusha santhathi |eave any w dow
or wi dows and nai ntenance has to be paid to
them only the nearest gnatis who 'get the
al l owance of such -deceased person in the
manner menti oned~ above shall be [li abl e
t herefor. Further should any of the said
three branches of our fanmly becone extinct by
the total absence of purusha santhathi either
by way of aurasa or by way of adoption, the
al  owance being paid to that branch shall be
stopped subject to the condition that, if
there be then 'a wi dow or widows- |eft of “the
| ast male who died in that branch, one-half of
the -allowance of rupees one thousand (Rs.
1,000) that was being paid to that nale,
nanel y, Rupees five hundred (Rs. 500), shall
be paid to the widow or Wdows of the person
who so died without purusha santhathi. -as
mai nt enance for life".

This clause provides that on the death of any nale nenber

entitled to nmaintenance all owance under the deed- w thout

leaving any nale issue either by birth or adoption the

-all owance which was received by that person should go

according to Hndu Law to the Giatis who in the sanme |line as

t he deceased are nearest to such deceased menber .

Plaintiffs 5to 7 alternatively clained to be the Gnatis of

Venugopal In our opinion it is not open to plaintiffs 5to 7

to re-agitate the matter which shoul d have been pressed as a

ground of <claim in the previous suit. In any case the
-argument is without substance. It is true that the word
Gnati in Sanskrit literally interpreted includes a brother
al so. But in the context of the particular passage in the

agreement it could not have been the intention of the
parties that when there was a failure of legitimte or
adopted son, gnatis’ including illegitimte sons would take
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the allowance. The question in reality is not whether an
illegitimate brother 1is a gnati or not for purposes of
succession, but whether the word is used in that unusua
sense in the Agreenment. As pointed out in the previous case
this clause has no application and the case is really

112

governed by the earlier clause already referred to. e
accordingly reject the argunment of plaintiffs 5to 7 on this
aspect of the case.

Lastly was contended on behalf of plaintiffs 1 to 4 that
they were entitled to one-third share of the golden howdah
sub-item 8 of item No. 8 of B schedule. The only evidence
upon which plaintiffs relied was clauses 5 and 6 in the wll
of Raj agopal akri shna dated 22nd Septenber, 1910 which states

"Qur Venkatagiri Samasthanamis an ancient and

i mpartabl e estate. It has al so been
establ i shed by the Madras Act Il of 1902 that
it is an inpartible Zam ndari. The Village

and other | anded properties in the talukas of
the aforesaid ancient  Venkatagiri Zam ndari
acquired by ny ancestors, and nyself, as well
as the houses, bungalows, forts, gardens,
pl aces, etc. possessed by us in the four
pl aces, viz., Nellore, Kalahasthi, Madras and
Banaras those within and around Venkatagiri,
and those in other taluses all these have been
included in the inmpartible estate. Al these,
as well. as elephants, horses, carri ages,
anbari s (Howdahs, Honzas (seat) and. furniture
exclusive of those nade of silver and gold
were treated as such (inpartible evenin the
partiti on between ne and nmy youngest ' brother
They shall hereafter also remain as such.”
It is evident fromthis clause that what was treated as
inmpartible were Anbaris Henzas, and furniture exclusive of
those made of silver and gold. In other words silver and
gold howdas were not treated as inpartible. Counsel on
behal f of defendant No. 1 referred to paragraphs 5 and 6 of
the will which are to the follow ng effect
"Furt her, as many nmatters under di spute
between nyself and ny brothers have to be
settled, the value of some goldware, ~silver
were jewel of precious stones etc. belonging
to the Estate Regalia was paid to ny brothers
from out of nyself acquired noney and | have
t aken possession of these itens at the tinme of
partition. Besides these, some nore jewels of
precious stones, etc., which were acquired,
were paid for fromny self-acquired noney -and
have been received by-ne."
Clause 6 runs thus
"The jewel s nade of precious stones as well as
gold and silverware which fell to my share
from out of the aforesaid share inclusive  of
those which have been inproved and converted
and nmentioned in detail in Schedule A
appended hereto. The jewels set with precious
stones and gold and silver were got by me from
ny
113
brothers at the tinme of partition of paying
their value to them (brothers) from out of
sel f acquired noney. Do
These cl auses nake it cleat that the gol den howdah had been
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divided and nothing was |left for further division. |In our
opi nion the Division Bench was right in taking the view that
the plaintiffs 1 to 4 are not entitled to division of the
gol den howdah.

For the reasons expressed we hold that the judgment of the
Di vision Bench dated, August 13, 1965 should be set aside.
It is declared that plaintiffs 1 to 4 are entitled under the
Agreenent of 1889 to be paid Rs. 1,000/- p.m out of the

i ncone of the Venkatagiri Zam ndari . Qut of t he
conpensation anounts so paid to plaintiffs 1 to 4 interest
shall be calculated at 51% per annum |If the interest so

calcul ated falls short of Rs. 1,000/- per nmonth,’ plaintiffs
1 to 4 are entitled to the paynent of such additional suns
-as would enable themto be in receipt of a total inconme of
Rs. 1,000,/- per month. If for any period subsequent to 7th
Septenber, 1949 plaintiffs 1 to 4 have not recei ved
al l owance of Rs. 1,000/- p.m they are granted liberty to
file an application for the recovery of such suns as may be
needed to neke upthe allowance to Rs. 1,000/- for that
peri od. For such decree as nmy be passed on such
application a charge woul d be created on itens 1, 14 and 16
of plaint B Schedule properties. The suit is dismssed so
far as plaintiffs 5 to 9 are concerned. The appeal is
allowed to the extent indicated above with proportionate
costs.
R K P.S.

Appeal all owed.
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