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These wit petitions filed under Article 32 of the
Constitution by the officers of  Delhi Hgher Judicia
Service, sone by ‘the pronotees and others by direct
recruits, in-fact, raise the question as ‘to whether in
determ ning inter-se seniority between the pronotees and the
direct recruits, the guidelines and directions given by this
Court in the case of OP.Singla & Anr.ete. vs. Uion of
India & Os., reported in 1985(1) SCR 351, have been duly
followed or not? It is rather unfortunate that on an
erroneous inpression that the judgnent in Singlas case is
under consideration before a Constitution Bench, these wit
petitions were directed to be placed before a Constitution
Bench, resulting thereby inordinate delay in disposal of the
matters, which in turn, nust have adversely affected the
career of several persons. At the begi nning of the hearing
of these wit petitions, on being asked, the counse
appearing for all the parties, could not indicate any
deci sion where the correctness of judgnment of this Court in
Singlas case was under consideration, though in one of
these wit petitions filed by a direct recruit, namely Wit
Petition No. 1252/90, M. GCopal Subramanium the |earned
seni or counsel for the petitioner, chal | enged the
correctness of decision of this Court in Singlas case to
which, we will advert at the appropriate tinme. Suffice it
to say for the present that O P.Singla, who was  also a
promotee to the Del hi Hi gher Judicial Service, filed the
wit petition, clainmng that since they have been working as
Additional District and Session Judges, against tenporary
posts created by the Delhi Administration in the cadre  of
Additional District & Sessions Judge, they should be treated
as Menbers of Delhi Higher Judicial Service and the
seniority should be decided on the basis of continuous
length of service. The three Judge Bench, which heard the
case delivered two judgments, Chief Justice Y.V.Chandrachud,
as he then was, speaking for hinself & on behalf of Justice
R S Pat hak and Justice Sabyasachi Mikharji, giving a
separate judgnent. Chief Justice Chandrachud in t he
majority judgment also indicated that the conclusion which
the mjority has arrived at, is not different fromthe one,
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reached by Justice Mikharji, but because of the genera
i nportance of the case and because of disagreenment on the
interpretation of one of the provisions of the Recruitnent
Rules, it was thought fit that the separate judgnent shoul d
be witten. The di sagreenent between the two judgments was
on the question as to whether the Recruitnent Rules,
provided for any quota in the Del hi H gher Judicial Service
and whether the principle of quota and rota was required

to be followed for deternmining the inter-se seniority.
Interpreting the proviso to Rule 7 of the Rules, Jusitce
Mukharji came to the conclusion that Rule 7 only provides
for <ceiling of direct recruits by providing that in case,
there were recruitnment fromthe Bar as well as by pronotion,
in such a case, Bar recruits would not be nmore than one
third of the substantive posts in the service and there is
no quota as such. Justice Mikharji was of the view that
Rul e 8(2) proceeds on the m s-conception that there is quota
fixed for direct recruits, which Rule 7 does not and Rule
8(2) cannot ~on plain literal neaning also be construed or
interpreted to nmean that it was deenmed by the |egislature
and the rule-naking body to engraft any quota. Chi ef
Justice Chandrachud, on the other hand, speaking for hinself
as well as on behalf of Justice Pathak, on a construction of
Rule 7 and Rule 8(2), came to hold that the proviso to Rule
7 has to be read along with Rule 8(2), since the two
provisions are inter- related and their conbined reading
yields but one result, that the proviso prescribes a quota
of one third for direct recruits.” It was also held that
Rule 8(2) cannot 'be held to be —unconstitutional, nerely
because it reserves one third of the vacancies in the
service for direct recruits and provides that the first

avai l able vacancy in the service will be filledin by a
direct recruit, the next two by pronptees and so on. ' In the
majority judgrment, Their Lordships also came to the

conclusion that though the proviso to Rule 7 prescribes a
guota of one third for direct recruits and provides for
rotation of vacancies between them and the pronotees, who
are appointed to the service, that rule must Jinevitably
break down when appointnents to pronotees are nmade to the
Service under Rules 16 and 17. Having interpreted the
provisions of Rules 7 & 8 of the Recruitnent Rules, _as
af oresaid, their Lordships exam ned the different provisions
of the Recruitnent Rules and recorded their findings, which
woul d be appropriate for us to enunerate for resolving the
controversy in these wit petitions. On going through the
detailed charts, which were filed by the pronbtees in
Si ngl as case, the Court came to the concl usion:

These charts show, indisputably, that pronmptees / who
have been functioning as tenporary Additional District and
Sessi ons Judges for an unbroken period between 8 to 12 years
are regarded as juniors to the direct recruits who have been
appointed as Additional District and Sessions Judges  nuch
| ater.

The Court further held:

The process of reading the Rules as parts of a
connected whole does not end with Rules 7 and 8. Rules 16
and 17 are also relevant for the present purpose and have,
i ndeed, an inportant bearing on the question of reservation
of vacancies for direct recruits to the extent of one-third
of the substantive posts in the Service.
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Adverting to Rules 16 and 17 it was hel d:

The position which emnerges from the provisions
contained in Rules 16 and 17 is that it is permissible to
create tenporary posts in the Service and, even substantive
vacancies in the Service can be filled by making tenporary
appoi nt nent s.

Interpreting Rules 2(b) and 2(d), it was held that
according to the scheme of the Rules in this case, Service
is a narrower body than the cadre. |In interpreting Rules
2(b) and 2(d), Their Lordships held that by the definition
contained in Rule 2(d), menbership of the Service is linmted
to persons, who are appointed in a substantive capacity to
the Service, but by reading the second part of Rule 2(b) in
an extended sense, every temporary post which carries the
same designation _as that of any of the posts specified in
the Schedule is a Cadre Post, whether such post is conprised
in the Service or not. Such posts and the posts specified
in the Schedule will together constitute the Cadre under
Rule 2(b), if an extended neaning is given to the second
part of the rule. Having given such neaning to the
provisions of Rules 2(b), 2(d), 7, 8, 16 and 17, the Court
proceeds to deternmine the question of° seniority between
direct recruits and pronotees. |t was then observed:

Care has, therefore, to be taken to apply the
provisions of Rule 8(2) in such-a manner as not to lead to
the violation of the guarantee of equality and equa
opportunity contained in Articles 14 and 16 of t he
Consti tution. For that purpose, it is necessary to
ascertain as to which of the pronptees can be regarded as
bel onging to the same class as the direct recruits.

In its pursuit to ascertain as to which of the
pronot ees can be regarded as bel onging to the sane class as
direct recruits, the Court observed: that inthe matter of
seniority, it is difficult to appreciate, how any
distinction can be nade between direct recruits who are
appointed to substantive vacancies in the Service on the
recormendati on of the Hi gh Court under Rule 5(2) ~and the
pronot ees, who are appointed in consultation with the  High
Court to posts in the Service under Rules 16 and 17.

While coming to the aforesaid conclusion, it was al so
i ndicated that the persons belonging to the Del hi Judicia
Service, who are appointed to tenporary posts of Additiona
District and Sessions Judges on an ad hoc basis 'or for
fortuitous reasons or by way of a stop-gap arrangenent,
constitute a class which is separate and distinct fromthose
who are appointed to posts in the Service in strict
conformity wth the rules of recruitnment. The Court, then
noted a representative order of appointnent under Rule 16
and held that such appointnents were neither ad hoc, nor
fortuitous, nor in the nature of a stop-gap arrangenment and
persons promoted under such orders have been factually
officiating continuously wthout a break as Additiona
District and Sessions Judges for a |ong nunber of vyears.
Their Lordships noticed the difficulties in evolving a rule,
which wll cause no hardship of any kind to any nenber of
the Service and yet attenpted to minimse the sane as far as
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possible, so that inequities and disparities which are
i nherent in a systemwhich provides for recruitnment to the
Service fromnmore than one source. |t would be appropriate
to extract the follow ng observations made by Their
Lordships in the majority judgment:

It nmay bear enphasis that pronotees appointed under
Rules 16 and 17 to the Hi gher Judicial Service can rank for
seniority along wth direct recruits only if they are
appointed in consultation with the H gh Court as required by
those Rules and if they satisfy the requirement laid down in
Rule 7(a) that they nust have conpleted not |less than ten
years of service in the Del hi Judicial Service."

The best solution tothe situation that confronted the
Court in Singlas case was to adopt the rule enunciated in
S. B. Patwa rdhan vs. State of Mharashtra, 1977 (3) SCR
775, to /have continuous officiation in a non- fortuitous
vacancy ought to receive due recognition in fixing seniority
bet ween persons who are recruited fromdifferent sources, so
long as they belong to the sane cadre, discharge sinilar
functions and bear the sane responsibilities. It was also
held that since rule of quota and rota ceases to apply
when appointnents’ are nmde under Rules 16 and 17, the
seniority of direct recruits and pronotees appointed under
those Rules nmnust be determ ned according to the dates on
which direct recruits were appointed to their respective
posts and the dates fromwhich the pronotees have been
officiating continuously either in tenporary posts created
in the Service or in substantive vacancies to which they
were appointed in a tenporary capacity. ~ Justice Mikharji in
the separate judgnent also canme to the sane conclusion for
determ ning the inter-se seniority between the pronotees and
direct recruits. It my be noticed that the Court
ultimately quashed the seniority l[ist which had  been
prepared by the H gh Court and observed that a new seniority
list be prepared on the basis of the view taken in the
judgrment and the said new seniority Iist would include the
direct recruits and pronotees appointed under Rules 16 and
17. While quashing the seniority list, the seniority  of
Shri G S. Dakha was protected, since he had been appointed as
Additional and Sessions Judge in a vacancy reserved for the
menbers of Schedul ed Caste.

Subsequent to the judgment of this Court in - Singla,
the Hi gh Court of Delhi redrew up a seniority list on 26th
of March, 1985 and in drawing up the said Ilist, the
principle that was evolved is the subject  matter of

challenge in the wit petitions filed by the pronpotees. It
my be stated that a fresh |ook was also given to the
earlier seniority |list that had been prepared on 26th of

March, 1985 and a Conmittee of Judges subnmitted the report
on b5th of March, 1986, which was approved by the Full Court
in its Meeting on 25th of October, 1986 and the fina
seniority list thus emanated on 11th of Novenber, 1986
According to the pronmptee officers, while preparing the
final seniority list, the H gh Court of Delhi has not
followed the directions given by this Court in Singlas case
and erroneously did not take into consideration the
continuous appointnment of the officers as Addi ti ona
District and Sessions Judge, notwi thstanding the fact that
the appointnments had been nade after due consultation with
the H gh Court and the appointees fulfilled the requirenents
of Rule 7(1) of the Recruitnent Rules, on an erroneous
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conclusion that the appointnent was ad hoc or fortuitous or
st op- gap. A representation appears to have been filed by
the pronotees in 1987 and then the present wit petition was
filed which was registered as Wit Petition No. 490/87.

At the outset, it may be stated that the Del hi H gher
Judicial Service Rules 1970 were anended in the year 1987 by
Notification dated 17th of March, 1987, subsequent to and
pursuant to the observations made by this Court in Singlas
case and by virtue of explanation added to Rules 16 and 17,
Rules 5 and 7 to 11 becane applicable to such appointnents
al so. We are not concerned in this batch of cases with the
effect of such anended provisions or the inter-se seniority
to be deternmined subsequent to the year 1987, though we are
told that a fresh seniority lList has been prepared in March
1995 and the Full Court of Delhi H gh Court has taken a
decision thereof in the year 1998. For the present, we are
only concerned wth the question whether in preparing the
seniority list of  the officers recruited to the Hi gher
Judi cial ' Service from both the sources viz. as direct
recruits —as well as by pronotion, prior to the anendnent of
1987, the directions and conclusions of this Court in
Si ngl as case has beenduly given effect to.

M. Kapil / Sibal, the | earned senior counsel
appearing for the petitioners in Wit Petition No. 490/87,
who are the pronmotees, contended that even though the
recruitnent to the Higher Judicial Service of these
petitioners have been nade either under Rule 16 or under
Rule 17 of the Recruitnent Rules after due consultation and
/ or approval of the Hi gh Court and the incunbents were duly
qualified for being pronoted under Rule 7 of the Recruitnent
Rules and had continuously held the posts of Additiona
District and Sessions Judge, yet the Hi gh Court erroneously
was of the opinion that they are ad hoc or fortuitous or
stop- gap appoi ntees and, therefore they were made junior to
the direct recruits and the continuous |ength of service was
not taken into account for the purpose of determination of
the inter-se seniority. According to M. Sibal, there was
no anbiguity in the judgnent of this Court in-Singlas case,
but since the Court had not indicated as to when _an
appointnent can be said to be ad hoc or fortuitous or
stop-gap arrangenent, the Hi gh Court went on exam ning the
nunber of posts that were available on 22.4.1980, the date
on which Snt. Usha Mehra was directly appointed and then
after giving her the 30th position in the seniority Iist,
the pronotees seniority were adjusted and all other
pr omot ees who even though have been recruited under Rul es 16
or 17 after due consultation with the Hi gh Court and /al so
satisfied the qualification required under Rule 7 and had
continuously held the post of Additional District and
Sessions Judge, much prior to Snt. Usha Mehra, yet! such
appoi ntnents of the pronmotees was held to be ad hoc or
fortuitous and by adopting such procedure, the H gh Court
acted contrary to the judgnent and directions of this Court
in Singlas case. According to M. Sibal, it is only when
an appointnent is nade to the H gher Judicial Service of a
person, belonging to the Del hi Judicial Service w thout due
consultation or approval of the H gh Court or when such
appointee did not have the prescribed qualification under
Rule 7 for being pronoted or any short term appointnent is
nade in exigency of any particular situation, requiring
i Mmediate recruitnent or an appointnment is nmade purely by
way of stop-gap arrangenent, which can obviously be for a
very short period, then only the appointment can be held to
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be on ad hoc basis or for fortuitous reasons or by way of a
stop-gap arrangenent and in such a contingency, the Services
rendered by an appoi ntee cannot be counted for the purpose
of seniority in the Hi gher Judicial Service. But when the
appoi ntnent is made by the Adm nistrator either under Rule
16 or Rule 17, after due consultation with or getting the
approval of the High Court and the appointee satisfies the
qualification required under Rule 7 and continuously holds
the post of Additional District and Sessions Judge for a
fairly long period, as in the case in hand, it is difficult
to inport the concept of ad hoc or fortuitous or stop-gap

which is well known in the Service Jurisprudence to such

appoi nt nent s. In this view of the matter, the High Court
conmitted serious error in comng to the conclusion that the
appoi nt nent of the petitioners was ad

hoc/ fortuitous/stop-gap and consequently, the seniority list
thus prepared is contrary to the directions given by this
Court /in. Singlas case. The  second Committee, which

exam ned 'the objections filed to the provisional |Iist,
approved " by the Full Court of Delhi Hgh Court in its
Meeting held on 15th of May, 1985 also comitted the sane
m stake as the earlier Committee and went on examining the
guestion of lien under the fundanental rules, and as to how
many of the incunbents of the Del hi H gher Judicial Service
were on deputation to different posts for the purpose of
finding out as to whether the appointnents nade in that
chain would be ad hoc or fortuitous or stop-gap. According
to M. Sibal, the second Conmittee, even went to the extent
of holding that if a quota post meant for direct recruit
according to the quota, remains-unfilled, then the pronotee
occupyi ng the | ast post must be taken to be hol ding the post
on ad hoc basis or for fortuitous reasons or by way of
stop-gap arrangenent and the pronotee hol ding the last post
must be made to surrender it, and applying this theory one
Shri  Sagar Chand Jain, who had worked for about four years
as Additional District & Sessions Judge was made junior to
Smt. Usha Mehra but according to'the Commttee that was the
best solution, and, therefore, the provisional “seniority
list already approved by the Full Court was reconmended to

be accepted as the final list. Fromthe final seniority
list, it transpires that Shri Sagar Chand Jain - had been
appointed as Additional District and Sessions Judge on
27.7.76, whereas Snt. Usha Mehra was appointed as

Additional District and Sessions Judge as a direct  recruit
on 22.4.1980, but yet she was shown senior to ~Shri ~Jain

M. Si bal al so pointed out that even the officers who had
been appointed in Decenber, 1980 and had been continuing as
Additional District & Sessions Judge, yet their appointnents
were held to be fortuitous as three posts for ~direct
recruitnment had been advertised. According to M. Si bal

the H gh Court of Delhi had failed to i nplenment the positive
mandate of this Court in Singlas case and the spirit of the

same in drawing up the seniority list and gross injustice
has been meted out to the pronotee officers. The |earned
counsel points out that Shri M A Khan, Shri Ravi Kumar, Shri
O P.Dnivedi, Shri R C Jain and Shri J.D. Kapoor though had
been duly appointed in the year 1980 under Rules 16 and 17
and had continuously held the post of Additional District
and Sessions Judge, they were shown junior to Shri
B. S. Chaudhary, a direct recruit, who was appointed on
10. 11. 1982. Simlarly, Shri B. N. Chaturvedi and Shri
R C. Chopra, though had been appointed as Additional District
and Sessions Judge in August, 1984 under Rule 16, after due
consultation with the Hi gh Court of Delhi and also were duly
qualified under Rule 7 and continuously held the post of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

Additional District and Sessions Judge, yet they were nmde
junior to the direct recruits of the year 1985 nanely M.
Sharda Aggarwal, Shri H R Mal hotra and Shri J.P. Si ngh.
This determ nation of inter-se seniority, according to M.
Sibal is in contravention of the principles evolved by this
Court in Singlas case and, therefore, such seniority |ist
cannot be sustained. M. Sibal also pointed out that even
though, this Court in O P.Singlas case categorically held
that the controversy regarding the fixation of the seniority
list between the pronotees and direct recruits cannot be
resolved following the wearlier decisionin the case of
Jogi nder Nath, yet the High Court while drawing up the
seniority list, followed the principle of Joginder Nath.
According to M. Si bal , there cannot be a nore blatant
contravention of the ~directions given by this Court in
Singlas case than the one conmitted by the High Court in
the case in hand.

M. Dipankar Gupta, the learned senior counsel
appearing for the petitioners in Wit Petition No. 1252/90,
on the other hand contended with force that since there
cannot be any appointment nore than the number of posts
available in the Service and this Court having indicated
that stop-gap/fortuitous/ad hoc appointnments will not enure
to the benefit of 'such appointees for the purpose of their
seniority, it was incunbent on the High Court to identify
the posts available in the Service for being regularly
filled wup and any appoi ntnments nade in excess of the posts
avai l abl e rmust be held to be either stop-gap or. fortuitous
or ad hoc and, consequently, the H gh court did not conmt
any illegality in drawing up the seniority list. M. Qupta
al so contended that the Menber of the Service having been
defined in Rule 2(d) to mean a person, ~appointed in a
substantive capacity to the Service under the provisions of
the Rules, and Rule 16 having provided for creation of
tenmporary posts in the Service by the Admnistrator and
filling up of the sane, such appointnents cannot be held to
be appointnments in the Service in substantive capacity and
such appointees cannot be held to be Menbers of the
Service within the neaning of Rule 2(d) and onthis ground,
the Judgnent in Singla case requires re- consideration

M. Gopal Subramanium the |earned senior counsel
appearing for the direct recruits, seriously contended that
the judgnent of this Court in Singla's case is contrary to
the law laid down by this Court in Chandramoul eshwar Prasad
VS. Patna H gh Court & Ors. , 1970(2) S.C.R, 666 , and
therefore, the said judgment must be reconsidered. He also
contended that the statutory rules having provided for a
gquota for the direct recruits, as apparent froma conbined
reading of Rules 7 and 8, if no such quota is fixed for the
direct recruits in case of appointments nade under Rul es 16
and 17, then the rule will be grossly discrimnatory and
woul d be liable to be struck down and, therefore, until such
guota is provided in respect of appointnments nade under
Rules 16 and 17, it would only be neet and proper to hold
that the seniority nust be determined in accordance wth
Rule 8(2), which would necessarily nean that the appointees
under Rules 16 and 17 cannot claim parity wth regular
appoi ntees under Rule 7 and, therefore, cannot claim
seniority in the Cadre. The |earned counsel also contended
that the decision in Joginder Nath's case being one, in
relation to the very Service, the principles evolved therein
must be rmade applicable and, High Court, therefore, rightly
relied upon the same in determining the inter-se seniority.
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According to M. Subranmanium only the genuine appointees
under Rules 16 and 17 nay, at best, get the benefit of the
decision of this Court in Singlas case and appoi nt mrent nade
agai nst tenporary post, because the tenporary appointee has
gone el sewhere, cannot be held to be an appoi ntnent under
Rule 16, even though, he m ght have been nomencl atured as
such.

M. Govind Das, the |earned senior counsel, appearing
for the respondents in Wit Petition No. 490/ 87, fairly
stated that this Court having not indicated the true inport
and nmeani ng of the expression stop- gap/fortuitous/ad hoc
, the High Court had to give neaning to the sane and in so
doing, the H gh Court has taken into account the nunber of
posts available in the Service and has tried to inplenent
the directions given by this Court in Singlas case
According to M.  Das, this Court should now indicate or
clarify the nmeani ng of the expr essi on
stop-gap/fortuitous/ad hoc in which event, there will not
be any further controversy in inplenenting the directions of
this Court for drawing up the seniority list.

M. Rakesh Kunmar al so appearing for respondent No. 8
in Wit Petition No. 490/87, who happens to be a direct
recruit, contended that in Singlas case, this Court has
tried to work out the equity and for working out equity, it
will not be appropriate to take into account the Services
rendered by an appoi ntee agai nst a tenporary post when the
original appointee against thesaid tenporary post is on
deputation to sone other Service. According to M. Rakesh
Kumar, by not following the guota, neant  for direct
recruits, gross inequity has already been net out to such
direct recruits and over and above that, if the continuous
service of such an appoi ntee under Rul e 16, as stated above
is taken into account for determ nation of their seniority,
then the aspiration with which a Menber of the Bar joins the
post in the Hi gher Judicial Service will be marred and it
will work out gross inequity, so far as the direct recruit
i s concerned.

Shri J. P. Singh, respondent no. 9 in Wit Petition No.
490/ 87, who is also a direct recruit, argued in- person and
reiterated the stand taken by M. Dipankar Gupta, appearing
for some of the direct recruits and M. P.P. Rao,
appearing for the H gh Court. M. R C. Chopra, a
pronmotee, also appeared in-person and adopted the stand
taken by M. Sibal

M. P.P. Rao, the |earned senior counsel, appearing
for the Delhi Hi gh Court, on the other hand contended that
prior to the judgnment in Singlas case, the H gh  Courts
understanding of the rule was that appointments nade | under
Rules 16 and 17 will not count for the purpose of seniority
and inter-se seniority has to be determned only between
direct recruits and pronotees nmade under Rule 7, follow ng
the principle engrafted in Rule 8(2). But after the
judgrment in Singlas case, when the Court was confronted
with a situation that there has been nore nunber of
appoi ntnents than the posts available and even in Singlas
case, this Court had indicated that the fortuitous, ad hoc
and stop-gap appoi ntees, cannot claimtheir seniority, the
Full Court of Delhi H gh Court took the decision that al
appoi nt nents nmade beyond the nunmber of posts avail abl e, nust
assune the character of fortuitous, ad hoc or stop-gap, and,
therefore, cannot claimseniority in the Cadre. Accordi ng
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to M. Rao, though in Singlas case, the Court has not

i ndi cated the neaning of the expression ad hoc, fortuitous
or stop-gap but those expressions have been given due
nmeaning in Parshotam Lal Dhingra vs. Union of India, 1958
SCR, 828, and, therefore, those neani ngs should be inported
and given effect to. According to M. Rao, even though,
the appoi nt nent letters mght have i ndi cated the
appoi ntnents to be one under Rules 16 or 17, but that by
itself will not create any right in favour of the appointees
on the basis of the Singlas judgnment inasnmuch as a wong
leveling will not create a right as such. |In support of
this contention M. Rao, relied upon decisions of this
Court in the case of Afzal Ulah vs. The State of Utar
Pradesh, 1964(4) SCR 991 , and N. B.Sanjana, Assistant
Col l ector of Central Excise, Bonbay & Ors. Vs. El phinstone
Spinning & Waving MIls Co.. LTD., 1971(3) SCR, 506. M
Rao with reference to the seniority list, which had been
drawn up, contended that when the appointnents have been
shown to be out of ‘turn such appointnent nmust be held to
be fortuitous w thin the nmeaning of the said expression used
in Singla's case and, therefore, such appointees cannot
claima parity or equality with the regul ar appoi ntees under
Rule 7 and, therefore, cannot claimtheir seniority on the
basis of nmere continuous |ength of Service, as contended by
M. Sibal, appearing for the pronotees.

Havi ng examined the rival submissions-at the Bar and
having scrutinized the two seniority lists drawn up by the
Del hi  High Court, the provisional as well as the final, the
provi sional made on 26th of March, 1985 and the final |ist
which was approved by the Full Court on 25th of . Cctober,
1986, we find sufficient force in the contentions nade by
M. Sibal, appearing for the pronotees. W are also of the
consi dered opinion that the H gh Court of Del hi, in draw ng
up the seniority |ist, though proceeded to allocate
seniority according to the | ength of continuous officiation
regardl ess of whether an appointee held a tenporary post or
a permanent post or whether he was a pronotee or a direct
recruit, as directed by this Court in Singlas case, but
conmitted error by excluding the persons, on the ground that
they held posts on ad hoc basis or for fortuitous reasons or
by way of stop-gap arrangenent, even though appoi ntments had
been nmade under Rules 16 and 17 after due consultation w th
and or approval of +the High Court and the appointees
satisfied the qualification required under Rule 7 of the
Rul es. It is on this score, the ultimate seniority list,
drawn up, stands vitiated. Wen the report of the first
Conmittee, on the basis of which wultimtely | provisiona
seniority list was drawn up is exanmned, it would -appear
that the Committee went on exami ning the question of a lien
agai nst a post and then, recorded a finding that anyone who
cones to hold one of those posts, which is subject (to a
lien, must be held to be holding as an ad hoc arrangenment or

for fortuitous reasons or as a stop-gap arrangenent. The
Conmittee also recorded a further finding that if the
posi tion of the person, whose seniority is under

consideration is beyond the total nunber of posts in the
Service, then also his appointment nmust necessarily fal

within the description of ad hoc/fortuitous/stop-gap and

having said so, the Conmittee assigned Ms. Usha Mehra, the
30th post and then adjusted the seniority accordingly. The
conclusion of the Conmittee that a person, pronoted to the
H gher Judicial Service under Rules 16 or 17 of the Rules to
a post against which sone other person has a lien, would
i pso facto make such appoi nt nent ad hoc/fortuitous/stop-gap
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is contrary to the conclusion of this Court in Singlas
case. Then again, this Court having categorically directed

in Singlas case, that appointnments made under Rul el6 or 17,

after due consultation and/or approval of the H gh Court,
and the appointee did qualify to hold the pronotional post,
as required under Rule 7 of the Recruitment Rules, then such
appoi ntnent of the appointee will not be ignored for the
purpose of determining the inter-se seniority in the cadre
and on the other hand, continuous |ength of Service should
be the basis, though Rule 8(2) of the Rules provides
ot herw se. Yet the H gh Court took shelter under the
expression ad hoc/fortuitous/stop- gap and ignored the

continuous length of Service of such appointees, while

determining the inter-se seniority. |In fact, in Singlas

case, the Court on _being confronted with a peculiar
situation, had given the direction as to in what way, it
will be wequitable for~ all concerned to determne the

inter-se seniority, but notw thstanding the same, the Hi gh
Court |appears to have stuck to the idea of the principles
engrafted in Rule 8(2) of the Rules and then decided the
guestion —of ~seniority on the basis of nunber of posts,
available in the Service. Wile doing so, the Hi gh Court
obviously mssed the findings of this Court that under the
schenme of the Rules, Service is a narrower body than the
cadre and every /tenporary post, which carries the sane
designation as that of any of the posts in the schedule is a
cadre post, whether such post is conprised in the Service
or not. It is also apparent fromthe report that the Hi gh
Court followed Joginder Naths case in drawing up the
seniority, on the ground that the judgment (in Singlas
case) does not indicate whether the earlier decision of the
High Court in Joginder Naths case is still to be followed
in preparing the seniority list or not, but obviously, the
High Court has failed to appreciate, what was stated in the
concurrent judgnent of Mukharji J, in Singlas case, wherein

in no wuncertain ternms, it was stated that so far as,
controversy regarding the fixation of the seniority |list
bet ween the pronotees and direct recruits, the sane will not

be guided by Joginder Naths case inasmuch as in Jogi nder

Nat hs case, the Court construed the Delhi Judicial Service

Rul es, 1970 in the context of seniority and confirmation and
not in the context of inter-se seniority between the
pronotees and direct recruits. The entire reasoning  given
by the H gh Court in the first report, on the basis  of
whi ch, provisional seniority |ist has been drawnup, cannot,
but be held to be contrary to the directions given by this
Court in Singlas case, and accordingly, nust be held to be

erroneous. The reasoning of the High Court, in fact,
nullifies the ratio in Singla s case, wherein Chandrachud
CJ, had observed, after noticing a representative order of
appoi nt nent under Rule 16:-

The appoi ntnents were neither ad hoc, nor fortuitous,
nor in the nature of a stop-gap arrangenent. | ndeed, -~ no
further orders have ever been passed recalling the four
pronotees and, others simlarly situated, to their origina
posts in the subordinate Del hi Judicial Service. Pronotees
who were under Rule 16 have been officiating continuously,
wi thout a break, as Additional District and Sessions Judges
for a long nunber of years. It is both wunrealistic and
unjust to treat themas aliens to the Service nerely because
the authorities did not take up to the necessity of
converting the tenporary posts into pernanent ones, even
after sone of the pronotees had worked in those posts from
five to twelve years."
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Yet, the High Court in drawing up the seniority list,
have treated such pronotees, who are appointed under Rule 16
as aliens to the Service and thus, the H gh Court was wholly
in error in preparing the provisional seniority list, as
already stated. |If we exam ne the second Cormittee report,
whi ch had considered the objections filed by the pronotees
and ultimately, on the basis of which the final seniority
list was approved by the Full Court in its Meeting on 25th
of COctober, 1986 and the list was prepared on 11th of
Novermber, 1986, we also find, the H gh Court commtted
simlar error in accepting the provisional seniority list as
final. In the second Report, the Conmittee, again was of
the view that if a “post neant for a direct recruit,
according to the quota, remains unfilled, then the pronotee
occupying the last post, nust-be taken to be holding that
post on ad hoc basis or for fortuitous reasons or by way of
a stop-gap arrangement. This indicates that the Conmittee
was still obsessed with the provisions of Rule 8(2) of the
Recrui tnent Rul'es, even though in Singlas case, it has been
categorically held by this Court that quota principle has
broken down and as such, seniority cannot be determined by
taking recourse to the quota and rota provi ded under Rule
8(2) but on the /basis of continuous Ilength of Service,
provi ded the pronotees have been pronoted after due
consultation with and/or approval of the High Court wunder
Rul e 16 or 17 ‘and they did possess the requisite
qualification for pronotion, as provided under Rule 7. At
this stage, it woul d be appropriate to notice the letter of
appoi ntnent of Shri MA  Khan, Shri O P. Dwivedi, Shri
R C Jain and Shri J.D Kapoor by the _—order  of t he
Admi nistrator dated 19th of Decenber, 1980, which is
identical with the representative order, this Court had
taken note of, in Singlas case. It is not the case of the
Hi gh Court or any of the direct recruits-respondents that
these pronptees, on being pronoted on 19th of Decenber,
1980, have at any point of ‘time, reverted to their
substantive post before Shri B.S.  Chaudhary was appointed
as a direct recruit on 10.11.1982. In this view of the
matter, these pronotees, who are appointed under Rule 16(2)
of the Recruitnment Rules on 19.12.1980, —and continuously
held the said post and further, such appoi ntnents have been
nmade in consultation with the H gh Court of Del hi and they
had the requisite qualifications wunder ~Rule~ 7 of the
Recruitnment Rules, their appointnents cannot be held to be
either ad hoc or fortuitous or stop-gap, and necessarily,
t her ef or e, they must be held to be senior to Shr
B. S. Chaudhary, a direct recruit of the year 1982, on the
basis of continuous length of Service, in accordance’ wth
the directions given by this Court in Singlas case
Sinmlarly, t he t wo ot her pr onot ees nanel y Shri
B. N. Chaturvedi and Shri R C. Chopra, who had been appointed
since August, 1984 and also continuously held the post  of
Additional District and Sessions Judge for all these years,
nmust be held to be senior to the direct recruits nanely Ms.
Sharda Aggarwal , who was directly recruited on 07.6.1985 and
Shri  H R Mal hotra and Shri J.P. Singh, who were directly
recruited on 26.11. 1985.

It would be worthwhile to notice that the pronotee
officers, 1in their rejoinder affidavit, have indicated that
in course of argunents in Singlas case, the Supreme Court
had directed the Delhi Hgh Court to submt a chart,
i ndi cating under which rule, the pronotees had been
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appointed and pursuant to the said directions, the High
Court had subnitted a chart and all the petitioners(the
pronot ees) were shown to have been appointed either under
Rule 16 or Rule 17. A chart, also purported to have been
filed in the wearlier case, has been enclosed to the
rejoinder affidavit, which clearly indicates the factua
matri x, which were there before this Court in Singlas case.
Even, the H gh Court in its counter affidavit in the present
proceedi ngs, has subnmitted that all the petitioners herein
were appointed under Rule 16 or 17 of the Rules and the
respecti ve dates of appointments are matters of record.

So far as the argunent of M. Dipankar Gupta, the
| earned senior counsel, appearing for the direct recruits,
to the effect that in view of the definition of Service in
Rul e 2(d), the appoi ntees under Rule 16 cannot be held to be
Menbers of the Service, it may be stated that the said
gquestion was duly considered in Singlas case and on an
anal ysis /of the schenme of the Rules, this Court cane to the
conclusion ~that the Rule is peculiar in nature and Cadre
is a larger concept than Service under the Recruitnent
Rul es. The Court recorded a finding that all persons
recruited under Rule 17 “to the posts having the same
designation, as per the post in the schedule, must be held
to be Menbers of the Cadre and, therefore, whi | e

determining the inter se seniority inthe ’'Cadre', they
cannot be ignored from consideration nor can-they be held to
be alien to the Cadre. The said contention of M. Qupt a,

accordi ngly, cannot be sust ai ned.

So far as the contention of M. Gopal Subramani um
the Ilearned senior counsel, appearing for the direct
recruits, is concerned, in praying for re- consideration of
the judgnent of this Court in Singlas case, the same ' al so
cannot be sustained inasnuch as the Court in Singlas case
did consider the wearlier decision of this Court in
Chandr anoul eshwars case, and recorded a finding that in
that case, it was only a matter of adjustnent of “seniority
bet ween the pronotees inter-se and not between the pronotees
and direct recruits and, therefore, the ratio therein is of
no appl i cati on. Further, Justice Mukharj i, in hi's
concurring judgment did consider Jogi nder naths case -and
hel d that the principle evolved therein cannot be applied to
the case in hand, where inter-se seniority between the
promotees and direct recruits are going to be -decided on
equitable consideration. W are also unable to accept the
contention of M. Subramaniumthat until the principle of
guot a provi ded in Rule 8 is made appli cabl e to
appoi ntnents under Rules 16 and 17, such appointees, ~ under
Rules 16 and 17 cannot claimcontinuous | ength of ~service
for their seniority. Such a contention appears to have been
consi dered and negatived in Singlas case. The Judgnent of
this Court in Singlas case is obviously intended to evol ve
some equitable principle for determination of inter-se
seniority of a group of officers, when the rule of seniority
contained in Rule 8(2) has been held to be not operative
because of breaking down of quota and rota rule. To neet
the peculiar situation, the Court evolved the principle that
continuous length of service should be the criteria for
inter-se seniority between the direct recruits and the
pronot ees, provided, the pronotees did possess the required
qualification as per Rule 7 and the appointnments had been
made under Rules 16 and 17, after due consultation and/or
approval of the High Court, which in our viewalso is the
nost appropriate basis, evolved in the fact situation. This
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bei ng t he posi tion, we see no justification for
re-considering the decision of this Court in Singlas case.
That apart, the Recruitnent Rules have been anended in the
year 1987 and the aforesaid principle, which had been
evolved in Singlas case, would apply for determining the
inter-se seniority between the pronot ees and direct
recruits, all of whomhad been appointed to the Hi gher
Judicial Service, prior to the amendnent of the Rules in
qguestion, which was nade in the year 1987. W have also
considered the arguments advanced by M. P. P. Rao, the
| earned senior counsel, appearing for Del hi H gh Court and
we are unable to persuade ourselves to accept the sane
inasmuch as it is not a nere question of |eveling, as urged
by M. Rao, but, it is a question which was directly
considered by this Court in Singlas case and, after
exam ning the representative order, the Court positively
recorded a conclusion that the appointnents made under Rule
16 or A7 cannot be held to be alien to the Cadre. In fact
the Court 'was persuaded to cone to the aforesaid concl usion
as it was found that the persons appointed under Rules 16
and 17 having all the necessary qualifications and having
been appointed after due consultation with the High Court,
though they had served for nore than five to seven years,
but yet have been shown junior to the direct recruits, who
had cone to the/ Service nuch later than them It is,
therefore, not possible for us to accept M. Raos
contention and pernt any further ~scrutiny into such
appoi ntnents made either under Rule 16 or under Rule 17 of
the Recruitnment Rules. It is infact, interesting to notice
that the schedule to the Recruitnment Rules, which cane into
existence in 1971, was anended for the first time only in
the vyear 1991, 20 years, after and if a strict construction
to the different provisions of the Rules would be ' given,
then all the tenporary appoi ntees under Rule 16, who ' m ght
have rendered 5 to 10 years of Service would be denied of
their right for +the purpose of seniority. It is this
i npasse, created on account of inaction of the authorities
and on account of non- adherence to the provisions of the
Rul es strictly, which persuaded the Court in Singlas case
to evolve the principles for working out equities and that
principle has to be foll owed by the H gh Court in-draw ng up
the seniority list. It is not necessary to deal with the
contention, raised by M. Rakesh Kumar, appearing for the
direct recruits and Shri J.P.Singh, appearing in person, who
is a direct recruit also, as well as M. R. C. Chopr a,
appearing in person, who is a pronotee, as essentially, they
adopted the argunents of either M. Dipankar Gupta or M.
CGopal Subramani um and M. Kapil Sibal

So far as the termnology used in Singlas case,
nanely ad hoc, fortuitous and stop-gap, the same is
quite fanmiliar in the Service Jurisprudence. M. Rao,
appearing for the H gh Court of Delhi, however contended
before us that the said term nol ogy should be given the sanme
nmeani ng, as was given in Parshotam Lal Dhingra vs. Union of
India, 1958 S.C.R  Page 828. In Dhingras case, the Court
was exam ni ng whet her renoval of an enpl oyee can be held to
be a penal and whether Article 311(2) of the Constitution
can at all be attracted and the Court also observed that
certain anmount of confusion ari ses because of the
i ndi scrimnate use of the words provisional, officiating
and on probation. W do not think that the concept or
meaning given to those term nology in Dhingras case wll
have any application to the case in hand, where the Court is
trying to work- out an equitable renedy in a manner which
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will not disentitle an appointee, the benefit of his fairly
long period of Service for the purpose of seniority, even
though he possesses the requisite qualification and even
t hough his appoi ntment has been nade after due consultation
and/ or approval of the Hi gh Court.

The three terns ad hoc, stop gap and fortuitous
are in frequent wuse in service jurisprudence. In the
absence of definition of these terns in the rules in
guestion we have to |look to the dictionary nmeaning of the
words and the meaning cormonly assigned to themin service

matters. The neani ng given to the expression fortuitous
in Strouds Judicial Dictionary is accident or fortuitous
casual ty. This shoul d = obviously connote that if an

appointnent is nade accidentally, because of a particular
emergent situation and such appoi nt mrent obvi ously woul d not
continue for a fairly lLong period. But an appoi ntnment made
either ~under Rul'e 16 -or 17 of the Recruitnent Rules, after
due consultation with the Hogh Court and the appointee
possesses. the prescribed qualification for such appoi nt nent
provided in Rule 7 and continues as such for a fairly long
period, then the sane cannot be held to fortuitous. In
Bl acks Law dictionary, the expression fortuitous neans
occurring by chance, afortuitous event may be highly

unf ortunate. It /thus, indicates that it occurs only by
chance or accident, which could not have ‘been reasonably
f oreseen. The expression ad hoc ~in Bl acks Law
Di ctionary, nmeans 'something which is fornmed for a
particul ar purpose. The expression stop-gap. as per

Oxford Dictionary, neans a tenporary way of dealing with a
probl em or satisfying a need.

In Oxford Dictionary, the word ad hoc neans for a
particul ar purpose; specially. “In the same Dictionary, the
word fortuitous neans happening by accident or chance
rat her than design.

In P. Ramanatha Aiyers Law Lexicon (2nd Edition) the
word ad hoc is described as for particul ar purpose, Mde,
established, acting or concerned with a particular and or

pur pose. The neaning of word fortuitous event is given
as an event which happens by a cause which we cannot
resist; one which is unforeseen and caused by superior

force, which it is inpossible to resist; a term synonynous
with Act of Cod.

The nmeaning to be assigned to these terns  while
interpreting provisions of a Service Rule will depend on the
provisions of that Rule and the context in and the . purpose
for which the expressions are used. The neani ng of ‘any of
these terms in the context of conputation of inter-se
seniority of officers holding cadre post will depend on-the
facts and circunstances in which the appointnent cane to be
nmade. For that purpose it will be necessary to look into
the purpose for which the post was created and the nature of
the appointnent of the officer as stated in the appointnent
order. If the appointnment order itself indicates that the
post is created to neet a particular temporary contingency
and for a period specified in the order, then t he
appointnent to such a post can be aptly described as ad
hoc or stop-gap. If a post is created to neet a
situation which has suddenly arisen on account of happening
of some event of a tenporary nature then the appointment of




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 15 of 15
such a post can aptly be described as fortuitous in
nat ure. If an appointnent is nade to neet the contingency

arising on account of delay in conpleting the process of
regular recruitnment to the post due to any reason and it is
not possible to | eave the post vacant till then, and to neet
this contingency an appointment is made then it can
appropriately be called as a stop-gap arrangenent and
appointnent in the post as ad hoc appointnment. It is not
possible to lay down any straight-jacket fornula nor give an
exhaustive list of circunmstances and situation in which such
an appoi ntnment (ad hoc, fortuitous or stop-gap) can be made.
As such, this discussion is not intended to enunerate the
circunstances or situations in whi ch appoi ntnents of
officers can be said to cone within the scope of any of
these terms. It is only toindicate howthe matter should
be approached while dealing with the question of inter se
seniority of officers in'the cadre.

In 'the Service Jurisprudence, a person who possesses
the requisite qualification for being appointed to a
particul ar post and then he is appointed with the approva
and consultation of the appropriate authority and conti nues
in the post for a fairly lLong period, then such appoi nt ment
cannot be held to be stop-gap or fortuitous or purely ad
hoc. In this view of 'the matter, the reasoning and basis
on which, the appointnment of the pronpbtees in the Delhi
H gher Judicial Service in the case in hand was held by the
Hi gh Court to be fortuitous/ad hoc/stop-gap are wholly
erroneous and, therefore, exclusion of those appointees to
have their continuous |ength of service for seniority is
erroneous.

In view of our conclusions, as aforesaid, we quash the
seniority list both provisional and final, so far ' as, it
relates to the appointees either by direct recruitnment or by
promotion in the Del hi H gher Judicial Service, prior to the
amendment of the Recruitnment Rules in the year 1987, and
their inter-se seniority nust be re- determ ned on'the basis
of continuous length of service in the Cadre, as indicated
in Singlas case and explained by us-—in this judgnent.
Since the future of these officers to a great extent depends
upon seniority and many of these officers may be on - the
verge of superannuation, the High Court would do well in
finalising the seniority within a period of six weeks from
the date of receipt of this judgnment.

Wit Petition No. 490/ 87 is accordingly allowed.
Wit Petition Nos. 1252/90 and 14114/84 are ' accordingly
di sm ssed. Wit Petition Nos. 707/88, 856/88 and 764/ 88
stand disposed of in terns of the directions gi ven
her ei n- above. Application for inpleadnent filed- by M.
R C. Chopra in Wit Petition(Gvil) No.490/87 is allowed.
Application for inpleadnent filed by one Ms. Rekha Sharma in
Wit Petition(Cvil) No.1252 of 1990, stands rejected, since
in this batch of cases, we are concerned with the inter-se
seniority between the direct recruits and the pronotees, who
are appointed prior to the anendnment of the Rules in 1987
and the applicant M. Rekha Sharma was appointed in
January, 1988.

The application for inpleadnent by Shri J.B. Goel in
Wit Petition(Cvil) No. 14114 of 1984 stands al |l owed.




