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R 1986 SC1912 (14)
D 1987 SC 925 (13)
ACT:

Speci fic performance-Contract to sell house property Inplied
termPoints not raised in the Hi gh Court, if be allowed for
the first time in this Court.

HEADNOTE

The plaintiffs-respondents entered into a contract of | sale
in respect of a house property belonging to the appellant.
The deed of agreenent provided that the vendor shall obtain
the perm ssion of the Chief Commissioner to the transaction
of sale within two nonths of the agreenment and if the said
perm ssion was not forthcom ng, within that time, it was
open to the purchasers to extend the date or to treat the
agreement as cancelled. As the necessary perm ssion was not
forthcomng wthin the Stipulated tine, the purchasers
extended the tine by another nonth. The appellant ~withdrew
her application for the necessary pernission. The defendant
having failed to performher part of the —contract, the
plaintiffs brought a suit for specific performance of the

contract for sale or in the alternative for danmages. The
trial court, although it found that the plaintiffs had / been
throughout ready and willing, indeed anxious, to perform

their part of the contract and that it was the defendant who
had backed out of it, refused the main relief of specific
performance of the contract on the ground that the agreenent
was inchoate, as the previous sanction of the Chi ef
Conmi ssioner to the proposed transfer had not been obtained.
The High Court cane to the conclusion that there
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was a conpleted contract between the parties and that the
condition in the agreenment that the vendor would obtain the
sanction of the Chief Conm ssioner to the transaction of
sale did not render the contract inconplete and the tria
court was in error in holding that the agreenent was
i nchoat e,

Held that on the findings in this case, the court had got to
enforce the terns of the contract and to enjoin upon the
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def endant - appel | ant to nake the necessary application to the
Chi ef Comm ssioner, which was inplied in the contract. It
will be for the Chief Conm ssioner to decide whether or not
to grant the necessary sanction. In the event of the
sanction being refused, the plaintiffs shall be entitled to
the damages as decreed by the High Court. |In this view of
the matter, the H gh Court was entirely correct in decreeing
the suit for specific performance of the contract.

Motilal v. Nanhelal (1930) L. R 57 1. A 33, referred to.
Held further, that the points not specifically raised in the
H gh Court nor pleaded in the pleadings should not be
allowed for the first tinme to be raised in this Court.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION : Civil Appeal No. 559 of 1962.
Appeal fromthe judgnment and decree dated March 21, 1961, of
the Punjab H-gh Court (Circuit Bench) at Delhi in Regular
First Appeal's Nos. 8 D and 21-D of 1960.

A. Ranganadham Chetty, S. K Mehta and K L. Mehta, for
the appell ant.

M C. Setalvad, Hardayal Hardy and S. N. Anand, for the
respondents.

1963 March 25. The judgnment of the Court was delivered by
SINHA C. J.-This appeal on a certificate granted by the Hi gh
Court of Punjab arises out of _a -suit- for specific
performance of a contract of sale in respect  of a house
property situate in Tughl ak Road, New Del hi, = belonging to
the appellant and built on a lease-hold plot granted by the
Gover nment
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in the year 1935, to her predecessor-in-title. It appears
that the plaintiffs entered into a contract of sale in
respect of the disputed property for the sum of Rs.
1, 10, 000/ -. The deed of’ agreenment is dated Septenber 4,
1956. In so far as it is necessary to notice the ternms of
the docunent, the agreenent provided that the vendor / shal
obtain the permission of the Chief Conmissioner to the
transaction of sale within two nonths of the agreenent, and
if the said perm ssion was not forthcom ng within-that tine,
it was open to the purchasers to extend the date or to treat
the agreenment as cancelled. As the necessary perm ssion was
not forthcoming within the stipulated tine, the purchasers
extended the tine by another nonth. The appell ant had  made
an application to the proper authorities for the necessary
Perm ssion, but wthdrew her application to the Chief
Conmi ssioner by her letter dated April 12, | 1957. The
plaintiffs called upon the defendant several tines to fulfi

her part of the agreenent but she failed to do so. It was
averred on behalf of the plaintiffs that they had always
been ready and willing to performtheir part of the contract

and that it was the defendant who had backed out of it.
Hence, the suit for specific performance of the contract for
sale or in the alternative for danages anobunting to Rs.

51, 100/ -. The suit was contested on a |arge nunber of
grounds of which it is necessary now to take notice only of
the plea on which issue No. 8 was joined. |Issue No. 8 is as
follows :

"(8) Is the contract contingent or inpossible
of performance and is uncertain and vague and
is therefore void ?"
The other material issues were concurrently decided in
favour of the plaintiffs, and, therefore, need not be
referred to.
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The trial Court in a very el aborate judgment dism ssed the
suit for specific performance of contract
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and for a permanent injunction and decreed the sum of Rs.
11,550/- by way of damages, wth proportionate costs,
against the defendant. Though the Court found that the
plaintiffs had been throughout ready and wlling, indeed
anxious, to performtheir part of the contract, and that it
was the defendant who backed out of it, it refused the main
relief of specific performance of the contract on the ground
that the agreement was inchoate in view of the fact that the
previ ous sanction of the Chief Comm ssioner to the proposed
transfer had not been obtai ned.

The Hi gh Court on appeal canme to the conclusion that the
agreenment was a conpl eted contract for sale of the house in
guestion, subject to the sanction of the Chief Conm ssioner
before the sal e transaction could be concluded, but that the
Trial Court was in error in holding that the agreement was
i nchoate, - and that, therefore, no decree for specific
performance of the contract coul d be granted. The High
Court relied mainly on the decision of their Lordships of
the Judicial Commttee of the Privy Council in Mtilal v.
Nanhel al (1), for coming to the conclusion that there was a
conpl et ed contract' between the parties and that the
condition in the agreenment that the vendor would obtain the
sanction of the Chief Conm ssioner to the transaction of
sale did not render the contract inconplete.. In pursuance
of that termin the agreenent, the vendor had to obtain the
sanction of the Chief Comni ssioner and as she had w thdrawn
her application for the necessary sanction, she was to bl anme
for not having carried out her part of the contract. She
had to nmake an application for the necessary pernission
The H gh Court also pointed out that if the Chi ef
Conmi ssioner ultimtely refused to grant the sanction to the
sale, the plaintiff may not be able to enforced the decree
for specific performance of the contract but that was no bar
to the Court passing a decree for that relief. Though it
was not necessary in the view the H gh Court took of

(1930) L. R 57 1. A 333.
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the rights of the parties, it recorded a finding that a sum
of Rs. 5,775/- would be the appropriate anmount of damages in
the event of the plaintiffs not succeeding in getting their
main relief for specific perfornance of the contract.

The main ground of attack on his appeal is that the contract
is not enforceable being of a contingent nature -and the
contingency not having been fulfill ed. I n. our opinion
there is no substance in this contention. So far as. the
parties to the contract are concerned, they had agreed to
bind thenselves by the ternms of the docunent —executed
between them Under that docunent it was for the defendant-
vendor to make the necessary application for the pernission
to the Chief Comm ssioner. She had as a matter of fact made
such an application but for reasons of her own decided to
withdraw the same. On the findings that the plaintiffs have
al ways been ready and willing to performtheir part O the
contract, and that it was the defendant who wilfully refused
to performher part of the contract, and that the tine was
not of the essence of the contract, the Court has got to
enforce the terns of the contract and to enjoin upon the
def endant appellant to nake the necessary application to the
Chief Commissioner. It will be for the Chief Conmi ssioner
to deci de whether or not to grant the necessary sanction

In this view of the matter, the High Court was entirely
correct in decreeing the suit for specific perfornmance of
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the contract. The Hi gh Court should have further directed
t he defendant to nmke the necessary application for
perm ssion to the Chief Comm ssioner, which was inplied in
the contract between the parties. As the defendantvendor

wi thout any sufficient reasons, withdrew the application
already made to the Chief Comm ssioner the decree to be

prepared by this Court wll add the <clause that the
def endant, wi thin one nonth
500

from to- day, shall nake the necessary application to the
Chi ef Commi ssioner or to such other competent authority as
may have been empowered to grant the necessary sanction to
transfers like the one in, question, and further that within

one nonth of the receipt of that sanction she shall convey
to the plaintiffs the property in suit. |In the event of the
sanction being refused, the plaintiffs shall be entitled to
the danmages as decreed by the H gh Court. The appel | ant

sought “to raise certain other pleas which had not been
raised in the High Court, for exanple, that this was not a
fit case in which specific performance of contract should be
enforced by the Court. ~This plea  was not specifically
raised in the H gh Court and the necessary facts were not
pl eaded in the pleadings. It is manifest that this Court
shoul d not allow such a plea to be raised here for the first
time.
For the reasons given above, the appeal fails and is
di sm ssed with costs.
Appeal dism ssed
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