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ACT:

Madhya Pradesh Tendu, Pattu (Vyapar Vi ni yaman) Adhi niyam (29
of 1964), s. 5(2) and r. 9 of Rules nmade thereunder-State
nonopoly in trade-Restriction on transport-Wether- integra
part of nonopol y- Reasonabl eness of-If violate of Arts. 19(1)
and (g) and 304.

HEADNOTE:

The Madhya Pradesh Tendu Patta (Vyapar Viniyaman) Adhiniyam
1964 was passed for regulating trade in tendu leaves in the
public interest by creating a State nonopoly in that trade,
that 1is, in the purchase and sale of tendu | eaves. Under -
s. 5(1) when the Act is brought into force in an area, no
person, except the Governnent, its authorised officer or
agent in respect of the unit where the | eaves are grown can
purchase or transport them Explanation | permits purchases
from Government, its authorised officers and agents and s.
5(2) permts two categories of persons to transport the
| eaves, nanely : (a) a grower, fromone place to another
within the unit where they are grown; and (b) the purchaser,
under Explanation 1, either for manufacturing bides wthin
the State or for their export outside the State, under a
permt in accordance with its terns and conditions. Rule 9
of the 1965 Rules made under the Act provides for the
application to be made for a transport permt.

The appellants had several branches in different areas of
the State. Wenever they purchase the | eaves they have to
be noved to their warehouses outside and fromthere to their
branches and then, to the sattedars, that is, independent
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contractors, who wundertake to have bidis rolled through
mazdoors to whomthe sattedars distribute tobacco and the
tendu | eaves supplied by the appellants. There were 6 to 7
thousand such sattedars and the nunber of nazdoors enployed
by the sattedars was very | arge
The appel l ants applied for and obtained permts authorising
them to transport the |eaves purchased by them to their
godowns situate outside the units. On June 4, 1965, the
Di vi sional Forest Oficer issued an order which forbade
al toget her novenent of old | eaves, that is, those which were
in stock when the Rules cane into force. The order also
provided that permts issues by the Forest Departnent would
be necessary for transport of the |eaves from warehouses to
branches, and fromthese to the
sattedars, and when the sattedars distributed | eaves to the
mazdoors enployed by him On a representation by the
appel lants, pointing out the difficulties involved in
obt ai ning such ~permts the branch managers of the bid
manufacturing firns were authorised to issue transport
permts. to the sattedars, but finding that the branch
nmanagers —were  issuing permts for bulk transport, the
District Forest Oficer rescinded the relaxation. The
appel | ants thereupon chall enged the validity of s. 5 and r.
9 in the Hi gh Court ‘as violating Art. 19(1)(f) and (g), and
Arts. 301 and 304 of the Constitution. The High Court
di sm ssed the petition
In appeal to this Court,
HELD : -Wiat s. 5(2) and r. 9 are intended to require is
that a manufacturer nust have a pernmit to nove the |eaves
purchased by himfromthe

401
unit where he has purchased themto his warehouse  outside,
fromthere to his branches and al so when he transports then
to his sattedars. But no such permt is intended to be
necessary when the leaves are distributed for t he
manuf acture of bidis by those sattedars to the nmmzdoors.
Such a construction would make  the restriction inposed
reasonable within the nmeaning or Arts. 19(1) (5) and (6) and
Art. 304(b). [412A-C
The Legislature thought that it was in the public interest
to entrust the entire trade to the State which would fiXx
reasonabl e prices in consultation with an advisory commttee
and make it, at the sane tine, conpulsory for the State to
purchase the entire stock which would be offered for sal e at
those prices. Considering the object of the Act, it _cannot
be said that such a nonopoly was unreasonable. But
transport of the |eaves once purchased or sold ~would not
prime facie be an integral part of nmonopoly in the trade and
restrictions on such transport should be reasonable. It nmay
be that free novenent of |eaves even after they are sold
would create difficulty in effectively inplenmenting the
i ntended nonopoly in the trade or that such free novenent
woul d rmake checking of illegitimate transactions in the
| eaves difficult and therefore some check on novenent s
necessary. But, considering the extraordinary inconvenience
whi ch woul d be caused to the nmanufacturer and bal anci ng that
with the nmischief feared by the State, when s. 5 was
enact ed, it could not have been intended t hat t he
manuf acturer should also obtain permits in respect of |eaves
distributed, to the vast nunmber of mazdoors for rolling the
bidis, by the sattedars who were thensel ves considerable in
nunber. [41 OC, 411(Q
In the view, the restrictions against free transport cannot
be held to be unreasonable except to the extent of its
requiring a permt for distribution to the mazdoors. The
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order canceling the concession also could not be challenged
as an unreasonable restriction. [412D

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2262 of
1966.

Appeal fromthe judgnent and order dated April 22, 1966 of
the Madhya Pradesh High Court in Msc. Petition No. 439 of
1965.

A K. Sen and Raneshwar Nath, for the appellants.

l. N. Shroff, for the respondents.

The Judgrment of the Court was delivered by

Shel at, J. This appeal under certificate is directed agai nst
the judgnent of the Hi gh Court of Madhya Pradesh disnissing
the wit petition filed by the appellants in that Court.

The appellants “are a partnership firm carrying on the
busi ness ~of manufacturing and selling bidis and purchase,

stock, transport and consune for that purpose considerable
quantity —of tendu |leaves.  In 1964, the State Legislature
passed the Madhya Pradesh Tendu Patta (Vyapar Viniyaman)
Adhi ni yam 29 of 1964 (hereinafter referred to as the Act).

The Act received the President’s assent on Novenber 23, 1964
and was brought into force on Novenber 28, 1964. The Act
inter alia created a State nonopoly in

402

the trade of tendu |eaves and under S. 5(1) thereof
prohi bi ted anyone, excepting those mentioned therein, either
to purchase or transport tendu leaves. Sub-s. 2 .of s. 5,

however, pernmitted a grower to transport-them wthin the
unit where they grow and a purchaser who has purchased them
from the State Government, its authorised officers and
agents for manufacturing bidis or for exporting outside the
State to transport them outside such unit under a permt and
in -accordance with the terns and conditions thereof. By
virtue of S. 19 the State Governnent franmed rules called the
Madhya Pradesh Tendu Patta (Vyapar Viniyaman) Ni'yamavali,

1965 (referred to hereinafter as the rules). Rule 9 of the
said rules provided for an application for a transport
permt in form M and the issuance of such permt in form N

The appel | ants accordingly applied for and obtained permts
authorising themto transport tendu | eaves purchased by them
from the various forest units to their godowns situate
outside those units. In the course of their business the
appel l ants transport the said |leaves first from the said
units to their warehouses, fromthere to their branches and
thereafter distribute themand tobacco to their| sattedars,

who are independent contractors, and who in their /turn
distribute the said | eaves and tobacco to various ~mazdoors
living in different villages for rolling the " bi di s.

According to the practice of the appellants, the said
sattedars enter into contracts with themunder which the
appel l ants supply to themthe said | eaves -and the tobacco
and the sattedars deliver to the appellants bidis rolled by
the nmazdoors in proportion to the quantity of the | eaves and
tobacco supplied to them On June 4, 1965, the Divisiona

Forest Oficer issued an order which forbade altogether
nmoverrent of old tendu | eaves and as regards new |eaves
provi ded that their novement from one village to anot her had
to be covered by a permt. It also provided that permts
would be necessary for bulk transport from warehouses to
branches and fromthere to sattedars, and that such pernits
woul d be issued by range assistants and range officers on
recei pt of applications therefore. The appellants thereupon
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nmade a representation to the Divisional Forest Oficer
nentioning the several difficulties which would result from
the Said order and the said officer, by his order dated June
8, 1965, in partial modification of his said or der
permtted branch managers of bidi manufacturing firnms
thensel ves to issue transport permts to sattedars.
Fi nding, however, that instead of distributing the said
| eaves to the sattedars, the branch managers were issuing
permts for bulk transport, the said officer on Cctober 12,
1965 rescinded his order of June 8, 1965. The result was
that the appellants were required to obtain permts for
noving the tendu |leaves fromtheir branch offices to the
sattedars. The appel |l ants thereafter filed the said wit
petition in the H gh Court claimng that under s. 5 and the
said rules they were required to obtain pernmits only when
novi ng the | eaves purchased by them fromunits where

403

they were grown to their warehouses and that once they were
so nmoved to the warehouses there could be no restriction in
their further nmovement from the warehouses to their branches
and from there to their sattedars and the nmazdoors. The
appel lants claimed a wit in the nature of mandanus for
setting aside the said orders dated June 4, 1965 and Cct ober
12, 1965 and also for striking down s. 5if it was construed
as prohibiting, except under pernmt, novenent of the said
| eaves from their warehouses to the branches and from
thence, to the wsattedars and the mazdoors. The State
Governnment, on the other hand, clained that the restrictions
agai nst transport of the |eaves were justified under s. 5
and the rules and were valid. ~The Hi gh Court held that on a
proper construction of S. 5 (2) (b) a permt was necessary
for transport of the | eaves by a purchaser not only when he
noved them fromthe units where they were purchased to a
pl ace outside but al so when he noved them from one place to
another outside the said unit, that'S. 5 (1), being a
provision creating the State monopoly in the trade of tendu
| eaves, was protected by the latter part of Art. 19 (6) of
the Constitution, that the restriction inmposed by's. 5 (1)
on transport was valid and that sub-s. 2 being nerely a
rel axation against the said prohibition was valid. It
further held that the restrictions on transport ~of tendu
"Leaves before and after the sal e thereof by Governnment ~ was
an integral part of the trade nonopoly intended to prevent
surreptitious sales of tendu | eaves by persons other than
CGovernment, their officers and agents, that-it was necessary
to control the novenent of the said | eaves to prevent pur-
chasers from surreptitiously purchasing and transporting
them under cover of |eaves purchased from GCovernnment by
m xi ng the contraband with those |l awfully purchased and t hat
such control was basically and essentially necessary for
creating, the said nmonopoly. In the result, the High Court
held that the-said restrictions with regard to purchase as
al so transport were valid and the chal |l enge agai nst s. 5 and
the said rules was not sustainable.

Counsel for the appellants raised the following contentions
(1) that s. 5 (2) (b) should be construed, though it is
couched in wide |anguage, to nmean that it prohibits without
permit novenent of tendu | eaves fromthe units where they
are purchased to the warehouses of the purchaser outside
such units, that that restriction al one was necessary for
effectively inplementing the State’'s nonopoly in tendu
| eaves, and that once they were purchased and property in
them had passed to the purchaser and the | eaves were brought
to his warehouse there could no | onger be any necessity to
restrict their movenent fromthe stage of warehousing them
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to the stage of their consunption in nmanufacturing the
bidis; (2) that neither s. 5 (2) (b) nor the rules authorise
restrictions on the novenent of these | eaves once they were
brought under a pernit to the warehouse, and therefore, the
order dated June 4, 1965,
404
requiring the purchaser to obtain permts for transporting
them from his warehouse to his branch and fromthere to the
sattedars and the mazdoors was ultra vires the section and
the rules; (3) that the restrictions as to transport were
ancillary to and were for the effective enforcement of the
trade nonopoly and not an essential or integral part of the
schenme of that nonopoly, that they were, therefore, not
protected by the latter part of Art. 19(6) or Art. 304(b),
and have, therefore, to pass the test of reasonabl eness; and
(4) that, if S. 5 were tobeliterally construed so as to
mean that it authorises the restriction on novenent after
the |eaves were warehoused requiring permts for their
transport ~ from stage to stage until they reached the
nmazdoors, the entire system of permts would becone
unwor kable and the restrictions would have to be held as
unr easonabl e; that such a construction rendering S. 5 and
the rul es unconstitutional on the ground of being violative
of Art. 19(1) (f) and (g) and Arts. 301 and 304 could not
have been intended by the |egislature. Counsel for the
State, on the other hand, nmintained that the | anguage of S.
5 was cl ear and unanbi guous, that it forbade w thout permt
transport at any stage right upto the stage of manufacture
of the bidis and that those restrictions were the essentia
part of the scheme of the State nonopoly and therefore were
protected by the latter part of Art. 19 (6) ; ~and further
t hat even if they were not, they were reasonabl e
restrictions and therefore permssible.
In support of their rival contentions counsel drew our
attention to the various forns provided in the rules as al so
to rule 4 of the new rules dated February 14, 1966 which
repeal ed the rules of 1965. W may, however, nake it clear
that the parties in the present appeal -are governed by the
rules of 1965, and therefore, anything that we say here
woul d not govern either the construction or the effect of
the new rul es.
In exam ning the correctness of the contentions urged before
us the first task is to ascertain what exactly t he
| egislature intended to do while enacting s. 5. The |ong,
title of the Act clearly says that it ~was passed for
regulating trade in tendu leaves in the public interest by
creating the State nobnopoly in that trade, that is to say,
in the purchase and sale of tendu | eaves by the State alone
and not for creating a nonopoly in their transport. To that
end the Act enpowers CGovernnment to divide the specified area
or areas to which the Act is applied into units- and to
appoi nt agents for different units, and gives a nmonopoly to
Covernment, its authorised officers and agents to purchase
these leaves fromthe growers at prices fixed by it —and
nmakes ot her provisions to achieve the said object. Under s.
5(1), fromthe date when the Act is brought into force in
area or areas as may be notified, no person, except the
Governnment, its authorised officer or -agent in respect of
the wunit where these |eaves are grown can purchase or
transport

405
then. Sub-s. 1, thus, inposes a total ban agai nst purchase,
sale and transport of tendu | eaves except by the three
cat egories of persons nentioned therein. Under ss. 7, 8 and
9, the Governnent has to fix the purchase price in
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consultation with an advisory conmmttee appointed therefor
and open depots where the growers would sell their |eaves to
it or toits authorised officers or agents at prices fixed
as aforesaid. Though s. 5(1) clanps a ban against purchase
except by those mentioned therein, explanation 1 permts
purchases from GCovernnent, its authorised officers and
agents and such purchases are deened not to be in
contravention of the Act. Notwithstanding the ban against
transport under sub-s. 1, sub-s. 2 permits two categories of
persons to transport the said leaves : (a) a grower is
allowed to nove his | eaves fromone place to another wthin
the wunit where they are grown, and (b) a person who has
purchased the |eaves as aforesaid either for nanufacturing
bidis within the State or for their export outside the State
is allowed to transport under a permt |eaves so purchased
from out of the unit where he has purchased in accordance
with the terms and conditions thereof. The first exception
is mde to enable the grower to sell his leaves to
Governnment and the second is nade to enable the purchaser to
utilise 'the Ileaves for the two purposes for which he has
pur chased t hem

Under the rules an exporter nmeans a person who sells tendu
| eaves to one having business outside the State or who
exports them for the manufacture by himof bidis outside the
State. A manufacturer of bidis includes a per son
manuf acturing them +through mazdoors by advancing to them
these | eaves or tobacco or both. Rules 4 and 6 provide for
registration of growers, nmanufacturers and exporters, and
rule 7 provides for the sale of | eaves purchased under S.
5(1) by CGovernnent, its officers-and agents. under rule 6 a
manuf acturer and an exporter has to maintain accounts of his
stock and submit periodical returns thereof in formH -and
showi ng anongst other things the balance of stock at the
date when the last return was nade the stock added and the
manner of its disposal including the stock consumed, sold or
rendered useless and destroyed. Rule 8 provides for a
certificate of sale to be issued to the purchaser by
Covernment, its authorised officer and agent. Under rule 9
an application for a transport permt is to be made in form
M and, the pernit issued nmust be in form N Form M provides
for giving particulars such as the quantity -of |eaves
purchased, the unit or units where they are putchased, the
pl ace or places where they are stored, the destination to
which they are to be transported and the place or places
where such transported |eaves are to be stored. Simlar
particulars are to be nentioned in the permt as stated in
formN.

These el aborate provisions in conjunction with the
provisions of s. 5 indicate the extrene jealousy of the
draftsman not to | eave

LI3 Sup Cl/69-12

406
any | oopholes in the net-work of control enabling anyone to
possess these |leaves by illegitimte acquisition or ‘their

bei ng snuggl ed out in violation of these provisions fromout
of the units where they are grown or fromthe place where

they are warehoused after their purchase. It is clear from
S 5 (2) (b), therules and the said fornms that the
intention wunderlying themall is to prohibit except under

permt, the nmovement of |eaves fromthe units where they are
purchased to any place outside either for storing them or
for their consunption in the manufacture of bidis or for
exporting themoutside the State. The elaborate treatmnent
and the clarity of the |anguage of these provisions makes
the argument, that they were intended to restrict only the
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noverrent fromthe purchasing unit to the place of storage
-and that the | eaves would be free for subsequent npvenent
i mpossible. The first linmb of M. Sen’ s ar gument
consequently cannot be uphel d.
Such a construction, however, raises the question as to the
constitutional sustainability of s. 5 and rule 9 which are
the provisions seriously challenged before us. An identica
guestion challenging the validity of ss. 3 -and 4 of the
Oissa Kendu Leave (Control and Trade) Act, 28 of 1961, an
Act alnost similar in terms to the one before us, and the
scope of the anended clause 6 of Art. 19 cane up before this
Court in Akadasi Padhan v. State of Orissa(l). Dealing with
cl. 6 of Art. 19 and its inpact on cls. (f) and (g) of Art.
19(1) this Court laid down -at page 707 of the report as
follows :

"In dealing with the question about t he

precise denotation of the clause ’'a | aw
relating to’, it iis necessary to bear in mnd
that this clause occurs in Art. 19(6) which
is, in a sense, an exception to the main

provision of Art. 19(1) (g). Laws protected
by Art. 19(6) are regarded as valid even
t hough they inpinge upon the fundanental right
guar ant eed under Art. 19(1)

That 'is the effect of the schene contained in
Art. 19 (| read with clauses (2) to (6) of
the said Article. That being so it would be
unreasonabl e to place upon the rel evant cl ause

an unduly wi de and liberal construction. "A
law relating to’ -a State nobnopoly cannot, in
the context, ~include all the provi si ons

contained in the said | aw whether they have

direct relation with the —creation of the

nmonopoly or not. In our-opinion, the said

expression should be construed to nmean the | aw

relating to the nonopoly in its absolutely

essential features. If a law is passed

creating a State nonopoly, the Court should

enqui re what are the provisions of the said | aw
(1) [1963] Supp. 2 S.C.R 691

407

whi ch are basically and essentially necessary
for creating the State nonopoly. It is only
those essential and basic provisions which
"are protected by the latter part of  Art.
19(6). If there are other provisions made by
the Act which are subsidiary, incidental or
hel pful to the operation of the nmonopoly, they
do not fall under the said part . and  their
validity nmust be judged under the first part
of Art. 19(6). In other words, the effect of
the anmendment nade in Art. 19 (6) is to
protect the lawrelating to the creation of
nmonopoly and that means that it is only the
provi sions of the |aw which are integrally and
essentially connected with the creation of the
nonopoly that are protected. The rest of the
provi si ons which may be incidental do not fal
under the latter part of Art. 19(6) and would
inevitably have to satisfy the test of the
first part of Art. 19(6)."
In that case ss. 3 and 4 of the Orissa Act were challenged
on the ground that the nmonopolistic rights to purchase kendu
| eaves wunder s. 3 and the right to fix purchase price of
those | eaves conferred by the two sections inpinged upon the
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right of the petitioners there under Art. 19 (1) (f) and
(9) and that the restrictions inposed by them were
unr easonabl e and were not saved either under cl. 5 or cl. 6
of Art. 19. The Court held that whereas the exclusive right
of purchase conferred by s. 3 was an essential part of the
trade nonopoly which could validly be created under the
latter part of cl. 6 and was therefore beyond the challenge
of reasonabl eness of restrictions which it inmposed, the
exclusive right to fix the prices conferred by s. 4 was not,
though it rmay be that such a power was necessary to
effectual ly enforce the trade nonopoly under S. 3.
Therefore, though the latter did not have to pass the test
of reasonabl eness, the forner had to under cl. 5 ’'and the
first part of cl. 6, as it inposed a restriction not only on
the right under cl. (g) but also under cl. (f). However, on
examning the right of the State to fix the prices, the
Court cane to the conclusion that the restriction inposed,
by s. 4 on the growers of Kendu leaves was not only in their
own interest but also reasonable and rejected the challenge
of unconstitutionality of both ss. 3 and 4. As already
stated, the challenge to s 3, which provided the exclusive
right to purchase and transport was confined only to the
exclusive right of the State to purchase kendu | eaves. No
guestion was raised regarding the exclusive right of
transport under s. 3 which prohibited others, save the
State, its authorised officers and agents, fromtransporting
the Ileaves fromone place to another, and therefore, the
Court did not express any opinion as regards that part of s.
3. That question,  therefore, is not concluded by that
decision and is open for determnation

408

The inpugned s. 5 raises inrelationto the problem of
transport two questions : (1) whether the restrictions are
an integral part of the trade nonopoly it seeks to | create,
and therefore, free from any challenge as to their
reasonabl eness under the latter part of Art. 19(6), and (2)
as regards its interpretation and scope. It may be recall ed
that in the Orissa case the Court declined to treat s. 4 of
that Act which conferred the exclusive right to fix the
prices on the State as ail integral and organic part of the
trade nonopoly in Kendu |eaves but treated it only  as
effectively abetting its inplenentation. Can an enbargo on
transport by anyone, save those nentioned in cls. (a), (b)
and (c) of s. 5(1) and the manufacturers of bidis -and
exporters of these | eaves under the permit, be regarded as
an integral and organic part of the trade nmonopoly in them
i.e., a nmonopoly in purchasing and selling themin such area
or areas to which the Act is applied ? It nmay be as stated
inthe State’s counter-affidavit that the trade nmonopoly can
be effectively inplemented only if the novenent of the
| eaves is checked and regul ated by confining the “right of
free novenment to the State and its agents and under ‘pernits
to the manufacturers of bidis and the exporters and that if
free noverment were -allowed there woul d be | oophol es which
would suffer illegitimate acquisitions and sales in |eaves
smuggl ed through the areas where they grow, raising also
difficulties in checking the stocks legitinmately purchased
from Governnent. |If a person were to purchase a quantity of
| eaves and is allowed to nmove it freely fromthe unit where
it is purchased to his warehouse outside that unit and from
there to other points, it mght be easy for such a purchaser

to effect illegitinmate sal es and purchases and yet show at
the sanme tine the correct stock when checked by the
aut horities. It may al so be that without the restrictions

of nmovenent it would becone difficult, if not inpossible, to
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identify the stock of a nanufacturer or an exporter when
checked in his warehouse as the one which he had purchased
from Governnent. All this my be true, but is t he
prohibition or regulation of transport an integral or
essential part of the monopoly wi thout which the nmpnopoly
whi ch the Act seeks to create cannot cone into being ?

The long title of the Act recites that the Act was enacted
for regulating "the trade in tendu | eaves" by creating a
State nonopoly in such trade. Trade in tendu | eaves would
consi st of dealing in those |eaves, i.e., their purchase and
sale. Transport of the | eaves once purchased or sold would
not prima facie be an organic or integral part of dealing in
those |eaves. It is sonething extraneous to dealing in
those | eaves, sonething which takes place after the purchase
or the sale thereof is conpleted and property in them has
passed fromthe dealer to the purchaser and therefore does
not formpart of the trade in that commodity. That being

409

so, the restrictions on their transport contained in s. 5
cannot be held to be the integral part of the trade nonopoly
but as ancillary O incidental thereto, made for its
effective enforcenent. If that be so, it affects the right
of the purchaser under Art. 19 (1) (f ) to hold and to
di spose of the goods he has acquired, a right which is not
co-related, as the /right under cl. (g) is, with the nonopoly

which the section seeks to create. It follows, therefore
that such a provision would have to  pass the test of
reasonabl eness wunder cl. 5 and the first part of cl. 6 of
Art. 19. That would al so be the position in respect of Art.
304(b). But since the requirenment of these provisions is
the sanme the yardstick of reasonabl eness would be comobn to
all these cases. It is well recognised that when an

enactrment is found to infringe any of the fundanental rights
guaranteed under Art. 19(1), it nust be held to be invalid
unl ess those who support it -can bring it under t he
protective provisions of cl. 5 or cl. 6 of that Article. To
do so, the burden is on those who seek that protection and
not on the citizen to show that the restrictive enactnent is
invalid. (cf. Saghir Ahmad v. The State of U.P. (1) and
Khyerbari Tea Co. Ltd. v. The State of Assam (2)

That |eads us to the next question as to the scope of the
enbargo on novenent inmposed by s. 5. If read literally, sub-
s. 1 places -a total ban on any and every person _agai nst
transporting the | eaves, except those only nentioned in cls.
(a), (b) and (c) therein. Sub-s. 2 also, if read literally,
woul d nean that an exception is nade only in the case of (a)
a grower who can nove his | eaves freely but within the wunit
where they have grown, and (b). a purchaser who has
purchased the |eaves for manufacturing bidis wthin the
State or for their export outside the State, but —under a
permt and in accordance with its terns and conditions.
Section 5 read thus, therefore, would nean that except for
these two categories of persons, no one can apply for a
permt to nmove the |eaves fromone place to another as if
the legislature intended that the | eaves nust remain where
they -are when purchased. Does it nmean that a person who
purchases these |eaves for purposes other than nanufacture
of bidis or export cannot nove themeven fromthe unit where
he has purchased to his place of residence or business *?
That would appear to be so because the provisions for a
permt apply only to the manufacturer of bidis and the
exporter and to no other purchaser. That nanifestly could
not have been the intention of the legislature, for, the
| eaves being perishable, they are liable to. get destroyed
if their novenment is totally forbidden. Qite apart from
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this consi derati on, a nmere literaly or nmechani ca
construction would not be appropriate where

(1) [1955] 1 S.C R 707. (2) [1964] 5 S.C. R 975, 1003.
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i mportant questions such as the inmpact of an exercise of -a
| egi sl ative power on constitutional provi si ons and
saf eguards thereunder are concerned. In cases of such a
kind, two rules of construction have to be kept in mnd
(1) that courts generally lean towards the constitutionality
of a legislative neasure inmpugned before them upon the
presunption that a | egislature would not deliberately flout
a constitutional safeguard or right, and (2) that while con-
struing such an enactnent the court nust exam ne the object
and the purpose of the inpugned Act, the mischief it seeks
to prevent and ascertain fromsuch factors its true scope
and neani ng. The object of the Act clearly was to regulate
trade in tendu |eaves in the public interest and for that
end to <create a State nonopoly so that the purchasers of
these | eaves may not exploit the need -and the poverty of
small  growers and pay the |east possible price. The
| egi sl ature thought that it was in the public interest to
entrust the entire trade to the State who would fix
reasonabl e prices in consultation with an advisory committee
and make at the same time conpulsory for the State to
purchase the entire stock which the growers would offer for
sale at those prices. Considering the ,object of the Act,
it cannot be conceived that upon the assunption that such a
nmonopoly was in the public interest the exclusive right of
the State to purchase and sell these | eaves is unreasonable.
But the question as regards their transport is far from easy
of solution. It may be that free novenent of leaves even
after they are sold to nmerchants woul d create difficulties
in effectively inplementing the intended nonopoly in their
trade or that such free nmovement woul d- make checking of
illegitimate transactions in theleaves difficult. But then
it is difficult to conceive of a nonopoly in this particular
commodity, as in others, wthout any Ilikely | oopholes
what soever. Can the State, therefore, to plug “all/ such
| oophol es pass a measure which, according to the appellants,
i mposes unreasonable restrictions and which results in
stultifying their business ? There is a strong -school of
t hought which believes that nonastic tendencies in econonics
spel |l stagnation and that pluralismis as much desirable in
economcs as in politics and other fields of life. ~That may
or may not be correct, but take the present case as an
illustration. According to the appellants, they nanufacture

as many as 1-1/2 crores of bidis a day. They have
established a net-work of branches in several ‘areas of  the
State.- \Werever they purchase the | eaves they have to be

noved to their warehouses outside and fromthere to /their
branches and then to the sattedars who undertake - to have
bi di s rolled through mazdoors to whom they in turn
di stribute tobacco, and these | eaves supplied to themby the
appel l ants. Even according to the Divisional Forest Oificer
there were as many as 6 or 7 thousand sattedars in Saugor
district alone with whom manufacturers of bidis had
contracts as nentioned -above. The nunber of nazdoors whom
these sattedars enploy for rolling bidis would certainly
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be consi derabl e. W were told that practically every
household in villages scattered fromone another engages
itself in bidi-rolling |abour. It is also conceivable

that in sonme of the households not only the adults but the
m nors also would be engaged in this work. If the novenent
of leaves fromstage to stage were to be so regulated as to
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require permts at each stage- it is, not difficult to
i magi ne that considerabl e i nconvenience to all engaged in
t he busi ness of manufacturing bidis would inevitably ensue.

The correspondence on record shows that at one tinme even the
Di vi sional Forest Oficer was of the viewthat it would be
i npossible for the staff under himto cope with the work of
issuing permts at each stage of the novenent of the |eaves
and therefore permtted the branch nmanagers of t he
appellants to issue pernmts when | eaves were noved from
their branches to the sattedars. That relaxation was,

however, cancelled as in his viewthe branch managers began
to move the leaves in bulk contrary to his intention in
granting that rel axation.

In spite, however, of the inconveni ence which such a system
mght result in, there can, at the sane tine be little
doubt, and even M. Sen agreed, that sone kind of check on
noverment is necessary, for, without it the nonopoly created
by the Act would not effectively function. 1In our view a
permt system which regulates the novenment of | eaves
purchased by a manufacturer of bidis fromthe wunit where
they are purchased to his warehouse, then to the branches
and to the sattedars cannot upto that stage be regarded as
unreasonable in thelight of the object of the Act, the
econom ¢ conditions prevailing in the State and the m schi ef
which it seeks to cure. At the sanme tinme to expect the
manufacturer to get permits issued to his sattedars for
di stribution by them to the innunerable mazdoors of
conparatively small quantities of these | eaves would be not
only unreasonable ‘but frustrating. The various checks
i nposed under the rules on the manufacturer by way of his
having to maintain stock registers, submt peri odi ca

returns, the right of inspection of theauthorities etc. are
sufficient to reasonably check transactions contrary to the
Act. But, considering the extraordi nary i nconveni ence which
woul d be caused to the manufacturer and bal ancing that @ with
the mschief feared by the State, we think that when s. 5
was enacted the | egislature could not have intended that the
manuf acturer should also obtain permts in respect of the
| eaves distributed to the vast nunmber of nazdoors for
rolling the bidis by the sattedars who are thenselves
consi derabl e in nunmber. Though, therefore, s. 5 is couched
in apparently w de | anguage, the very object of the Act, as
disclosed inits long title, contains inherent |[|imtations
against an absolute or as strictly regulated a ban as it
woul d at first reading of the section appear

412

In our view, reading s. 5 (2) along with rule 9 of the said
rules, what they are intended to require is that a
manuf acturer nust have a permt to nove the | eaves purchased
by himfromthe unit or units where he has purchased themto
his warehouse outside and fromthere to his branches -and
al so when he transports themto his sattedars. But, no such
permt was intended to be necessary when the |eaves are
distributed for the manufacture of bidis by these sattedars
to the mazdoors whom he enploys. A construction so Ilimted
in its sweep is comendable as it is consistent with the
object of the Act and is also in harmony with cls. 5 and 6
of Art. 19(1) and cl. (b) of Art. 304. Regarding the ban
agai nst nmovenent of old | eaves contained in the order dated
June 4, 1965, there can be no difficulty as it is conceded
that old leaves in the context nean those which were in
stock when these rules cane into force and not the bal ance
of leaves left unconsuned fromyear to year. So construed,

the restrictions against free transport cannot be held to be
unreasonabl e and the validity of s. 5 and rule 9 as also the
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order of June 4, 1965, except to the extent of its requiring
a permt for distribution to the mmzdoors, cannot be
successfully challenged. So far as the order dated OCctober
12, 1965 is concerned, it was a nere cancellation of a
concession and such cancell ati on cannot be challenged as a
restriction, nmuch | ess as an unreasonable restriction

In the result, subject to the observati ons herei nabove nade,

the appeal is disnmssed, but in the circunstances of the
case we nmake Po order as to costs.
Y. P. Appeal dism ssed
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