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The Order of the Court was delivered

El even accused persons were tried by the Additional Sessions Judge,

Fari dabad for the offence punishabl e under section 148, 302/325 324, 323
and 412 read with section 149. The Sessions Judge convicted seven out of

el even for the offence punishabl e under section 302 read with section 149
and al so for the various other offences for which they were charged. These
seven appellants filed appeal before the H gh Court and the Division Bench
of the Punjab & Haryana Hi gh Court acquitted two of them As regards the
five other accused, the Hi gh Court confirmed the conviction and sentence

i nposed on them Crimnal Appeal No. 744/2003 is the appeal preferred by
one of the convicted persons, nanely Chander Pal- @Raj Pal. Crimnal Appea
No. 745/2003 is filed by the Rakesh, Shiv Kumar alias Shi bbu and Anang Pal
Sunder, who was al so convicted along with these appellants, has not filed
any appeal challenging his conviction and sentence.

The incident took place on 11.7.1996 at about 4.00 a.m at place called

Bal | abhgarh in Haryana State. PW4 Mann Singh and PW6 Surinder Singh were
mlking their cows in their cattle shed. According'to the prosecution about
10 to 12 persons including these appellants came to that place and attacked
PW4 Mann Singh and PW6 Surinder Singh with lathi and ballam At this time
Megh Shyam came to the place and on seeing himall the accused surrounded
hi mand attacked himw th Ballam Pharsa and Lathi. Accused Surinder was
armed with a country nmade Pistol and he shot Megh Shyam and caused i njury
on his head. Al the appellants left the place with their weapons of

of fence. PW4 and PW6 and one G ani Singh also sustained injury. PW4 and
PW6 and Megh Shyam were taken to B. K. Hospital and as the condition of
Mann Si ngh was serious, he was referred to Safdarjung Hospital, Delhi. On a
tel ephonic information being received by ASI Ram Avtar, he went to the
hospital and recorded the statenent of Mann Singh. Pursuant to that, crine
was regi stered agai nst accused persons. PW16 conducted the investigation
and questioned the witnesses and finally filed the‘charge-sheet inplicating
all the eleven accused. W heard Shri P.S. Mshra, the |earned senior
counsel for the appellant Chandra Pal @Raj Pal and M. A T.M.

Rangar amanuj am the | earned senior counsel for appellants Rakesh and Os.
and al so counsel for the State. The counsel for the appellant contended
that the evidence adduced by the prosecution would only show that the

obj ect of the unlawful assenbly was not to cause the death of Megh Shyam
and reliance was placed on the testinmony of PW. 4 and 6. CQur attention was
drawn to the injuries sustained by Megh Shyam PW and PW and al so G an

Si ngh, who was not examined in this case. It was pointed out that the
notive for conmitting this crinme was that the daughter of Beera el oped with
sonme person and Beera Singh had filed a conplaint agai nst PW Mann- Si ngh
and his brother Surinder and on account of this there was enenmty between
Beera Singh and his sons on the one hand and Mann Singh and his brother on
the other. W have carefully considered the evidence adduced and it would
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show that the appellants cane to the place of incidence to teach a | esson
to PW4 and PW6. These two witnesses had not suffered very serious
injuries. O course, one of the injuries sustained by P4 is grievous in
nature. Wen these w tnesses were being attacked Megh Shyam cane there and
the accused persons turned against him There is no evidence to show that
the unl awful assenbly had any conmon object to do away with the Megh Shyam
Prosecution has not even alleged any notive or any enemty on the part of
the accused persons agai nst Megh Shyam It is also inportant to note that

i nci dent happened at 5.00 a.m and all the appellants allegedly canme with
various types of weapons. There is no evidence to indicate that these
appel l ants were aware that Surinder was armed with a country made gun. It
is quite possible in that frenzy, Surinder nust have taken weapon and
caused injury to Mann Singh and that resulted in his death. Under these
circunstances, it is difficult to assune that the unlawful assenbly was to
cause death of Mann Singh and in our opinion the sessions Judge as well as
the Hi gh Court erred-in convicting these appellants for the offence under
section 302 read with section 149.

The next question that would arise for consideration is what would be the
conmon obj ect of the unlawful assenbly. W have gone through the nedica
certificate of the PW4 and PW6 and deceased Megh Shyam It is clear that
these appell ants had caused grievous injuries to these Megh Shyam and PW4.
These appel | ants were carrying weapons |ike Phrasa, Ballam and Lathi. They
are admttedly weapons of offence. It is clear that the object of the

unl awf ul assenbly nust ‘have been to cause grievous injuries either to PW4
of PW6 or Megh Shyam That being so, the offence committed by these
appel l ants woul d corme under section 326, IPCread with section 149.

In the result, we acquit the appellants for the offence punishabl e under
Section 302 read with section 149 and instead convict the appellants for
the of fence puni shabl e under section 326 read with section 149. These
appel | ants have al so been convicted for various other mnor offences, and
we are not interfering with the conviction and sentence on these counts.

For the offence punishabl e under section 326 read with section 149 they are
sentenced to undergo inprisonnent for a period of 5 years and a fine of Rs.
20,000 each, in default they have to suffer sentence of one year

The appeal s are disposed of to the above extent.




