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This petition under section 11(5) of the Arbitration and Conciliation
Act, 1996 (' Act’ for short) is filed for appointing a sole arbitrator to
adj udi cate upon the di sputes between the petitioner and respondent.

2. The petitioner alleges that the respondent entered into an agreenent
dated 28.2.2005, agreeing to purchase fromthe petitioner 40,000 Ml (plus

or mnus 10% of iron-ore fines at FOB price of US$ 50 per dry MI, subject
to the terms and conditions of the said agreenent. C ause 17 of the said
agreenment providing for settlenent of disputes by arbitration is extracted
bel ow :

"17. Arbitration: Any dispute arising out of or in this connection
with this contract or the executionthereof shall, to the extent
possi bl e, be settled am cably by negotiation and nutual agreenent
between the Seller and the Buyer. |f no settlenent can be reached in
this way, the matter in dispute shall then be referred to and finally
resol ved by arbitration in Hong Kong in accordance with the
provisions of the Arbitration and Conciliation Act, 1996 or any ot her
statutory nodification, enactrment or anmendment thereof for the time
being in force."

3. The petitioner alleges that respondent failed to noninate the vessel in
terms of the contract in spite of several reminders and ultimately refused to
take delivery of the cargo; that in view of breach by the respondent, the
petitioner had to sell the cargo at Rs.1010/- per. MI (as agai nst the contract
price of Rs.2190/-) incurring a | oss of Rs.1180/- per MI;, that it had to incur
storage charges for storing the cargo for nore than five nonths; that it had to
i ncur freight charges for noving a part of the cargo from Karwar Port to

Mangal ore Port; that the anmount invested in the cargo was | ocked up for

consi derabl e period involving | oss of interest on the value; and that as a
consequence, respondent is liable to pay a sumof Rs.11,50,57, 488/ -

(= US $26, 27,568). The all eged refusal/repudi ation by the respondent gave

rise to a dispute and the petitioner by a notice dated 21.9.2005 through
counsel , invoked the arbitrati on agreenent and furni shed a panel of three

nanes to enabl e the respondent to give concurrence for appoi ntnent of any

one of themas the sole arbitrator. The respondent sent a reply refusing to
conply. This led to the filing of the present application under section 11(5)
of the Act, seeking appointnent of the sole arbitrator.

4. The respondent has resisted the petition. The contentions of
respondent in brief are
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(a) It had complied with its contractual obligation by noninating a vesse
to collect the cargo, but the petitioner failed to accept in tine; that the
port was subsequently closed due to nonsoon and therefore it was no

| onger feasible to continue the contract on FOB terns; and that at a
nmeeting held at Shanghai on 25.4.2005, the representatives of parties

had agreed to cancel the contract dated 28.2.2005 which was on FOB

terns and decided to enter into new negotiations for a fresh contract

on CFR terms. As a result, the agreement dated 28.2.2005 including

the arbitrati on agreenent which is apart of it, is no longer in force and
therefore, the petition for appointment of an Arbitrator in terns of the

cl ause 17 of the agreenent was not maintai nable.

(b) Part | of the Act applies only where the place of arbitration is in India.
As place of arbitrationis Hong Kong, outside India, the provisions in
Part | including section 11 of the Act are inapplicable and this Court

has no jurisdiction to appoint an arbitration. The arbitrati on agreenent
requires that the disputes to be referred and resol ved at Hong Kong.
Therefore, the |l aw of arbitration, as in force in Hong Kong, will

govern the arbitration. Consequently, the reference to "Arbitration and
Conci l i ation Act, 1996" in-clause 17, is neaningless and redundant.

As per the Hong Kong | aw, the Arbitrator can be appointed only by

the Hong Kong International Arbitration Centre.

5. On the aforesaid contentions, the follow ng questions arise for
consi derati on:

(i) Whet her an arbitration clause cones to an end, if the contract
cont ai ni ng such arbitration agreenent, was abrogated?

(ii) Whet her section 11 of the Act is inapplicable in regard to the
arbitrations which are to take place outside India?

(iii) Whet her the appointnment of the Arbitrator, and the reference
arbitration are governed by the laws in force in Hong Kong and not by
the Arbitration and Conciliation Act, 19967

Re : Point (i)

6. Respondent contends that the contract was abrogated by mutua
agreement; and when the contract cane to an end, the arbitration agreenent
which forns part of the contract, also came to an end. Such a contention has
never been accepted in law. An arbitration clause is a collateral termin the
contract, which relates to resolution disputes, and not performance. Even if
the performance of the contract comes to an end on account of repudiation
frustration or breach of contract, the arbitration agreenent would survive for
the purpose of resolution of disputes arising under or in connection with 'the
contract. [Vide : Heynen vs. Darwins Ltd - 1942 (1) Al ER 337, Union of
India vs. Kishori Lal Gupta & Bros. - AIR 1959 SC 1362 and The Nai hati

Jute MIls Ltd. vs. Khyaliram Jagannath - AIR 1968 SC 522]. This position

is now statutorily recogni zed. Sub-section (1) of section 16 of the Act makes
it clear that while considering any objection with respect to the existence or
validity of the arbitration agreenent, an arbitration clause which fornms part
of the contract, has to be treated as an agreenent independent of the other
terns of the contract; and a decision that the contract is null and void shal
not entail ipso jure the invalidity of the arbitration clause. The first
contention is, therefore, liable to be rejected.

Re : Points (ii) and (iii)

7. Part | of the Act deals with Arbitration. Part-11 deals with
enforcenent of certain foreign awards. Sub-section (2) of section 2 provides
that Part | of the Act dealing with Arbitration shall apply where the place of
arbitration is in India. Section 11 dealing with appointnent of arbitrators is
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contained in Part |I. As the venue of arbitration is outside India, it is
contended by respondent that entire Part | including section 11 will not
apply and therefore neither the Chief Justice of India nor his designate wll
have the jurisdiction to appoint the arbitrator.

Such a contention is already considered and negatived by this Court in
Bhatia International v. Bulk Trading S.A [2002 (4) SCC 105]. This Court
has hel d:

"Sub-section (2) of section 2 provides that Part | would apply where
the place of arbitration is in India. To be inmediately noted, that it is
not providing that Part | shall not apply where the place of

arbitration is not inIndia. It is also not providing that Part | wll
"only" apply where the place of arbitration is in India (enphasis
supplied). Thus the | egislature has not provided that Part | is not to
apply to arbitrations which take place outside India. The use of the

| anguage is significant and inportant. The |legislature is enphasizing
that the provisions of Part | would apply to arbitrations which take
place in I'ndia, but not providing that the provisions of Part |I will not
apply to ‘arbitrations which take place out of India. The wordi ng of
sub-section (2) of Section 2 suggests that the intention of the

| egi sl ature was to make provisions of Part | conpul sorily applicable

to an arbitration, including an international conmercial arbitration,

whi ch takes place in India. Parties cannot, by agreenment, override or
excl ude the non-derogabl e provisions of Part | in such arbitrations.

By omitting to provide that Part | will not apply to internationa
conmercial arbitrations which take place outside India the effect

woul d be that Part | ‘'would al so apply to international comercia
arbitrations held out of India. But by not specifically providing that
the provisions of Part | apply to international conmercia

arbitrations held out of India, the intention of the |egislature appears
to be to allow parties to provide by agreenent that Part | or any
provision therein will not apply\005\005.. Were such arbitration is held
in India the provisions of Part | would conpul sorily apply and

parties are free to deviate only to the extent permtted by the
derogabl e provisions of Part |. In cases of international commercia
arbitrations held out of India provisions of Part | would apply unless
the parties by agreenent, express or inplied, exclude all or-any of its
provisions. In that case the I aws or rules chosen by the parties would

prevail. Any provision, in Part I, which is contrary to or excluded by
that law or rules will not apply."
8. Let me now exami ne whether the arbitration procedure and

appoi ntnent of arbitrator is governed by the Act, or by the I awsin Hong
Kong. This depends on the interpretation of the arbitration clause in

particular the following words : "the matter in dispute shall then be referred
to and finally resolved by arbitration in Hong Kong in accordance with the
provisions of the Arbitration and Conciliation Act, 1996." The respondent

wants to read this provision thus :

(i) the matter in dispute shall be referred to arbitrati on at Hong Kong;
(ii) the matter in dispute shall be finally resolved by arbitration at Hong
Kong; and

0

The respondent wants to ignore the words "in accordance with the

provisions of Arbitration and Conciliation Act, 1976 or any other statutory
nodi fication, enactment or anendment thereof for the time being in force"

in clause 17 as a neaningless addition. The use of the words '"referred to and
finally resolved by arbitration in Hong Kong’, according to respondent,

shows an intention that the arbitration has to take place in Hong Kong in
accordance with Hong Kong Laws.

9. The rules of interpretation require the clause to be read in the ordinary
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and natural sense, except where that would |ead to an absurdity. No part of a
termor clause should be considered as a neani ngl ess surplusage, when it is

in consonance with the other parts of the clause and expresses the specific
intention of parties. Wen read normally, the arbitration clause makes it
clear that the matter in dispute shall be referred to and finally resol ved by
arbitration in accordance with the provisions of the Arbitration and
Conciliation Act, 1996 (or any statutory nodification, enactnment or

amendnment thereof) and the venue of arbitration shall be Hong Kong. This

i nterpretati on does not render any part of the arbitration clause, neaningless
or redundant. Merely because the parties have agreed that the venue of
arbitration shall be Hong Kong, it does not follow that Laws in force in

Hong Kong will apply. The arbitration clause states that the Arbitrati on and
Conciliation Act, 1996 (an Indian Statute) will apply. Therefore, the said Act
will govern the appointrment of arbitrator, the reference of disputes and the
entire process and procedure of arbitration fromthe stage of appoi ntnent of
arbitrator till the award i's made and executed/given effect to.

Concl usi on

10. As none of the objections of the respondent has any nerit, this
petition deserves to be allowed.

11. The petitioner has suggested three names in its letter dated
21.12.2005. Learned counsel for the respondent submitted that in view of the
bona fide objections raised by the respondent, it had not suggested any one
for being appointed as Arbitrator. He al'so subnmitted that the respondent was
not willing for any of the persons suggested by the petitioner being

appoi nted as Arbitrator. He stated that an independent arbitrator may be
appoi nted as the sole Arbitrator, keeping in view sub-section (9) of section
11 which provides that in the case of appointment of a sole arbitrator in an
international conmercial arbitration, the Chief Justice of India or his

desi gnate may appoint an arbitrator of a nationality other than the nationality
of the parties if the parties belong to different nationalities.

12. For the reasons stated above, this petition is allowed. Let this nmatter
be listed on 24.5.2007 for appointnment of the Arbitrator. The parties nmay

al so, if possible, suggest the nanme of a person finding nutual acceptance, by
that date for appointnent as arbitrator.




