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HEADNOTE

The petitioner was detained under Section 3(1)  of the
Conservation of Foreign Exchange and Prevention of Snuggling
Activities Act by an order dated 13.7.1989. The facts /| ead-
ing to his arrest and detention are:

On 7.7.1989 officers of Directorate of Revenue Intelli-
gence New Del hi intercepted a Maruti Car in which-one Mihesh
Kumar Chauhan and three others were present. On search of
the car no recovery was nade on the spot, but later on when
the car was thoroughly runmmaged i n presence of two i ndepend-
ent wtnesses and the occupants of the car, 206 foreign
marked gold biscuits of ten tolas each were recovered from
the cavities of the car nmeant for fitting speakers in the
rear portion of the car. The occupants did not give any
expl anation for the possession of the. said gold biscuits.
However on personal search of Mahesh, a slip was recovered
whi ch contai ned a tel ephone nunmber and Mahesh Kumar in his
statement admitted that he was to hand over the snuggled
goods to one Vijay Kumar. Mahesh Kumar adnitted that he was
visiting Dubai frequently to bring consuner goods and orna-
nments for being sold in the |ocal market. According to him
one Avtar Singh who was engaged in smuggling of foreign gold
bi scuits, agreed to sell the gold biscuits to Mahesh Kunar
on conmi ssion. He al so gave sone details about Avtar Singh
Simlarly Vijay Kunmar also made a statement. From these
statenents it is also revealed that petitioner Sanjeev Kumar
Aggarwal had made arrangenents for selling the gold bis-
cuits. the residential premses of the petitioner was
searched and he was taken into custody. The petitioner nade
a statenent before the officers of the Directorate or Reve-
nue Intelligence. On the basis of the material the detaining
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authority passed an order of detention on 13.7.1989 which
was served on the petitioner on 24.7.1989. The grounds of
detention were also served on the petitioner in tine.

318

The petitioner challenged his detention by means of a
wit petition before the Delhi Hi gh Court, and having re-
mai ned unsuccessful, he filed this petition for Specia
Leave to Appeal against the order of the Delhi H gh Court
dism ssing his wit petition

Before this Court two nmain points have been urged viz.,
(i) that there is a total non-application of mnd by the
detaining authority inasnmuch as he has failed to note that
the petitioner was in jail, and that there was no possibili -
ty of his being released, and the failure to consider this
aspect on the part of the detaining authority renders his
detention invalid;, and (ii) that the detaining authority has
not applied his mnd properly in .rejecting his representa-
tion and that there was delay in serving the detention order
on him
Di sm ssing the petition, this Court,

HELD: - Whether an order of detention can be passed
agai nst a person who is in detention or in jail, will always
have to be determ nedin the circunstances of each case.

No decision of this Court has gone to the extent of
holding that no order of detention can validly be passed
agai nst a person in custody under any circunstances. [326B]

Section 3(3) of the Act |ays down that for the purpose
of Article 22(5) of the Constitution the order should be
served as soon as possible but ordinarily not “later than
five days and in exceptional circunstances and for reasons
to be recorded in witing, not later than fifteen days from
the date of detention. [320B]

In the instant case fromthe record it was subnitted
that it took quite sonetine for translating the docunments to
H ndi and Gurrnukhi, and the Court is satisfied that there
are valid and sufficient reasons for delay in serving the
detention order. [327C D

Abdul Razak Abdul Wahab Shei kh v.S.N. Sinha, Conmi sioner
of Police, Ahnedabad & Anr., [1989] 2 S.C. C. 222; Binod
Singh v. District Magistrate, Dhanbad, [1986] 4 S.C.C. 416;
Vijay Kumar v. State of Jammu & Kashmr, [1982] 2 S.C C. 43;
Ramakri shna Rawat v. District Magistrate, Jabalpur, [1975] 4
S.C.C. 164; Sm. Shashi Aggarwal v. State of UP. & Os.,
[1988] 1 S.C. C. 436; Ranmesh Yadav v. District Magistrate,
Etah & Ors., [1985] 4 S.C C. 232; Raneshwar-Shawv. District
Magi strate Burdwan, A l.R 1964, S.C. 334; Aijan
319
Man v. District Mgistrate, Dhanbad, [1983] 4 S.C.C. _ 301;
N. Meera Rani v. Government of Tami| Nadu & Anr., [1989] 4
S.C.C. 418: Shri Dharnmendra Suganchand Chelawat etc. v.
Union of India & Os., J.T. 1990 1 S.C. 184: Sat “Pal Man-
chanda v.ML. Wadhawan & O's., Crl. Wit No. 333 of | 1986,
deci ded by Del hi H gh Court on 30.10.1986.

JUDGVENT:

CRIM NAL  APPELLATE JURISDICTION. S.L.P. (Crimnal)
No. 2485 of 1989.

From the Judgnent and Order dated 12.12.1989 of the
Del hi High Court in C.WP. 589 of 1989.
Harjinder Singh and R N. Joshi for the Petitioner

Soli J. Sorabjee, P.K Goswany, Udai Lalit, C. V.S Rao,
P. Parmeshwaran and Sushma Suri for the Respondents.
The Judgrment of the Court was delivered by
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REDDY, J. This is a petition under Article 136 of the
Constitution of India against the judgnent and order of the
Hi gh Court of Delhi dismssing the wit petition filed on
behal f of the detenu challenging the detention. Notice was
given and after hearing counsel for both the parties at
length the matter is being disposed of at the adm ssion
st age.

The detenu was detai ned under Section 3(1) of the Con-
servation of Foreign Exchange and Prevention of Smuggling
Activities Act (hereinafter referred to as "the Act’) by an
order dated 13.7.89. On 7.6.89 Oficers of Directorate of
Revenue Intelligence, New Del hi intercepted a Maruti Car in
whi ch one Mahesh Kumar Chauhan and three others were present
but no recovery was effected on the spot. But later on the
Car was thoroughly rummaged in presence of two independent
wi tnesses and the ~occupants of the car and 206 foreign
marked gold biscuits of 'ten tolas each were recovered from
the cavities of the car neant for fitting speakers in the
rear portion of the car. The occupants did not give any
expl anati'on for the possession of gold biscuits. On persona
search of  Mahesh, a slip was recovered which contained a
t el ephone nunber and Mahesh Kumar in his statement adnitted
that he was to hand over the snuggled goods to one Vijay
Kumar. The prem ses of these two peopl es were searched and a
recei pt of token tax in respect of the car was recovered.
Mahesh Kumar admitted that he was visiting Dubai frequently
to bring con-
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sumer goods and gold ornaments for being sold in the |oca
market. One Avtar Singh who was engaged in smuggling of
foreign gold biscuits, agreed to sell the gold biscuits to
Mahesh Kumar on conmission. He al so gave sone nore details
about Avtar Singh. Similarly Vijay Kumar also nade a ' state-
ment. Fromthese statenments it is also revealed that ' peti-
tioner herein Sanjeev Kumar Aggarwal had nmade arrangenents
for selling the gold biscuits. The residential prem ses of
the petitioner was searched and he was taken into /custody.
The officers of the Directorate of Revenue Intelligence
guestioned the petitioner and he gave a statenent. On the
basis of this nmaterial the detaining authority passed an
order of detention on 13.7.89 and the sane was -served on
24.7.89. The grounds were also served in time:

The |earned counsel submitted that there is a tota
non- application of mnd by the detaining authority inasmuch
as he was failed to note that the detenu was in jail and
that there is no possibility of his being released and the
failure on the part of the detaining authority to consider
the sanme renders the detention invalid. It is true that the
petitioner was in judicial custody in connectionwith crim-
nal proceedings. An application was filed in the court of
A CMM Delhi for extending the remand and the remand was
granted upto 6.7.89. However, two detenus who figured as
co-accused in that crimnal proceedings were also in the
judicial custody and on their behalf an application for bail
was filed. As nentioned in the grounds of detention the
detaining authority has noted these circunstances. In para-
graph No. 16 it is nmentioned that:

"l amaware that all of you are under judicial custody and
possibility of your release on bail in near future cannot be
rul ed out. Also nothing prevents Mahesh Kumar Chauhan, Vijay
Kumar Dharne and you from noving bail application and get-
ting release on bail."

Then in paragraph No. 24 it is mentioned thus:

"From the foregoing facts and circunmstances and statenents
recorded in this connection as disclosed herein above, it is
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evident that you have engaged yourself in abetting the
smuggl i ng of goods unl ess prevented you will continue to do
so in simlar manner or otherwise in future when rel eased on
bail."

The further subm ssion of the | earned counsel is that the
petitioner

321

alongwith two others were in judicial custody and they were
further remanded upto 20.7.1989 and no bail application was
filed or pending as on the date of passing orders of deten-
tion. Therefore it nmust necessarily be inferred that there
is no awareness on the detaining authority of this aspect.
Reliance is placed on sone of the decisions of Suprene Court
of India in this context.

I n Abdul Razak Abdul” Wahab Shei kh v.S.N. Sinha, Comm s-
sioner of Police, Ahmadabad and Anr., [1989] 2 SCC 222 it is
held that there must be awareness in the mnd of the detain-
ing authority that the detenu is in custody at the time of
service of order of detention and that cogent and relevant
material ‘and fresh facts have been di scl osed necessitating
maki ng of -an order of detention. In the course of the judg-
ment it is noted that the detaining authority also was not
aware that application for bail filed on behalf of the
detenu was rejected by the designated court and therefore,
there was no application of mnd.

In Binod Singh v.”  District Magistrate, Dhanbad, [1986] 4
SCC 4 16 it is laid down "If a man is in custody and there
is no immnent possibility of his being rel eased, the power

of preventive detention should not be exercised. In the
instant case when the actual order of detention was served
upon the detenu, the detenu was in jail. There is no indica-

tion that this factor or the question that the said detenu
m ght be released or that there was such a possibility of
his release, was taken into consideration by the detaining
authority properly and seriously before the service of the
order."

In Vijay Kumar v. State of Jammu and Kashmr, [1982] 2
SCC 43 the detention order was quashed because it did not
give the slightest indication that the detaining authority
was aware that the detenu was already in jail. But ~in the
case before wus the detaining authority has noted in the
grounds that the petitioner alongwith other two coaccused
have been remanded to judicial custody and the bail applica-
tion was filed on behalf of the other two detenues and there
is every likelihood of the petitioner also beingreleased on
bail and as such the possibility cannot be ruled out. The
other nmaterial relied upon by the detaining authority in
apprehending that the detenus are likely to be released on
bail is that their remand to the judicial custody was /upto
20.7.89 and that the other two co-accused have also /filed
bai|l applications and they were pending and that this mate-
rial is sufficient to indicate that petitioner also nmay file
bail application and is likely to be rel eased on bail
322

We have carefully exam ned the material relied upon by
the detaining authority in this regard and we are of the
opinion that it cannot be said that there was no awareness
in the mind of the detaining authority about the detenu
being in custody and that if he is released on bail he is
likely to indulge in the prejudicial activities. At this
juncture we may al so notice anot her decision of the Suprene
Court. I n Ramakrishna Rawat v. District Magistrate, Jabal-
pur, [1975] 4 SCC 164, the detention order was upheld since
the custody was obviously of a short duration and on the
basis of the antecedent activities of the detenu in the
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proxi mate past, the detaining authority could reasonably
reach its subjective satisfaction in respect of the detenu
that he was in custody.

The | earned counsel, however, submitted that in case the
bail application is filed, the sane can be opposed or even
if enlarged the sane can be questioned in a higher court and
that a nere bald statement that the person would repeat his
crimnal activities after release would not be enough. In
Snt. Shashi Aggarwal v. State of U.P. and Ors., [1988] 1 SCC
436 it is observed:

"The possibility of the court granting bail my not be
sufficient. Nor a bald statement that the person would
repeat his crimnal activities would be enough. There nust
al so be credible information or cogent reasons apparent on
the record that the detenu, if enlarged on bail, would act
prejudicially to the interest of public order."

This is a case of ‘detention on the ground of I|ikelihood of
di sruption of _public order by the detenu. The detention
order 'shows that the order had been nade only on the sole
ground that the detenu was trying to conme out on bail

Learned counsel also relied upon the decision in Ranesh
Yadav v. District Magistrate, Etah & Ors., [1985] 4 SCC 232
wherein it is observed:

"Merely on the ground that an accused in detention as an

under trial prisoner was likely to get bail, an order of
detention under the National Security Act should not ordi-
narily be passed. If the apprehension of - the detaining

authority was true, the bail application had to be opposed
and in case bail was granted, challenge against that order
in the higher forumhad to be raised."

323
But as already held in the instant case the ~detaining au-
thority was not only aware that the detenu was in jail but

also noted the circunstances on the basi's of which ' he was
satisfied that the detenu was likely to come out on bail and
continue to engage hinmself in the snuggling of goods. There-
fore the detention was not ordered on the nmere ground that
he is likely to be released on bail but on the ground that
the detaining authority was satisfied that the -detenu was
likely to indulge in the same activities if  released on
bail. At this stage it is useful to refer to another inpor-
tant decision rendered by the Constitution Bench in Ranesh-
war Shaw v. District Magistrate, Burdwan, AIR 1964 SC 334,
wherein the detention order was served while the detenu was
in custody. The detenu was in jail by virtue off a remand
order. The Constitution Bench considered the effect of the
detenU s subsisting ' detention and it was indicated that
the detenu’ s subsisting detention

did not by itself invalidate the detention order but  facts
and circunstances justifying the order of preventive deten-
tion notw thstanding his custody were necessary to- sustain
such an order. It is observed in the said case that:

"Whet her the detention of the said person would be necessary
after he is released fromjail, and if the authority is bona
fide satisfied that such detention is necessary, he can nake
a valid order of detention a few days before the person is
likely to be released. The antecedent history and the past
conduct on which the order of detention would be based
would, in such a case, be proximate in point of tine and
woul d have a rational connection with the conclusion drawn
by the authority that the detention of the person atter his
rel ease is necessary .... "

It was further observed that:

"Therefore. we are satisfied that the question as to whether
an order of detention can be passed agai nst a person who is
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in detention or mjail, will always have to be deternmined in
the circunstances of each case."
The principles laid down by the Constitution Bench are
followed in a nunber of subsequent deci sions.

In Alijan Man v. District Magistrate, Dhanbad, [1983] 4
SCC 301 the detention order was upheld even though the
detenu was in jail custody on the date of passing of the
detention order because the
324
detention order showed that the detaining authority was
alive to the fact yet it was satisfied that if the detenu
was enlarged on bail, which was quite likely, he could
create problens of public order

In N Meera Rani v. Government of Tanmi| Nadu & Anr., [
1989] 4 SCC 4 18 all these earlier cases have been referred
to extensively and the conclusions are deduced as foll ows:
"Subsi sting custody of the detenu by itself does not invali-
date an order of his preventive detention and the decision
nust depend on the facts of the particular case, preventive
det ention being necessary to prevent the detenu from acting
in any manner prejudicial to the security of the State or to
the nmaintenance of the public order etc. ordinarily it is
not needed when the detenuis already in custody; the de-
taining authority must show its awareness to the fact of
subsisting custody of the detenu and take that factor into
account while making the order; but, even so, if the detain-
ing authority is reasonably satisfiedon cogent materia
that there is likelihood of his release and in view of his
ant ecedent activities which are proximate in pint of time he
must be detained in order to prevent himfromindulging in
such prejudicial activities, the detention order can be
validly nade even in anticipation to operate on his rel ease.
This appears to us, to be the correct | egal position."
In one of the latest judgnents of this Court in Shri ' Dhar-
mendra Suganchand Chel awat etc. v. Union of India and Os..
JT 1990 1 SC 184, once again all ~the authoritative pro-
nouncenents including that of the Constitution Bench in
Rameshwar Shaw s case are referred to and the Bench / which
consi sted of three Judges observed thus:
"The decisions referred to above led to the conclusion that
an order for detention can be validly passed -against a
person in custody and for that purpose it is necessary -that
the grounds of detention nust show that (i) the detaining
authority was aware of the fact that the detenu is already
in detention; and (ii) there were conpelling reasons justi-
fying such detention despite the fact that the detenu is
already in detention. The expression "conpelling reasons” in
the context of meking an order for detention of a person
already in custody inplies that there nust be cogent materi -
al before the detaining authority on the basis of which it
may be
325
satisfied that (a) the detenu is likely to be rel eased  from
custody in the near future and (b) taking into account the
nature of the antecedent activities of the detenu, it is
likely that after his rel ease fromcustody he would indul ge
in prejudicial activities and it is necessary to detain him
in order to prevent himfromengaging in such activities."
It could thus be seen that no decision of this Court has
gone to the extent of holding that no order of detention can
validly be passed against a person in custody under any
circunst ances. Therefore the facts and circumstances of each
case have to be taken into consideration in the context of
considering the order of detention passed in the case of a
detenu who is already in jail. W have already, in the
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instant case, referred to the grounds and the various cir-
cunstances noted by the detaining authority and we are
satisfied that the detention order cannot be quashed on this
ground.

Learned counsel, however, strongly relied on Sm. Shash
Aggarwal 's case and Ranmesh Yadav’'s case and contended that
in the instant case also the bail application could be
opposed if noved or if enlarged the sane can be questioned
in a higher court and on that ground the detention order
should be held to be invalid. In N Meera Rani's case a
Bench of three Judges noted the above observations in Snt
Shashi  Aggarwal’s case and Ramesh Yadav’'s case and it is
said that they were made on the facts of those particular
cases and the Bench al so observed thus:.

"A review of the above decisions reaffirnse the position
whi ch was settled by the decision of a Constitution Bench in
Raneshwar Shaw case. The conclwusi on about validity of the
detentioon order in each case was reached on the facts of the
particular case and the observations made in each of them
have to be read in the context in which they are nade. None
of the observations nade in any subsequent case can be
construed at variance with the principle indicated in Ra-
meshwar Shaw case for the obvious reason that all subsequent
decisions were by benches conprised of " |esser nunber of
judges. W have dealt with this matter at sonme |ength be-
cause an attenpt has been nade for sone tine to construe
sone of the recent decisions as nodifying the principle
enunci ated by the Constitution Bench in Ranmeshwar Shaw s
case."

326

AS a matter of fact, in Shri Dharnendra Suganchand Chel a-
wat’'s, case there is a reference to Snt. Shashi Aggarwal’s,
case and Ranesh Yadav’'s, case and a Bench of three ' Judges
followi ng the decision of the Constitution Bench in | Ramesh-
war Shaw s Case, laid down the above principles which we
have already referred to. Therefore we see no force in the
subm ssi on.

The next submi ssion of the learned counsel is‘that the
detaining authority has not applied his nmind properly in

rejecting the representation made by the detenu.” It is
submitted that in Annexure X-3, an application sent by Vijay
Kumar, the co-detenu, it is clearly nmentioned that his

statenment was recorded under torture and duress. Likew se in
Annexure X-4, a petition filed in the Court of ACMM New
Delhi, it 1is conplained that the statenent was recorded
under torture and duress. According to the l'earned counsel

this petition as well as the nedical reports of the Doctors
who examned Vijay Kumar have not been referred to. and
considered by the authority while rejecting the representa-
tion. Reliance is also placed on a judgrment of the /Delhi
H gh Court in Sat Pal Manchanda v. M L. Wadhawan and Os.,
(Crimnal Wit No. 333 of 1986) decided on 30.10.86. In that
case it is held that all the relevant material should be
taken into consideration by the detaining authority while
di sposing of the representation. But in the instant case the
circunstances are different. As a matter of fact, it is
referred in paragraph 15 of the grounds that a telegram
dated 8.6.89 was received in the Mnistry of Finance alleg-
ing that the detenu was picked up by the DRI officers and
that the allegations nade therein were found false and
baseless. |In paragraph 17, it is also nentioned that the
detenu alongwith his acconplices retracted fromtheir state-
ment dated 8.6.89. It can therefore be seen that the detain-
ing authority has considered the allegations that the detenu
was manhandl ed etc. At any rate, the detaining authority has
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clearly noted that the detenu has retracted fromthe all eged
statenent, therefore it can not be said that there is non-
application of mind in this regard, nanely, in considering
the representation. The sane principle applies to the Advi-
sory Board al so. According to the subm ssions of the |earned
counsel , these docunments were not placed before the Advisory
Board in its neeting on 18.9.89. Watever statenent was made
by the petitioners on 22.6.89 prior to the detention and the
grounds clearly disclose that there was retraction. It nust
also be noted in this context that in the grounds in para-
graph 10 also it is mentioned that a tel egramwas received
on 9.6.89) alleging about the wongful arrest and extraction
of the statenents and the detaining authority has al so taken
note of the allegations made agai nst the DRI officers which
were round to
327
be false and baseless. The same material was there before
the Advisory Board. Therefore there is no force in this
subm ssi on.
It is lastly subnitted that there was 11 days delay in
serving the detention order. It is true that the order of
detention was passed on 13.7.89, but the sane was served on
24.7.89. According tothe learned counsel, there is a viol a-
tion of Section 3(3) of the Act. The said provision |ays
down that for the purpose of Article 22(5) of the Constitu-
tion, the order should be served as soon as possible but
ordinarily not later than five days -and in exceptiona
circunst ances and for reasons to be recorded in witing, not
later than fifteen days fromthe date of detention. Learned
counsel for the State submitted that firstly the point of
del ay was not taken up in the special |eave petition, there-
fore he had no opportunity to counter the sane. However,
fromthe record he submitted that it took quite sonetine for
translating the docunents to H ndi and Gurumukhi. W have
seen the docurents filed before us and we are satisfied that
there are valid and sufficient reasons for delay in serving
the detention order.

Thus, we find no nerit in anyone of the subm ssions. The
petition is, therefore, disnissed.
N. V. K. Petition
di smi ssed.
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