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The respondent, a constable in'the BSF, filed a suit
for declaration that the order of his dism ssal from service
was il egal and void and for a mandatory injunction
directing the appellants to take him back in service. The
suit was partly decreed. The declaration as prayed for was
granted but mandatory injunction. was refused. 'Both the
parties filed appeals against the said judgnent. The appea
filed by the respondent was allowed and that ~of the
appel l ant was dismissed. The appellant then filed a second
appeal in the Delhi H gh Court but that was also dism ssed.
The appel | ant has therefore filed this appeal  after
obt ai ni ng speci al | eave.

The rel evant facts are that the respondent was enli sted
as a constable in the BSF. On 21.12.83 he was found absent
inthe Coy Roll Call. He was also not found in the lines. He
remai ned absent thereafter also. So on 21.1.1984, a notice
was given to himto report for duty forthwith but he did not
turn up. One nore notice was given to himbut there was no
response from him Thereafter, an enquiry was ordered under
Section 62 of the BSF Act. Utimtely he was deened to be a
deserter. On 20.4.1984 because of his continuous absence, a
show cause notice was given calling upon himto show cause
why he should not be dismissed as his further retention in
service was considered undesirable. The respondent did not
reply to the said notice. Therefore, on 5.5.1984 Conmandant
Vi kram Si ngh passed an order dismissing himfrom service. An
appeal was filed against that order but that was rejected.

On 6.11.1986 he filed a suit challenging the said order
of dismissal. H's case was that on 18.12.1983, sonetine
before m d-night, while he was proceeding to perform Sentry
duty he was given ’'pan’ by his colleague. After eating it,
he felt giddy and becane semni-conscious. He was taken to the
Sub- I nspector who thought that he had consuned |iquor. He
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was man handled by that S. 1. and thrown out of the barrack

Sone unknown persons took him to his native place. He

thereafter suffered fromnental illness and could not resune

his duty nor could he reply to the notice dated 20. 4. 1984.
He recovered after a year and then he canme to know that an
order dismssing him was already passed. The order of
di smi ssal was challenged on the ground that it was not
within the competence of the Commandant to pass such an
order and that the penalty of dismissal could not have been
i mposed without holding an enquiry in the manner prescribed
by the Act and the Rules. The appell ant defended the action
on the ground that after the respondent was deened to be a
deserter his service came to be terminated in exercise of
the power available under  Section 11 of the Act and that
according to Rule 177 ~of the BSF Rules the commandant is a
conpetent officer for taking action under Section 11 (2).

The learned trial Judge held that after a personis
deened to be a deserter he has to be tried by a Security
Force Court under Section 19 of the Act after he surrenders
and is arrested and only thereafter penalty can be inposed
upon him - The learned Judge also held that the inpugned
action cannot be supported under Section 11(2) of the Act as
the power wunder that section can be exercised by the
Director General or the prescribed officer and there was
nothing on record/'to show that Commandant Vi kram Si ngh was
conpetent to pass the inpugned order. The | earned Judge al so
hel d that power under Section 11 could be  exercised only
after holding an enquiry in accordance with the principles
of natural justice. According to the |earned Judge, as
neither any court was constituted as required for awarding
puni shnment for the of fence alleged to have been committed by
the respondent nor any chargesheet was i'ssued as required by
the prescribed procedure, the order of dism ssal has to be
regarded as illegal. The |earned Judge did not grant the
mandatory injunction as he was of the opinion that the
respondent had to first surrenderand then it was open to
the authorities to take action against him The |earned
Additional District Judge dism ssed the appeal filed by the
appel l ant not only agreeing w th the findings recorded by
the lower court but also on the ground that the order of
di smissal itself discloses that the period of absence of the
respondent was treated as extra ordinary leave and -that
amounted to regularizing his absence and, therefore, no
order of dismssal could have been lawfully passed onthe
ground of continuous absence. The High  Court sumarily
di smissed the second appeal as it was of the view that no
substantial question of law was involved and on the facts
there were concurrent findings of both the courts. As stated
earlier the H gh Court sunmmarily dism ssed the appeal filed
by the appellant.

M. Tulsi, | earned Additional Sol i citor < General
contended that the courts below have failed to appreciate
that the order of dism ssal was passed not by way of penalty
for any offence conmitted by the respondent but in exercise
of the power available to the authorities wunder Section
11(2) of the Act. Under that provision any officer not bel ow
the rank of Deputy Director-Ceneral or any prescribed
of ficer has the power to disnmiss or renpve fromservice any
person wunder his comand other than an officer or a
subordinate officer of such rank or ranks as prescribed by
the Rules. He then submtted that this power is separate and
i ndependent of the power to punish for an offence. He al so
drew our attention to Rule 177 of the Rules under which the
Commandant is authorised to take action under Section 11(2)
of the Act against any person under his comrand ot her than
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an officer or a subordinate officer and submitted that the
respondent was not an officer or subordinate officer and,
therefore, Commandant was conpetent to pass the inpugned
order of dismssal. He further submitted that before
exerci sing that power no enquiry was required to be held and
as the respondent was given a show cause notice the
principles of natural justice were also satisfied. On the
ot her hand the |earned counsel for the respondent contended
that as no inquiry was held before passing the disnissa
order, it was rightly held by the courts below as ill egal

In Couranga Chakraborty Vs. State of Tripura and
Anot her [1989 (3) SCC 314], this Court has held that the
services of the enrolled persons under the BSF Act are
governed by the provisions. of the Act as well as the Rules
framed thereunder and that the power under Section 11(2) of
the Act enpowering the -prescribed authority, i.e. the
Commandant to dismiss or renove from service any person
under his conmand other than an officer or a subordinate
officer read with  Rule 177 "of the said Rules is an
i ndependent power~ which can - be validly exercised by the
Conmandant as —a prescribed officer and it has nothing to do
with the power of the Security Force Court for dealing with
the of fences such as absence from duty wi thout |eave or
overstaying | eave granted to a nenber of the Force without
sufficient cause and to award punishnent for the sane.
Though in the order / of dismissal it was not stated under
which provision of law it was passed, the  appellant had
disclosed in the witten statenent that it was passed under
Section 11(2) of the Act. Therefore, the view taken by the
courts bel ow that the order of dism ssal coul'd not have been
passed without first holding an enquiry by the  Security
Force Court and that the Conmmandant had no authority to pass
such an order under Section 11(2) of the Act is clearly
err oneous.

W are, however, not able to agree with the contention
raised by the learned Additional Solicitor General that for
exerci sing power under Section . 11(2) of the Act no enquiry
is required to be held and considering the nature of the
Force and the utnmost necessity of - maintaining  discipline
giving a show cause notice shoul d be regarded as sufficient
conpliance with the principles of natural justice. Section
11 is silent in this behalf and it appears that earlier
there was no Rule indicating the circunstances and the
manner in which that power was to be exercised. But now we
find that the Rules contain such a provision. Rule 20
provides for termination of service for nmisconduct. The
rel evant part of the rule reads as under

"(1) Where in the opinion of the

Director General a person subject

to the Act has conducted hinmself in

such manner whether or not such

conduct anounts to an offence, as

woul d render his retention in
service undesirable and his tria
by Security Force Court

i nexpedient, the Director-Cenera
may inform the person concerned
accordi ngly.

(2) The Director GCeneral shall
further informthe person concerned
that it is proposed to termnate
his services either by way of
di sm ssal or renoval. (S.11)

(3) The Director GCeneral shal
furnish t he particul ars of
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al | egations and the report of
i nvestigation (i ncl uding t he
statement of wtnesses, if any,

recorded and copies of docunents,
if any intended to be used agai nst
hinmp in cases where allegations
have been investi gat ed:

Provided that where the
al | egati ons have not been
i nvestigated, the Director-GCenera
shal | furnish to t he per son

concerned the nanes of wtnesses
with a brief summary of the
evi dence and copies of docunents,
i f any, in support of t he
al | egati ons.

(4) o

wi t hi n"seven days fromthe receipt

of information furnished to ~him

under subrule (3) inform in

witing, the Director-General

(a) his acceptance or denial of the

al | egati ons;

(b) any material or evidence he

wishes to be considered in his

def ence;

(c) nanes of  wtnesses whom he

wi shes to cross exani ne; and

(d) nanes of wtnesses whom he

wi shes to examine in his defence.

(7) Where the person concerned has

expressed a w sh to cross-exan ne

any witness or to produce w'tnesses

in defence, the Director Cenera

shal |l appoint an enquiry  officer

who shall be an officer superior to

the person agai nst whom it is

proposed to take action and had not

taken any part previously in the

i nvestigation into the matter."
Rule 21 provides for appointrment of an enquiry officer and
the procedure to be followed by him Rule 22 provides for
i mposition of penalty. Sub Section 4 of Section 11 nakes the
exerci se of any power under that section subject to the
provision of the Act and also the Rules. Therefore, after
introduction of Rule 20 in the Rules it cannot be validly
contended that no enquiry need be held while exercising the
power under Section 11(2). W wll now examne if the
prescri bed procedure was followed in this case. The show
cause notice clearly appears to have been issued in ternms of
subrule 1 of Rule 20. It reads as under

"You have been absent without | eave

with effect from21lst Dec.,83. | am

of the opinion that because of this

absence without |eave for such a

| ong period. Your further retention

in service is undesirable. I,

therefore, tentatively propose to

term nate your service by way of

dismissal. If you have anything to

urge in your defence or against the

proposed action, you may do so

before 4.5.84. In case no reply is
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received by that date, it will be

inferred that you have no defence

to put forward."

The first sentence in the notice that you have been

absent without leave with effect from 21st Dec., 83"
satisfied the requirenent of sub-rule (3). When it further
stated that "I am of the opinion that because of this

absence without |eave for such a long period, your further
retention in service is wundesirable it conplied with the
requi rement of sub-rule (1) and as required by sub-rule (2)
it was further stated therein that "I therefore, tentatively
propose to term nate your service by way of dismssal”. The
respondent was called upon to show cause within seven days
as required by subrule 6. No further inquiry was held; but
we find that nothing further was required to be done in this
case. The respondent did not reply to the notice. There was
no denial of the -allegations and no request to hold an
enquiry. Therefore, it was not incunbent upon the Director
General to appoint-an enquiry officer to conduct an enquiry
in the —manner prescribed by Rule 21. Thus the prescribed
procedure was fol |l owed before passing the dism ssal order
The courts below have failed to appreciate the correct
position of law and the facts. It was therefore wongly held
that the order of - dismissal was illegal as it was not in
accordance with the provisions of the Act and the Rul es.

It was, however, contended by the |earned counsel for
the respondent, relying upon the decision of the H gh Court
of Punjab in State of Punjab Vs. Channan Singh [1988 (3) Al
India Services Law Journal 216] that once the absence from
duty without |eave is condoned or regularized by treating it
as extraordinary |eave no order of renoval of dismssal can
thereafter be passed on the ground of absence from duty
wi t hout | eave. The | earned counsel drew our attention to the
second paragraph of the dism ssal order wherein it is stated
that "the absence period from21 Dec. 83 to 05 May 84 (FN)
is hereby treated as EOL". He submitted that as the period
of respondent’s absence from 21st ‘Decenber, 1983 to /5th My,
1984 was treated as extra ordinary |eave, it could not have
been, w thout being inconsistent, treated as absence wi t hout
| eave for the purpose of passing the order of dismissal. In
Channan Singh's case (supra), the high Court -of Punjab
referred to the decisions in Tito Francisco Pereira  Vs.
Adm nistrator of Goa Daman and Diu and others 1978 SJL 614,
G Papai ah Vs. Assistant Director, Medical Services,
Secunderabad AIR 1976 AP 75 and Bhursi nh Hamsi nh Raj put Vs.
The State of Gujarat and another 1982 (1) SLJ 697 and
observed that the consensus of the decisions is that once
the period of absence is treated as I|eave of any kind
what soever, the fact that the person remai ned absent no nore
survives and the charge of absence from duty cannot be
sustained after the person has been treated on “leave of
what soever kind it may be. In all those cases a departmnental
action was initiated for inposition of penalty upon the
del i nquent enpl oyee for the m sconduct of remaining absent
wi t hout | eave and on conpl etion of enquiry, while Passing an
order of penalty, it was further ordered that the absence
should be treated as |eave of some kind. As absence was
treated as |eave of whatever Kkind, it ceased to be a
m sconduct and, therefore, it could not thereafter have
survived as a basis for inposing penalty. For that reason it
was held in those cases that as the very basis for the
charge was knocked out no order of dism ssal could have been
passed thereafter. In the present case the order of
di smissal was not passed by way of penalty for the
m sconduct of absence from duty wi thout |eave. Though such
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absence was the cause and, therefore it has been referred to
in the show cause notice and the order of dismssal, the
respondent’s service cane to be ternminated on the ground
that his conduct had rendered his retention in service
undesi rable. The order of respondent’s dism ssal was passed
not because the m sconduct of absence w thout |eave was
proved but because his further continuance in service was
consi dered undesirable. The order was passed not by way of
penalty but in exercise of an independent and separate power
conferred by Section 11. CObviously, after holding that
further retention of the respondent in the service was
undesirable, while passing the order of dismissal it was
necessary to pass sone order as to how the period of absence
from?21.12.83 to 5.5.84 was treated for the purposes of
finalizing the dues and other benefits payable to the
respondent. While ordering that period to be treated as
extraordi nary | eave the Conmandant did not knock out the
basis of the order of dismssal passed by himas the basis
of the! order was that by renaining absent without |eave for
a long period the respondent had so conducted hinmsel f that
his further retention in service had beconme undesirable. W
do not think that by treating the period of absence as
extraordi nary | eave the Commandant had nmade his order of
di smi ssal inconsistent.  Therefore, wthout deciding the
contention of the/l earned Additional Solicitor General that
the said decisions do not |lay down correct law, we hold that
the ratio laid down in those cases cannot apply to a case of
this type.

We, therefore, allow this appeal, set. aside the
j udgrment and order passed by the Del hi High Court in Regul ar
Second Appeal No.1 of 1991 and dismss the suit filed by the
respondent. In the facts and circunstances of the case,
there shall be no order as to costs.




