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ACT:

Electricity Supply Act, 1948 --SS. 49A and 49B (as
introduced by Electricity (supply) (Rajasthan Amendnent)
Act, 1976) - Scope of - Electricity Board - Power of - To
frame uniform tariffs —unilaterally - Raise demands for
paynment of difference between uniformtariffs plus surcharge
and agreed tariffs wth retrospective effect -  Wether
perm ssible - Wether s.49 of the Act is violative of Arts.
14, 19(1)(f) & (g) and 31 (2) of the Constitution - Wether
doctrine of Promi ssory estoppel attracted.

Words and Phrases -

"Escal ation clause’, "Review , and "Surcharge’ -
Meani ng of .

HEADNOTE:

By an agreenent dated July 28, 1961, the Respondent-
State Electricity Board agreed to supply the appellants with
bul k el ectrical energy for their power oriented industry at
a concessional rate for a period of 20 years. Under cl. 18
of the agreement, it was provided that the rate of supply
was reviewable by the Board every five years after January,
1971, and the revision of rate was to be effected if to'rise
in the cost of generation out of the total cost varied by
25%or more from the cost last fixed. It was- further
envi saged by cl.34(b) that the nutual rights and obligations
of the parties would be subject to alteration by further
legislation relating to supply and consunpti on of
electricity enacted during the period of the agreenent. The
Board comenced supplying electrical ener gy to t he
appel lants with effect fromMarch 1, 1963. The Board i ssued
various notifications fromtine to tine bringing into effect
the revised tariffs for the supply of electricity toits
different classes of consuners at different rates. By
Notification dated July 26, 1966, the Board inposed genera
surcharge on the appellants at the rate of 15% on the nornal
tariff.

634
The appellants filed a petition wunder Article 226
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chal l enging the power of the Board to |l evy the general sur-
charge of 15% The Hi gh Court allowed the petition and held
that the 1levy of general surcharge of 15% on the appellants
was ultra vires the Board insofar as the appellants were
concerned because the parties having entered into a
statutory agreement dated July 28, 1961, there was a fetter
created on the power of the Board to unilaterally increase
the tariff under s. 49 of the Electricity (Supply) Act, 1948
and there-fore the appellants could not be subjected to
paynment of the general surcharge of 15% The Board preferred
an appeal against the judgment of the Single Judge.

From January 1, 1971, the Board intimated its intention
to the appellants to revise the concessional rate of supply
and charge themthe wuniformrate of tariff under Schedul e
HS/LP/HT-1 as applicable to all large industrial consuners
and the general surcharge of 15%thereon in exercise of its
powers under cl. 18 of the agreement. Accordingly, the Board
by its ~lTetter dated February 1, 1971 forwarded a bill for
the billing nonth January 1971, raising a demand on that
basi s.

The appellants thereupon filed  a wit petition under
Article 226. A Single Judge of the H gh Court quashed the
i mpugned bill and held: (i) that the Board was entitled
under the first part of cl.18 to reviewthe rate of supply
"every fifth vyear starting fromthe first date of supply’,
but in viewof the restrictive clause contained in the
second part of cl.18 it was inpernisible for the Board to
make any such upward revision in the rate of supply till
January 1, 1971; (ii) that in -the circunstances it can be
inferred that the rise in the cost of generation was at
| east 25% and accordingly the Board was entitled to revise
the rate of supply by 25% and (iii) ~that ~if the Board
claimed a further rise, it would have to establish that the
rise in the cost of generation was nore than 25%and it had
to for that purposes get the percentage in the cost of
generation determned either. by -mutual dialogue or by
reference to arbitration

During the pendency of the appeals preferred both by
the appellants and the Board, on February 7, 1976 the
CGovernor of Rajasthan promulgated the Electricity (supply)
(Raj ast han Amendnent) Ordi nance, 1976, by whi ch new sections
49- A and
635
49-B were introduced into the Act with retrospective effect
to overcone the difficulty created by the judgnent of the
High Court in this case, and nore particularly by the
judgrment of this court in Indian Al umniumCo.  v. Kerala
State Electricity Board, [1976] 1 S.C R 70. By the use of a
non obstante clause in sub-s.(1) of s. 49A the Legislature
made it lawful for the Board to revise, fromtime to tinme,
the tariffs fixed for the supply of electricity to persons
other than licensees and to frame wuniformtariffs for the
purpose of such supply. Sub-s.(2) thereof provided that in
revising or framng tariffs under sub-s. (1), the Board shal
be guided by the principles set out ins. 59 and as respects
any period comencing on and from Septenber 16, 1966 i.e.
the date on which the news. 49 of the Act was brought into
force, by the provisions laid down in sub-ss. (2), (3) and
(4) of s. 49-A notwi thstandi ng anything contained in the Act
or in any agreenent, undertaking, conmtnment or concession
nmade before the first day of April, 1964 i.e. the date when
the uniform tariffs were first framed by the Board. Sub-
s.(3) of s. 49A provided that all such agreenents,
undert aki ngs, commitnents or concessions as are referred to
in sub-s.(1), shall, insofar as they are inconsistent with
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the provisions of sub-ss.(1) and (2) and to the extent of
the tariffs fixed or provisions made therein for such
fixation, be void and shall be deened always to have been
voi d. Section 49A (3) thus had the effect of nullifying the
agreement entered into by the appellants with the Board
under s.49 for supply of electricity at concessional rate.
Simlarly by use of a non obstante clause, s. 49B provided
that any anount realised or denand nmde or created by the
Board or the CGovernnent, etc. according to the uniform
tariffs in force from time to time or against any person
claimng any special tariffs wunder any such agreenent,
undertaki ng or concession nmade before February 7, 1976, the
date of pronulgation of the Odinance, shall be deened to
have been validly realised, made or created under the Act as
amended by the O dinance.

| mredi ately thereafter on March 12, 1976, the Board
furni shed the appellants with a bill for the billing nonth
of February 1976 at ~uniformrate, under Schedule LP/HT-1
franed by the Board's tariff Notification dated May 28, 1974
together with the general surcharge of 15%

The appellants, therefore, filed petition under Art.
226
636
chall enging the constitutional validity  of ss. 49A and 49B
of the Act, as introduced by the Amendi ng Ordinance as al so
the inpugned bill sent by the Board for the billing nonth of
February, 1976.

On  Novenber 4, 1976 the Board i ssued anot her
Notification under 's.49(1) framng revised uniformtariffs
to be applicable for  the billing nonth of Decenber, 1976.
But unlike the earlier notifications, this notification did
not contain any exclusionary clause granting exenption for
specially negotiated |oads. On Novenber 3, 1977 the Board
furni shed another bill to the appellants claining arrears
amounting to Rs. 5.57 crores on account of the difference
between the normal rate of tariff ~ and the agreed rate for
the supply of electrical energy for the period from January
1, 1971 to January 31, 1976.

The appellants filed another petition under ‘Article 226
qguestioning their liability to pay the said anount.

The High Court upheld the constitutional validity of
ss. 49A and 49B of the Act as introduced by the Electricity
(Supply) (Rajasthan Anendnent) Act, 1976 and al so the right
of the Board to revise the rate of supply as agreed upon for
the period comrencing from January 1, 1971 onwards and
enforce a demand for paynent of the difference between the
uniformtariffs as fixed fromtine to time and the agreed
rate.

In the appeals to the Court, the questions for
consideration were : (i) Interpretation of the terns of
agreenment between the parties dated July 28, 1961
particularly cl. 18 and 34(b) thereof; (ii) Interpretation
of ss. 49A and 49B of the Act; and (iii) whether the demands
raised by the Board for payment of the difference by the
i mpugned bills dated February 1, 1971 and March 12, 1976
whi ch invol ved the inposition of a Iliability on the
appel l ants by the retrospective confernent of a prospective
power under s.49A and the validation of such power under
s.49B was wholly arbitrary and irrational, confiscatory in
nature and anobunted to deprivation of property wthout
paynment of conpensation and was thus violative of Arts. 14,
19(1)(f) and (g) and 31(2) of the Constitution
637

On behal f of the appellants it was contended : (i) that
cl .18 was an escalation clause and therefore the Board was
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not entitled to unilaterally frame uniform tariffs as due
and payable by the appellants but the rate of increase nust
be in proportion to, or correlated with, the actual rise in
the cost of generation; (ii) that the stipulation in
cl.34(b) cannot be regarded as a contractual stipulation at
all and that in no case cl.34(b) can possibly be made
applicable to any purported alteration of contracting
parties’ right for a past period by neans of retrospective
legislation; all that the parties contenplated was that the
mutual rights and obligations would be subject to future
| egi slations on supply and consunption of electricity but
such legislations necessarily had to be valid |egislations
and if cl.34(b) was to be treated as a contractua
stipulation providing that the rights stipulated in the
agreement were subject to any nodification by any
legislation, valid or invalid, «cl.34(b) will have to be
struck down as a totally uncertain clause which cannot find
place in ~any contract; (iii) that while the concessions
stipulated by~ the agreenment under s.49(1) could have been
altered i'n proportion to the rise in the cost of generation
such concession could not have been altogether elimnated as
that would anount to a total disregard of the qguiding
principles contained in section 49(3) and thus contrary to
the mandate of s.49(2) of the Act; (iv) that ss.49A and 49B
were integrally connected and were intended and neant to
achieve a joint purpose which was nerely to validate such of
the past actions of the Board as would have been valid if
s.49A had al ready been in force at the relevant tine and the
demand to be validated had to be raised prior to February 7,
1976 and not on a date subsequent thereto; since the bil
dated March 12, 1976 was  subsequent ~to the date of
promul gation of the O dinance, the sane was not validated
under s.49B; it was not open to the Board to nake a demand
fromthe appellants for paynent of charges for the period
commencing from June 1, 1974 and ending with February 6,
1976 according to the wuniformtariff of 1974; and (v) that
the demand raised by the Board (against the appellants for
paynment of the difference between the uniformtariffs and
the agreed rate for the period subsequent to January 1, 1971
was violative of Arts. 14, 19(1)(f) -and (g), and 31(2) of
the Constitution.

On behal f of the Respondent-Board it was contended: (i)
that cl. 18 is not an escalation clause; (ii) that cl.34(b)
638
nakes the contract subject to any legislation; that the
rights which the parties derived under the agreenent for
supply of electricity at a concessional rate under s.49 of
the Act was defeasible; and that being so, ss.49A and 49B
had to be read into the contract and therefore becamre a
contractual term that the appellants derived a right to get
electricity at a concessional rate only for a |imted period
till January 1, 1971 and thereafter the Board derived the
power to revise the rate of supply under cl.18 and it was,
therefore conpetent for the Legislature to enact a |law
providing for application of uniformtariffs notw thstanding
any such commitnent, wundertaking or concession to the
contrary made during any period prior to April 1, 1964.

N

HELD : 1. By virtue of ss. 49A and 49B of the
Electricity (Supply) Act, 1948 as introduced by the
Electricity (Supply) (Rajasthan Amendment) Act, 1976, it was
awful for the Respondent-Board to revise the special rate
of tariff agreed upon and to raise a demand against the
appel lants by its letter dated February 1, 1971 for paynent
of the difference between the uniformtariff under Schedul e
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HS/ LP/ HT-1 applicable to all large industrial consuners
under the Board's tariff notification dated April 26, 1969
and the concessional rate in terms of cl.18 of the agreenent
between the parties dated July 28, 1961 for the period from
January 1, 1971 upto February 6, 1976, i.e. the date of
promul gati on of the Electricity (Suppl y) (Raj ast han
Amendnent) O di nance, 1976, as al so the general surcharge of
15%thereon levied by the Board by its tariff notification
dated April 26, 1969 as from Septenber 16, 1966 onwards.
[689 CE]

2. The Board's letter dated March 12, 1976 being
subsequent to the date of pronulgation of the ordi nance the
demand raised by the Board for paynent of the revised
uniformtariff under Schedule LP/HT-1 applicable to all such
large industrial consumners under the Board's tariff
notification dated My 28, 1974 purporting to act under ss.
49A and 49B of the Act read with cl.18 of the agreenment, was
not validated by s.49B and, therefore, the Board was only
entitled to recover uniform tariff at the sane rate i.e.
under Schedule HS/LP/HT-1 of" 1969 for the period fromJuly
1, 1974 to February 6, 1976, that is, prior to the
promul gati on of the O dinance. [689 E-QJ
639

3. The Board was entitled by the terms of s.49A to
raise a demand for paynent of the revised uniformtariff
under Schedul e LP/HT-1 of 1974 w.e.f. February 7, 1976 and
thereafter as per the revised uniform tariffs framed from
time to time as applicable to all large industrial consuners
in terms of cl.18 of the agreenent. [689 GH, 690 A]

4. An "escal ation clause” -according to its accepted
| egal connotation neans a clause which takes care of the
rise and fall of prices in the nmarket, whereas the right to
review confers the power to revise the rate of supply. [666
D-E]

5. The word 'review in cl.18 necessarily inplies the
power of the Board to have a second |ook and to so adj ust
fromtinme totine its charges as(to carry on its operations
under the Act w thout sustaining a loss. The parties clearly
contenplated by c¢1.18 for a fresh revision of the rate once
ina block of five years. The only fetter on the power of
the review is that contained in the proviso to cl.18,
according to which power of review shall be exercisable if
the conponent of cost of generation out of the total cost
varies by 25%or nore and that such power shall~ not  be
exercisable by the Board till January 1,-1971. Therefore,
cl. 18 cannot be regarded to be an escal ati on cl ause.” [ 666 F-
H

Butterwort hs’ Encycl opadei a of For s and
Precedents, 4th Edn., Vol.3, p.148; Hudson's
Buil ding and Engineering Contracts, 10th /Edn.
Keating’s Buiding Contracts, 4th Edn., p.498;
Bl ack’s Law Dictionary, 4th Edn., p.639; Anerican
Jurisprudence, 2nd Edn., Vol.17, p.786 and Cor pus
Juris Secundum Vol .17, p.806, referred to.

6. The true object and purpose of the enactnment shoul d
not be ignored and due effect should be given to the
provi sions of ss.49A and 49B of the Act with a retrospective
effect which clothed the Board wth power to make the
uniform tariffs applicable to bulk consumers like the
appel  ants who under agreenents entered into with the Board
on July 28, 1961, that is, before April 1, 1964, the cut-out
date nmentioned in sub-s.(1) of s.49A had been, to the great
financial detrinment of the Board, enjoying a concessiona
rate of supply which had no relation to the existing cost of
generation, with the
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640

result that the burden of this cost had to be passed over to
ot her consunmers. As is clear fromthe Statenment of Cbjects
and Reasons of the Bill, the Legislature thought it
expedi ent to amend the Act so as to cover the rising cost of
generation from time to tinme, notw thstanding any specia
contract, undertaking or concession to the contrary. The
| egi sl ative mandate contained in ss.49A and 49B of the Act
as introduced by the Raj asthan Electricity (Suppl y)
Amendnent Act, 1976, subserves the public interest to ensure
that the Board shall not, as far as practicable, after
taking credit for any subvention fromthe State Gover nnment
under s.63, carry on its operations under the Act at a | oss.
[672 A-E]

7.1 1t is not wuncommon for statutory contracts to
contain a term like c1.34(b) which makes the contract
subject to future-legislation.-Such a clause can usually be
found in forest or excise contracts relating to the grant of
a privilege which subjects the nmutual rights and obligations
flowi ng from such a contract to be liable to be altered or
nodi fi ed by subsequent | egislations. [669 A-B|

7.2 In the instant case, the rights which the
appel l ants derived under~ the agreement for supply of
electricity at a concessional rate under' s.49 was defeasible
i nasmuch as on a fair construction of the terms of cl.34(b)
taken in conjunction with the conduct of the parties, it is
clear that the parties had contenplated that the nutua
rights and obligations under the contract woul d be subject
to alteration by future |egislation. That being so, ss.49A
and 49B have to be read into the contract and these
provisions by virtue of c¢1.34(b) became a contractua
stipulation. [668 E-F;, 670 H, 671 A-B]

8. The State Legislature under Entry 38 of the
Concurrent Li st was conpetent to enact the Rajasthan
Electricity (Supply) Anmendnent Act, 1976 and introduced the
i mpugned ss.49A and 49B wth retrospective effect to
overconme the difficulty created ‘by the decision /of this
Court in Indian Alum nium Conpany’s case (Supra). / There
being a change in the | aw brought about by the introduction
of ss.49A and 49B of the Amendi ng Act, the Court is bound to
give effect to these provisions notw thstanding anything
contained in the Act or in any agreenent, undertaking,
conmtment or concession to the contrary nade by the Board
before the first day of April,

641
1964, or the decision of this Court in Indian Al uminium
Conpany’s case (supra). [673 D DO

I ndian Al umi nium Conpany v. Kerala State 'Electricity
Board, [1976] 1 S.C R 70 referred to.

9. A conbined reading of the provisions contained in
ss.49A and 49B shows that the Board is relieved- of the
shackl es of the contractual obligations flowing from the
agreements relatable to s.49(3), and the Board is empowered
interms of s.49A to revise the tariffs or frame uniform
tariffs with respect to consuners enjoying special benefits
as from Septenber 16, 1966. However, the Board could not on
the strength of s.49A alone recover the difference between
the uniform tariffs fixed fromtinme to time and the agreed
rate of supply from the appellants for the period from
January 1, 1971 to February 6, 1976 without the aid of
s.49B. [677 F-H, 678 A

10. Section 49B on its terns has no application unless
there was a demand raised or created prior to February 7,
1976, the date of pronulgation of the ordi nance. There is,
therefore, insuperable barrier in applying the wuniform
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tariff under Schedule LP/HT-1 framed by the Board' s tariff
notification dated WMy 28, 1974 from the billing nonth of
July 1974 i.e. from June 1, 1974 to February 6, 1976. The
Board never intimated the appellants that they woul d have to
pay charges for the supply of electricity to themat that
rate. Therefore, the appellants would be |l|iable for that
period to pay charges at the uniformtariff as per Schedul e
HS/ LP/ HT-1 framed by Board's tariff notification dated Apri
26, 1969. [678 A-D]

11. The word "surcharge" is not defined in the Act.
Plainly, it neans an additional or extra charge of paynent.
A surcharge is in substance an addition to the stipul ated
rates of tariff. The general surcharge of 15% as al so that
the uniform tariff were part of the general burden borne by
all consunmers alike. Wiatever may have been the position
under the old s.49, "the new section as substituted by the
Amendnment Act 30 of 1976, makes it plain that the Board can
fix uniform tariffs. The power to fix uniformtariffs nust
necessarily include power to nmake wuniform increase in
tariffs. ‘Section 49A had the effect of renoving the Board
fromthe shackles of the agreement to supply electricity as
a concessional rate entered
642
into under s.49. The effect of the non/obstante clause in
sub-s. (1) of s.49A was to nullify the agreenent. [678 E-F
679 G H 680 A-B]

Bisra Stone Line Co. Ltd. v. Orissa State Electricity
Board, [1976] 2 S.C.R 307; and Shorter xford English
Dictionary, p. 2199 relied upon

Indian Alum niumCo. v. Kerala State Electricity Board,
[1976] 1 S.C.R 70; and Titagarh Papers MIls Ltd. v. Oissa
State Electricity Board & Anr., [1975] 2 S.C.R 436 referred
to.

12. Where a law does not, in reality, affect a transfer
of ownership or possession, Art: 31(2) cannot be attracted.
In order to constitute acquisition within the meaning of
Art. 31(2), there nust be transfer of ownership of property
tothe State or to a Corporation owned or control l'ed by the
State. [683 F-QG

13. Unless the taking of property had taken place in
either of the two way i.e. "acquisition or requisitioning”,
there was no obligation to pay conmpensation under the
Constitution. The extinction of the right of the appellants
under the contract with the Board to get electric supply at
a concessional rate under cl.18 of the agreenent for the
period after January 1, 1971 when revision of tariff was due
under cl. 18 thereof, had not ampunted to acquisition of
property under Art. 31(2). Further, there was no question of
any transfer of noney representing any debt owned by the
Board fromthe appellants which stood extingui shed by reason
of ss.49A and 49B of the Act. Al that the appellants had
under their contracts with the Board was a defeasible right
by reason of cl. 34(b) of the agreenent. The appell ants had
contracted thenselves by cl. 34(b) to be subject to -any
subsequent | egislation, and s. 49A of the Act struck at the
agreenment. It is an enabling provision and enmpowers the
Board to revise the tariffs for supply of electricity to a
cl ass of consuners enjoying special benefit under agreenent
entered into under s. 49(3). The Board was conpetent to
review the tariff in terns of cl. 18 of the agreement as
fromJanuary 1, 1971. Section 49A liberates the Board from
the constraints of the agreed rate wunder the agreenent
entered into by the Board with the appellants under s.49 of
the Act and enpowers the
643
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rai sing of demand according to the wuniformtariffs. Here,
there was no debt due or owing to the State or a Corporation
owned or controlled by the State. Article 31(2) was thus not
attracted. [683 G H 684 A-B;, 683 C F]

14. The concept of "property" in Art. 31 is not a
narrow concept and is wused in a conprehensive sense. Any
| egal right which can be enforced through a Court is a right
inthe nature of property within the nmeaning of Art. 31
[682 G H, 683 A

I ndian Aluminium Co. v. Kerala State Electricity Board,
[1976] 1 S.C.R 70; Madan Mohan Pathak v. Union of India,
[1978] 3 S.C.R 334; H H Maharajadhiraja Madhav Rao Jiwaji
Rao Scindia Bahadur v. ‘Union of India, [1971] 3 SSC R 9;
and State of MP. v. Rajojirao Shindi, [1968] 3 S.C. R 489
di stingui shed.

15. The contention based on Art. 19(1)(f) and (Q)
cannot prevail. The present case concerns only with sale of
goods i.e. electricity and price to be paid therefor, for
“"tariff" i's nothing but the price. The contract itself
provided for revision of the rate wunder c¢1.18 of the
agreenment -after January 1, 1971. The Board was within its
powers in applying the "uniformtariffs to the appellants
after the period stipulated for had expired. There was
not hi ng unreasonable for the Board to have enforced the
uniformtariffs as /'against the appellants as from January 1,
1971. Reasonabl eness of the increase in tariff is
established by the fact that the Board was not bound to
supply electricity to the appellants-at a concessional rate
by incurring operational |osses beyond that date. [687 D F]

16. The appellants have not shown nor produced any
material to show that they have suffered any | oss on account
of the increase in tariff. There is nothing to show that the
appel l ants had not the capacity to bear the burden of

uniformtariffs. It cannot be said that the inpugned demand
made by the Board as against the appellants wer e
confiscatory in nature. Wien all- the large industria

undert aki ngs including the public sector undertakings of the
CGovernment of India and the State Government were paying for
the supply of electricity at uniformtariffs fixed fromtine
to tine, the appellants had no right to claiminmmunity. [687
F;, 688 D E]
644

17. It is evident that the <cost of generationin the
grid was far higher than the concessional rate at whichthe
appel l ants were getting the supply. As a result the Board
was incurring very heavy | osses on account of this lowrate
for a large bul k consunption. It would have been
unreasonable for the Board not to have applied the uniform
tariffs to the appellants as fromJanuary 1, 1971 when the
Board derived the power to revise the rate under c1,18 of
the agreenment. The component of cost of generation worked
out by the Board shows that the appellants were 'getting
their electricity free of all charge. Even the wuniform
tariff under HS/LP/HT-1 was very much | ess than the price at
which the Board was getting its supply. Therefore, there was
no reason why the appellants should not be treated alike wit
all other large industrial undertakings which were al
subjected to paynent of uniformtariffs fixed fromtinme to
time. The contention based on Art.14 nust, therefore fail
[686 D-F;, H 687 A-C

18. There was no question of any estoppel against the
Board i nasmuch as the appellants did not open their PVC
pl ant on account of any assurance or promni se by the Board.
The appel |l ants approached the Board for supply of high
tension ower for their industrial complex and the Board




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 40

conplied with the request. Even otherwi se, the appellants
have not nade out that but for the statutory contract for
supply of electricity at a concessional rate under s.49 they
woul d not have established their industry. There were numnber
of incentives of fered by t he State CGover nirent to
enterpreneurs to set up their industries in the State. The
Board is not the Government and the appellants cannot rely
on prom ssory estoppel for the incentive offered by the
Covernment. [688 F-H, 689 A-B]

19. Al the appeals, except CA No. 2675/80 are
di smssed. Civil Appeal No. 2675/80 arising out of the
judgrment and order of the Division Bench of the Hi gh Court
dat ed Septenmber 12, 1980 dismssing S.B. Wit Petition No.
8579/80 filed by the appellants challenging the validity of

the bill dated March 12, 1976, for paynment of Rs. 21, 35,
506. 70p. for the billing nonth of February 1976, is partly
allowed to the extent that the said bill is quashed with the

decl aration that~ the Respondent Board is enpowered in ternms
of s.49A of the Electricity (Supply) Act, 1948 as introduced
by the Electricity (Supply) (Rajasthan Anendnent) Act, 1976
to

645

raise a fresh demand for payment under Schedul e HS/ LP/ HT-1
of 1969 for the period fromJuly 1, 1974 to February 6, 1976
and further that the Board is entitled to recover fromthe
appel | ants charges under Schedule LP/HT/1 of 1974 as from
February 6, 1976 and thereafter as per the revised uniform

tariffs, framed fromtime to tinme as applicable to all |arge
i ndustrial consuners together wi'th general surcharge of 15%
thereon in ternms of cl. 18 of the agreenment. [690 E-H 691
A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : “Civil Appeals Nos. 2675-
2679 of 1980.

Fromthe Judgnent and Order dated 12th Septenber, 1980
of the Rajasthan High Court in Wit Petitions Nos. 628/76,
525/ 77, 114, 121 and 152 of 1973.

Shanti Bhushan and P.H Parekh for the Appellants.

Dr. Y.S. Chitale, S.N. Kakkar, V.M Tarkunde, B.D.
Sharma, Sushil Kumar Jain, Sudhanshu Atreye, Badri Das
Sharma, R K. Mehta and H P. Gupta for the Respondents.

The Judgnent of the Court was delivered by

SEN, J. These five consolidated appeals by  specia
| eave from the conmon judgnent and orders of a Division
Bench of the Rajasthan H gh Court dated Septenber 12, 1980
rai se questions of far-reaching inportance. By the judgnent
under appeal, t he Di vi si on Bench has uphel d t he
constitutional wvalidity of ss. 49A and 49B- of the
Electricity (Supply) Act, 1948, as introduced by the
Electricity (Supply) (Rajasthan Anmendrment) Act, 1976, with
retrospective effect, nmking it Ilawful for the Rajasthan
State Electricity Board to revise from tine to tinme the
tariffs fixed for the supply of electricity in respect of
any period commencing from Septenber 16, 1966 i.e. the date
of introduction of the news. 49 by the Electricity (Supply)
(Amendrent) Act, 1966, and for the validation of anount
realized, demand nmde or created by the Board according to
the uniform tariffs in force from tinme to tinme before the
publication in the official Gazette of the Electricity
(Supply) (Rajasthan Anmendnment) Ordi nance, 1976, i.e. prior
to February 7, 1976, the date of pronulgation of the
Or di nance.
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Upon that view, the Division Bench has reversed the
judgrmenmt and order of Tyagi, J. dated Cctober 17, 1969 and
uphel d the inpugned notification dated July 26, 1966 issued
by the Board for the levy of a general surcharge of 15% of
the normal tariff as also the judgnent and order of J.P
Jain, J. dated April 13, 1973 holding that the Board was
entitled to recover from the appellants the difference
between the nornmal rate of tariff and the special rate of
tariff agreed upon between the parties in ternms of a
statutory agreement dated July 28, 1961 under s.49 of the
Act as it then stood, by virtue of ss. 49A and 49B of the
Act read with cl.18 of the agreenment as from January 1971
onwards for the supply of electrical energy to the
appel l ants for the electro-chemical, electro-thermal and
poli-vinyl chloride industry known as Messrs Shriram Vinyl &
Chemical Industries, Kota, fornerly known as Raj asthan Vinyl
& Chemcal Industries, and to levy the general surcharge of
15% thereon contrary to the terns and conditions of the
af oresai d agreenent for the supply of such electrical energy
to the appellants at a concessional rate for a periot of 20
years. Pursuant thereto, the Division Bench has upheld the
demand raised by the Board by its letter dated February 1,
1971 for paynent of Rs.11,67,959.95p. for the billing nonth
January 1971 onwards at nornal tariffs together with genera
surcharge of 15% /1t hereon under Schedul e HS/ LP/ HT- 1
applicable to all large industrial  consuners under the
Board's tariff notification dated April 26, 1969, under
cl.18 of the agreenent i.e. prior to the promul gation of the
Ordinance. It has also  upheld the demand raised by the
Board's letter dat ed - March 12, 1976 for - paynent of
Rs. 21, 35,506. 72p. for the billing nonth February 1976 at
normal tariff plus the general surcharge  of 15% thereon
under Schedule LP/HT-1 applicable to all large industria
consuners under the Board's tariff notification dated My
28, 1974 purporting to act under ss. 49A and 49B of the Act
read with «c¢1.18 of the agreenent for the period subsequent
to the promul gation of the O dinance

The principal question in controversy is ~whether ss.
49A and 49B of the Act were integrally connected with each
ot her; and if so, the retrospective confernment of a
prospective power validated any anount realized, or demand
nmade or created by the Board, according to the _uniform
tariffs fromtime to tinme,

647

fromor against any person clainmng any special tariffs
under any agreenent, undertaking, commtnment or concessions
made, before the first day of April 1964 i.e. the date when
the uniform tariffs were first franed by the Board at
different rates for different «clasess of consuners by its
notification dated March 18, 1964, notwithstandi ng-anythi ng
contained in the Act or in any such agreenent, undertaking,
conmitment or concessions so nmade. This question turns on a
construction of the provisions contained in ss. 49A and 49B
of the Act, the constitutionality of which has not been
chal | enged before us.

Sub-s. (1) of s. 49A of the Act by the use of a
nonobstante clause has the effect of nullifying all such
agreements, undertakings or commtnents made before the
first day of April 1964 by the Board or the Governnent of
Raj ast han or the Governnment of any covenanting State of
Raj asthan or in any judgnent and order of any court, and
provides that it shall be lawful for the Board to revise
fromtime totine, the tariffs fixed for the supply of
electricity to persons other than licensees and to frame
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uniformtariffs for the purpose of such supply in respect of
any period comencing on and from Septenber 16, 1966, the
date when new s. 49 had cone in force. Sub- s.(2) thereof
provides that in revising the tariffs or framng uniform
tariffs under sub-s.(1), the Board shall be guided by the
principles set out in s.59 and as respects any period
commencing on and from Septenber 16, 1966 i.e. after the
i ntroduction of the news. 49 of the Act, by the principles
laid down in sub-ss. (2), (3) and (4) of s. 49. Sub- s. (3)

of s. 49A provides that all such agreenents, undertaking,
conmitment or concessions as are referred to in sub-s.(1),
shall, insofar as they are inconsistent with the provisions

of sub-ss. (1) and (2) and to the extent of the tariffs fixed
or provisions nade therein. for such fixation, be void and
shal | be deenmed al ways to have been void. One of the crucia
guestions is whether the demand to be validated in terns of
s. 49B of the Act, had to be raised prior to February 7,
1976 and not on a date subsequent thereto and therefore the
appel l ants were |liable to pay the revised uniform tariff
under Schedule LP/HT-1 of the Board's tariff notification
dated May 28,1974 w.e.f. July 1, °1974. The contention on
behal f of the appellants is that s. 49B of the Act in terns
does not have the effect of validating the demand rai sed by
the Board by its letter dated March 12,1976 for paynent of
charges for the
648
supply of electrical energy to themat uniformtariff framed
by the aforesaid Board’'s notification dated My 28, 1974,
such a demand havi ng been nade after the pronul gation of the
Ordinance i.e. after February 7, 1976; and if that be so,
whet her the Board was only entitled to recover from the
appel l ants uniform tariff under Schedule HS/LP/HT-1 framed
by the Board's tariff notification dated April 26, 1969 as
from January 1971 onwards. Various subsidiary questions al so
arise, viz. whether the denmands so raised are violative of
Art.14, Art.19(1)(f) and (qg) and Art.31(2) of t he
Constitution.
The Fact's
Facts giving rise to these appeals are these. By an

agreenment dated July 28, 1961  the Rajast han State
Electricity Board, Jaipur agreed to apply the -appellants
with bulk electrical energy upto maxi num of 25,000 KW per
year for their Rajasthan Vinyl & Chemical Industries situate
at Kota for electro-chemcal, electro-thermal and PVC-and
allied industrial products at a concessional rate for a
period of 20 years wupon the terms and conditions contai ned
therein. .17 of the agreement provides for a special rate
of tariff as negotiated between the parties and is in these
terms :

"17. The consuner shall pay to the Board /every

nmonth charges for the electrical demand- nade by

the consunmer during the preceding nonth ‘at the

rate of 201.04/12 = Rs. 16.753 per KVA of the

demand assessed which shall be «calculated as

defined in clause 19."
We are inforned that this works out roughly to 3p. per unit.

Under c1.18 of the agreenent, the rate of supply was

reviewabl e by the Board every five years after January 1,
1971. Proviso thereto was in the nature of a rider and it
provided that the revision of rate shall be effected
provided the conponent of cost of generation out of the
total cost varied by 25%or nore fromthe cost |ast fixed
The rel evant part of cl.18 nay be reproduced

"18. ... .. ... The rate of supply as determined in

cl ause 17 above shall be reviewed every fifth year
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649
starting from the date of first supply provided
the conponent of cost of generation out of tota
cost varies by 25% or nore fromthe cost |ast
fixed. Further the rate fixed by this Agreenent
shall be reviewed only on or after 1st January,
1971."
It is not necessary to set out <c¢l1.31 which is the
arbitration clause. Cl.34(b) of the agreenent which has a
mat eri al bearing upon these appeals reads as follows :
"34(b) Nothing contained in this Agreenment or any

amendment t her eof shall restrict any rights,
obl i gations and discretions which the Board or the
Consuner has derived under any | egi sl ation

relating to supply and consunption of Electricity
enacted during the period of this Agreement."
It is necessary to nention that Messrs Rajasthan Vinyl

& Chem cal, Industries was set up by the appellants at Kota
for electro-chenical, electro-thermal and PVC and allied
i ndustrial products wth a capital investnent of Rs.10

crores as a result of  the Board agreeing to supply
el ectrical energy at a concessional rate which cane to be
known | ater as Messrs Shriram Vinyl & Chemical Industries.
It is a power oriented industry and electricity is the basic
raw material. The /only other industry 'of this kind in the
country was the one set up by Messrs Calico MIIls Ltd. which
has since been cl osed.

It is conmon ground that the Board comrenced supplying
el ectrical energy to the appellants with effect from March
1, 1963. The Board in pursuance of its powers under s. 49 of
the Act, with the prior concurrence of the State CGovernnent,
has been issuing various notifications from tine to tine
bringing into effect the revised tariffs for the supply of
electricity to its different classes of consunmers at
different rates. The first of these was notification dated
March 18, 1964 which brought into effect the revised tariffs
for the supply of electricity to its consuners and they
becanme applicable for the consunption recorded” for the
billing nonth May 1964  onwards. Cl1.3 of ~the said
notification provided that the revised tariffs shall replace
all existing tariffs and shall supersede all the existing
orders of the Board and the State Governnment in that behal f
with effect fromthe date of introduction of the revised
tariffs, except for the follow ng, nanely
650

"(i) Special <contracts for Large or Special |oads
separately negotiated or to be negoti ated; and
(ii) Special |oads for which concessional tariffs
have been already given under the orders of the
Gover nnent / Board. "

The second of these notifications was the one dated
July 26, 1966 by which the Board purported to | evy different
rates of surcharge on different classes of consumers with
effect fromthe billing nonth of Septenber 1966. The genera
surcharge i nposed on the appellants was 15% on the nornal
tariff. The third notification dated April 26, 1969 brought
into effect the revised tariffs for supply of electricity to
consuners falling wunder the category ’large industria
| oads’ viz. schedule HS/LP/HT-1 with effect fromthe billing
nonth June 1969, and the fourth dated May 28, 1974 naking
effective revised tariffs for the supply of electricity to
its consunmers fromthe billing nonth of July 1974. The third
and fourth notifications contained sinilar exclusionary
cl ause. According to the appellants, the uniformtariffs as
revised from time to time under the aforesaid notifications
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were not applicable to themin view of the said exclusionary
cl ause.

The appellants filed a petition in the H gh Court under
Art.226 of the Constitution assailing the power of the Board
to levy the general surcharge of 15% under the inpugned
notification dated July 26, 1966. The aforesaid wit
petition was allowed by Tyagi, J. by his judgnent dated
Cctober 17, 1969 by which the |eared Judge held that the
i mpugned notification |evying general surcharge of 15% was
ultra vires the powers of the Board insofar as the
appel l ants were concerned. The decision was based on the
ground that the parties having entered into a statutory
agreenment dated July 28, 1961 for a concessional rate of
tariff for the supply of electrical energy to the
appel l ants, there was a fetter created on the power of the
Board to wunilaterally increase the tariff under s.49 of the
Act and thereforethe —appellants could not be subjected to
payment of the general surcharge of 15% Feeling aggrieved,
the Board preferred an appeal against the judgment of the
| ear ned singl e Judge.

As fromJanuary 1, 1971, the Board manifested its
651
intention to the appellants to revise the concessional rate
of supply and charge themthe uniformrate of tariff under
Schedul e HS/LP/HT-1 as applicable to all  large industria
consuners and the general surcharge of 15% thereon in
exercise of its powers under cl.18 of the agreenent. There
foll owed several neetings between the officers of the Board
and the representatives of the appellants and they were
infornmed that they would have to pay for the consunption of
electricity at the nornal rate of tariff prevalent plus the
general surcharge of 15% It is quite evident from the
appel l ants’ letter dated Septenber 5, 1970 addressed to the
Chai rman of the Board that the Board had the power to review
the tariff insofar as they were concerned as and from
January 1, 1971. In their letter they adverted to cl.18 of
the agreenent which conferred power on the Board to review
the tariff on or after January 1, 1971 and referred to the
di scussion they had with the Chairman and other officials of
the Board, meking a request that the Board should furnish
the necessary details with regard to the total cost and the
conponent of cost of generation at the time of the supply
under the agreement as well as the relevant tinme, if any
revi ew of tariff was being contenplated. |In response
thereto, the Board by its letter dated Decenber 22/24, 1970
drew the attention of the appellants to cl.18 and stated
that the cost of generation had been worked out in the
office of the Board and it had been found that the present
cost was higher than 25% of the <cost of the time of
executing the agreenent as detail ed bel ow

"Conmponent of cost of generation

at the tinme of agreenent : 2. 089 P/ Kwh.
Conponent of cost of generation
during the year 1969-70 : 5.17 P/ Kwh."

It went on to say
“In view of this, the Board is entitled to review
the rates of supply to you and intends to charge
fromlst January, 1971, at the normal tariff
Schedul e HS/ LP/HT-1 (copy enclosed) plus 15%
general surcharge.™

Accordingly, the Board by its |letter dated February 1,

652

1971 enclosed a bill for the billing nonth January 1971 for

a sum of Rs.12,18,740.60p. at the normal tariff wth a

rebat e of Rs. 50, 780. 65p. whi ch wor ked out to
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Rs. 11,67,959.95p. It was stated that the rate of supply had
been reviewed by the Board under «cl.18 of the agreenent
w.e.f. January 1, 1971 and the rate charged was under
Schedule HS/LP/HT-1 applicable to all Jlarge industria
consunmers. W are informed that this works out to 7.67 p.
per unit exclusive of the general surcharge of 15% and to
8.73p. inclusive thereof and this nore or |ess represented
the actual cost of generation

On a petition filed by the appellants under Art.226 of
the Constitution assailing the validity of the demand rai sed
by the Board by its letter dated February 1, 1971 and the
enclosed bill for Rs.11,67,959.95p. on the ground that the
Board was not entitled to revise the tariffs applicable to
themunder c¢l.18 as fromJanuary 1, 1971, J.P. Jain, J. by
his order dated April 13, 1973 quashed the inmpugned bil
i ssued by the Board. He repelled the construction sought to
be placed by the -appellants on the terns of cl.18 of the
agreement and held that the Board was entitled wunder the
first part of cl.18 to review the rate of supply ’'every
fifth year ~starting from the first date of supply’, but in
view of the restrictive clause contained in the second part
of cl.18 it was inpermnissiblefor the Board to nake any such
upward revision in the rate of supply till January 1, 1971
He further rejected the contention of " the appellants that
the Board was not conpetent to review the tariff under cl. 18
prior to Mrch 1, 1973. He also heldthat it was not open
for them to contend that the cost of ~generation had not
varied by 25%or 'nore, they having by their letter dated
January 18, 1971 addressed to the Board declined to go into
the question of cost of generation as on the date |ast fixed

and at the relevant tine i.e. in the year 1969-70 on the
pretext that they were advised that the rate revision was in
no case due till March 1, 1973. The learned Judge next held

that in the circunmstances he would infer that the rise in
the cost of generation was at least 25% and accordi ngly the
Board was entitled to revise the rate of supply by 25% of
the rate specified in cl.17 upon the basis that the upward
revision in the rate of supply under <c¢l.18 nust be in
proportion to, or correlated wth, the actual rise’in the
cost of generation. In that view, he held -that the Board
could not unilaterally inpose the normal tariff in disregard
of the agreenent, and added
653
"Sub-s.(3) of s.49 of the Electric Supply Act,
1948 clearly enpowers the Board- to fix different
tariffs if it considers it necessary or expedient
for the supply of electricity to any non-licensee
having regard to the geographical position of the
area, the nature of the supply is required and any
other relevant factor. The petitioner conpany is
adnmttedly the biggest consunmer in the State and
the Board at one tine under the agreenent agreed
to give it an exceptional rate. Sub-s.(3) is an
exception to sub-s.(1) which |ays down that the

Board shall frame uniformtariff. Sub-s.(4) again
prescribes a limtation to sub-s.(3) that the
Board shall not give undue preference. It has not

been the case of the Board that by executing the
agreement any undue preference was shown to the
petitioner conpany."”
In conclusion, the learned Judge held that if the Board
claimed a further rise, it would have to establish that the
rise in the cost of generation was nore than 25% and it had
to for that purpose get the percentage in the cost of
generation determ ned either by rutual dial ogue or reference
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to arbitration.
Promul gation of the Electricity
(Supply) (Raj asthan Amendrent)
Or di nance, 1976
I ntroducti on of Sections 49A
And 49B into the Act.

Both the appellants and the Board preferred appeals.
Wiile the aforesaid appeals were pending in the Hi gh Court,
on February 7, 1976 the CGovernor of Rajasthan promnul gated
the Electricity (Supply) (Rajasthan Anendnment) Ordinance,
1976 by which new ss.49A and 49B were introduced into the
Act with retrospective effect to overconme the difficulty
created by the judgnent of the High Court in this case, and
nore particularly by the judgnent of this Court in Indian
Al umi ni um Conpany vVv.Kerala State Electricity Board [1976] 1
S.C.R 70. By the use of a non-obstante clause in sub-s.(1)
of s.49A the Legislature made it lawful for the Board to
revise, from time totime, the tariffs fixed for the supply
of electricity to persons other
654
than licensees and to frame uniformtariffs for the purpose
of such supply. Sub-s. (2) thereof provided that in revising
or framing tariffs under sub-s.(1) the Board shall be guided
by the principles set out in s.59 and as respects any period
commencing on and/from Septenber 16, 1966 i.e. the date on
whi ch the new s. 49 of the Act was brought into force, by the
provisions laid down in sub-ss.(2), (3) and (4) of s.49A
notw t hst andi ng anything contained in the Act. or in any
agreement, undertaking, commtnment or concession nade before
the first day of April 1964, i.e. the date when the uniform
tariffs were first franed by the Board by its tariff
notification dated March 18, 1964. Sub-s. (3) of s.49A
provides that all such agreenents, undertakings, comm tnents
or concessions as are referred to in sub-s. (1), shall
i nsofar as they are inconsistent-with the provisions of sub-
ss.(1) and (2) and to the extent of the tariffs fixed or
provi si ons nmade therein for such fixation, be void and shal
be deened always to have been wvoid. The agreenent between
the parties thus had the effect of nullifying the agreenent
between the parties entered into by the Board with the
appel  ants under s.49 of the Act  for the -supply of
electricity at a concessional rate for their industria
undertaking. Simlarly, by the use of a non obstante cl ause
s.49B provided that notwi thstanding anything contained in
the Act or in any agreenent, undertaking or concession as
are referred to in sub-s.(1) of s.49A, any anount realized
or demand rmade or <created by the Board or the CGovernnent
etc. according to the uniformtariffs in force fromtime to
time fromor against any person claimng any special tariffs
under any such agreenent, undertaking or concession nmade
before February 7, 1976, the date of pronulgation of the
Ordi nance, shall be deemed to have been validly realized,
made or created under the Act as anended by the O dinance.
It is necessary to reproduce s.49A in its entirety and s.49B
i nsof ar as rel evant, which read:

"49A. Power of the Board to revise certain tariffs

(1) Notwi thstandi ng anything contained in this Act
or in any agreenment, undertaking, conmtnment or
concessions nade, before the first day of April

1964 by the Rajasthan State Electricity Board or
the CGovernnent of Rajasthan or by the ruler or

655

CGovernment of any covenanting State of Rajasthan
or in any judgment or order of any court, it shal
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be lawful for the said Board to revise, fromtine
totine, the tariffs fixed for the supply of
electricity to persons other than |licensees and to
franme uniform tariffs for the purpose of such
suppl y.
(2) In revising the tariffs or framng uniform
tariffs under sub-section (1), the said Board
shall be guided by the principles set out in
section 59 and as respects any period comenci ng
on and fromthe 16th day of Septenber, 1966, by
the principles laid down in sub-sections (2), (3)
and (4) of section 49.
(3) Al such agreenments, undertakings, conmmtnents
or concessions ~ as are referred to in sub-section
(1), shall, in so far as they are inconsistent
with the provisions of sub-sections (1) and (2)
and to the “extent. of the tariffs fixed or
provi sions nade therein for such fixation, be void
and shal | “be deened al ways to have been voi d.
49B. Validation of certain tariffs etc. -
Not wi't hst andi ng _anything contained in this Act or
in any agreenment ;. undertaki ng or concession
referred to in sub-section (1) of secton 49A, or
in any judgment or order of any Court -
(a) any amount realized, or  demand nade or
created, by the Rajasthan State Electricity Board,
or the Governnment of Rajasthan or the ruler or
CGovernment ‘of any covenanting State of Rajasthan
according to the uniform tariffs in force from
time to tine, fromor against any person claim ng
any special tariffs under any such  agreenent,
undertaki ng or concession before the publications
inthe official Gazette of the Electricity Supply
(Raj ast han Anendnent) O-di nance, 1976, shall be
deenmed to have been validly realised, made or
created under this Act as anmended by the said
Or di nance. "
656
| mredi ately thereafter on March 12, 1976 the  Board
furnished the appellants with a bill - for payment” of an
amount  of Rs. 21, 35,506. 72p. for the billing month of
February 1976 at uniformrate, under Schedule LP/HT-1 franed
by the Board's tariff notification dated My 28, 1974
together with the general surcharge of 15%
The appellants were therefore constrainedto nove the
Hi gh Court under Art.226 of the Constitution challenging the
constitutional validity of ss.49A and 49B of the Act, as
i ntroduced by the aforesaid O dinance as al so the inmpugned
bill sent by the Board for the billing nonth of February
1976 for Rs.21,35,506.72p. On Novenber 4, 1976 the /Board
i ssued another notification under s.49(1) franmi ng  revised
uniformtariffs at different rates for different class of
consumers which becanme applicable fromthe billing nmonth of
Decenmber 1976. But unlike the wearlier notifications
prescribing uniform tariffs under s.49(1) of the Act, this
notification did not contain any exclusionary clause
granting exenption for specially negotiated | oads. Wiile the
matters were pending before the High Court, on Novenber 3,
1977 the Board furnished another bill to the appellants
claimng arrears amounting to Rs.5.57 crores on account of
the difference between the normal rate of tariff and the
agreed rate for the supply of electrical energy to themfor
the period fromJanuary 1, 1971 to January 31, 1976.
Again, the appellants filed another petition in the
H gh Court under Art.226 of the Constitution questioning
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their liability to pay the said anbunts. Both the aforesaid
wit petitions, nanely, the one challenging the vires of
ss.49A and 49B of the Act as well as the legality of the

i mpugned bill sent by the Board claimng Rs.21, 35,506.72p
for the billing month of February 1976, and the other
guestioning the legality and propriety of the bill dated

Novermber 3, 1977 raising a denand for paynent of Rs.5.57
crores on account of the difference between the uniform
rates of tariffs and the agreed rate of supply for the
period from January 1, 1971 to January 31, 1976 were
referred to a Division Bench

By the judgment under appeal, a Division Bench speaking
through Fudal, J. allowed the appeal preferred by the Board
657
and disnmissed that of ~the appellants as well as the wit
petitions filed by them ~The |earned Judge disallowed the
contention raised on behalf of the appellants as to the
constitutional validity of ss.49A and 49B of the Act as
i ntroduced by the Electricity (Supply) (Rajasthan Arendnent)
Act, 1976 _and upheld the right of the Board to revise the
rate of supply as agreed upon for the period conmencing from
January 1, 1971 onwards and enforced a denmand for paynent of
the difference between the uniformtariffs as fixed from
time to time and the agreed rate. Learned counsel for the
parties have placed no reliance on the judgnment of the
Di vi sion Bench which, according to them does not deal with
the points rai sed.

Extent. of the Appellants liability

W find it convenient at this stage to 'indicate the
extent of the appellants’ liability involved in these
appeal s. Fromthe abstract statenent filed by the Board, the
net anbunt due with interest as per the uniform tariffs
under Schedule HS/LP/HT-1 franed by the Board' s  tariff
notification dated April 26, 1969 for the period from
January 1, 1971 to June 30, 1974 and the uniform tariff
Schedul e LP/HT-1 framed by the Board' s tariff notification
dated May 28, 1974 for the period from July 1, /1974 to
February 6, 1976 together with the general surcharge of 15%
on the tariff from Septenber 16, 1966 and the interest
thereon comes to Rs. 14,50, 99, 654-47p. On the other hand, if
the appellants contention regarding the in applicability of
the uniform tariffs under Schedule LP/HT-1 of 1974 were to
prevail on the ground that the Board had failed to raise a
denmand for payment of electricity charges at that rate prior
to February 7, 1976, the date of pronulgation of the
O di nance, the net anount due on account of this difference
for the aforesaid period applying the wuniform tariff
Schedul e HS/LP/HT-1 of 1969 conmes to Rs.12,10,51, 510-46p
The resultant suns have been arrived at after ~making
adj ustment of various paynents nade by the appellants from
time to time towards the bills submtted by the Board as per
the interim orders passed by the H gh Court fromtine to
time together with interest, as also under the interi morder
of this Court dated OCctober 6, 1980 while granting specia
| eave and stay of the operation of the judgnent of the High
Court. W mmy state that the figures given in the abstract
statenent filed by the
658
Board more or less correspond with those in the statenent
filed by the appellants. The difference between the two

amounts with i nterest thereon at 9% works out to
Rs. 2,41,58,937. That is the magnitude of the claimin these
appeal s.

We had the benefit of hearing Shri Shanti Bhushan
appearing for the appellants and Dr. Y.S. Chitale, on behalf
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of the Board. At the very outset Shri Shanti Bhushan
| earned counsel for the appellants with all fairness stated
that he does not challenge the constitutional validity of
ss. 49A and 49B of the Act.

The nature of controversy.

The controversy in these appeals can be viewed from
three aspects. First rests on the interpretation of the
terns of the agreenent between the parties dated July 28,
1961 and the various clauses thereof, particularly clauses
18 and 34(b) which both have a naterial bearing. The second
on the construction of ss.49A and 49B of the Act, the scope
and effect of s.49A which by the non-obstante clause
nullifies the agreenent for the supply of electrical energy
at a concessional rate to the appellants and makes it |awfu
for the Board to charge the uniform tariff with
retrospective effect ~from Septenber 16, 1966 i.e. the date
on which the new s.49 “was introduced, and s.49B which
val i dates the making  of such ‘demand w th retrospective
effect. As also the validity of the demands created by the
Board by " its letter dated February 1, 1971 for the billing
nmonth January 1971 for Rs. 11, 67,959. 95p. wunder Schedul e
HS/LP/HT-1 to the Board' s tariff notification dated Apri
26, 1969 applicable to all large industrial consuners, and
the bill sent by the Board on March 12, 1976 for the billing
nonth February 1976 for paynment of Rs.21,35,506-72p. under
Schedule LP/HT-1 to the Board' s tariff notification dated
May 28, 1974. The third conprises of ~various subsidiary
issues as to whether the Board is precluded by the doctrine
of prom ssory estoppel from raising these demands, as al so
whet her such demands are violative of Arts. 14, 19(1)(f) and
(g) and 31(2) of the Constitution. W shall deal with these
contentions in seriatim
659

In order to appreciate the -issues involved, it is
necessary to deal with the legislative changes. Under s.49
of the Act as it stood at the relevant tinme i.e. on July 28,
1961, the date of agreenment, a general power was conferred
on the Board to supply electricity upon such terns and
conditions as it may, fromtime to tinme, fix having'regard
to the nmatters referred to in that section and the proviso
thereto directed the Board not to show undue preference to
any person in fixing the tariffs. The section was in the
following terns

"49. Provision for the sale of electricity by the
Board to persons other than |icensees :

Subject to the provisions of this Act and of any
regul ations made in this behalf, the Board nay
supply electricity to any person not being a
i censee upon such terns and conditions as’' the
Board may fromtine to tinme fix having regard to
the nature and geographi cal position of the supply
and the purposes for which it is required

Provi ded that in fixing any such terns and
conditions the Board shall not show undue
preference to any person."”

It appears that a view was taken by the Bonbay Hi gh
Court in a case relating to the Kal yan Borough Minicipality
that s.49 of the Act as it then stood, did not permt the
Board to franme uniform tariffs for consumers in conpact
areas as well as consumers in sparse areas, SO as to require
the former to pay a part of the cost involved in the supply
of electricity to the latter i.e. so as to cast a higher
burden on the consuner in a conpact area, where the cost of
supply was less. An appeal was brought by the Maharashtra
Electricity Board to this Court. During the pendency of the
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appeal, Parlianment enact ed t he Electricity (Suppl y)
Amendnent Act, 1966 by which the Act was anmended in various
particulars. It is only necessary to refer to tw sections
of the Anendnent Act viz. ss.11 and 24. Section 11
substituted, with retrospective effect, news. 49 in the
pl ace of old s.49, and s.24 of the anending Act vali dated
the inposition and collection of charges for the supply of
electricity, preventing any person fromclaining refund of
any anount paid by himin excess of
660
the ambunt due under the Act. The new s.49 of the Act runs
as follows :
"49. Provision for the sale of electricity by the
Board to persons other than Licensees :
(1) Subject to the provisions of this Act and of
regul ations, if ~any, made in this behalf, the
Board may supply electricity to any person not
being a |icensee upon such ternms and conditions as
the Board  thinks fit- and may for the purposes of
such supply frame uniformtariffs.
(2) tn fixing the uniformtariffs, the Board shal
have regard to all or any of +the follow ng
factors, nanely :-
(a) the nature of the supply and the purposes for
which it /is required
(b) the coordi nated devel opnent of the supply and
distribution of electricity within the State in
the nost « efficient and -econom cal manner, wth
particul ar reference to such devel opment in areas
not for the time being served or adequately served
by the licensee;
(c) the extension and cheapening of supplies of
electricity to sparsely devel oped areas.
(3) Nothing in the foregoing provisions ' of this
section shall derogate fromthe power of Board, if
it considers it necessary or expedient to fix
different tariffs for the supply of electricity to
any person not being a licensee, having regard to
t he geographical position of any area, the 'nature
of the supply and purposes for which supply is
requi red and any other rel evant factors.
(4) In fixing the tariff and terns and conditions
for the supply of electricity, the Board shall not
show undue preference to any person."
661
In Maharashtra State Electricity Board v. Kalyan
Borough Municipality & Anr. [1968] 3 S.C.R 137, this Court
reversed the decision of the Bombay Hi gh Court and it was
held that the levying of uniform tariff on the consuners
irrespective of whether they were in sparse areas or in
conpact areas, which was not directly related to the cost of
supply, did not amount to a colourable exercise of taxing
power by Parlianent.
The Electricity (Suppl y) (Raj ast han Amendnent )
Ordi nance was first pronulgated on February 7, 1976, later
replaced by the Electricity (Supply) (Rajasthan Arendnent)
Act, 1976 introducing ss.49A and 49B to the Act, to obviate
the difficulty created by the judgnment of the Hi gh Court in
this case as also by the decision of this Court in the case
of the Indian Al um nium Conpany v. Kerala State Electricity
Board [1976] 1 S.C. R 70. In the Indian Al um ni um Conpany’ s
case, the Court speaking through Bhagwati, J. held that
agreements for supply of electricity to the consuners for a
specified period at a special tariff are the result of
negoti ati ons between the Board and the consuners and hence a
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matter of agreement between them Such agreenments for the
supply of electricity to the consuners nmust therefore be
regarded as having been entered into by the Board in
exerci se of the statutory powers conferred under s.49(3) and
thus there could be no question of such stipulation being
void as fettering the exercise of the statutory powers of
the Board under s.49(1). The | earned Judge observed that in
fact such agreenents under s.49(3) represented the exercise
of the statutory powers and the Board could not unilaterally
frame uniformtariffs under s.49(1) of the Act in derogation
of such agreenents entered into under s.49(3). Upon that
basi s, the | earned Judge further observed that the Board was
not conpetent to enhance the charges under the guise of
fixing uniformtariffs because, sub-s.(1) of s.49 is subject
to sub-s. (3); and once special tariffs were fixed under
sub-s.(3) there could be no  question of fixing uniform
tariffs applicable to such consuners under sub-s.(1). Such a
power could not be exercised in violation of the stipulation
fixing special tariffs under sub-s.(3).

According to s.59 of the Act, the Board is required to
carry on -its operations without incurring any loss. In the
I ndi an Al umi nium Conpany’s case, however, the |earned Judge
repelled the contention of the Board that since it was
oper at -
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ing at a loss /it was bound under s.59 to readjust its
charges to avoid the loss. It was said that s.59 does not
give a charter to the Board to enhance its charges in breach
of a contractual obligation. The view taken by the Court in
that case woul d have had a di sasterous effect in some of the
States if new ss.49A and 49B were not _introduced by the
Ordinance. In the State of Rajasthan, not- only  specia
agreenments or concessions in tariffs were nade several years
ago by the covenanting States, but also by the old State of
Raj ast han after its formation asa Part B State; and if they
were allowed to continue, they would not cover the existing
cost of generation with the result that the burden of this
cost would have to be passed on to other consuners who do
not, in any way, benefit from such special” contracts
provi di ng concessional tariffs. It woul d have been
mani festly unjust and discrinmnatory that one consuner
shoul d benefit at the cost of other consumers or genera
tax-payers. It was therefore thought expedient to anend the
Act with retrospective effect so as to enable the Board to
revise the contractual rates in order to cover the cost of
generation from tine to time, nothw thstanding any specia
contract, undertaking or concession to the .contrary. See
Statenment of OCbjects & Reasons for the Electricity (Supply)
(Raj ast han Anendnent) Bill, 1976.

Purport and effect of ss. 49A and 49B of the Act.

It is a well-known principle that for the validation of
an invalid act done wunder an Act, it is essential that the
subsequent validating statute rmust confer power for the
doing of the Act at the time it was done, and that the power
shoul d al so be exercised. In the absence of such
aut horisation for the doing of the Act, the validation would
be futile as that would only anmount to attenpt to exercise a
power which exhypothesi did not exist. This has been
achieved by the Legislature by enacting s.49A of the Act.
The purport and effect of s.49A of the Act is to nullify the
judgment of the Hgh Court and nore particularly the
decision of this Court in Indian Al um nium Conpany’s case
l ayi ng down that sub-s.(1) of s.49 was subject to sub-s.(3)
and therefore the Board could not unilaterally frane uniform
tariffs under s.49(1) with respect to the class of consuners
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who were entitled to the supply of electricity at a specia

rate by virtue of agreements entered into by the Board with
them under sub-s.(3) of s.49. By the
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use of the non-obstante clause in s.49A(1), the Legislature
has removed the hurdle placed on the Board agai nst fram ng
of uniform tariffs with respect to such class of consuners
and by the retrospective confernent of a prospective power
enpowered the Board to raise a denand for paynent of the
di fference between the uniformtariffs in force fromtine to
time and the special rates as respects any peri od comenci ng
on and from Septenber 16, 1966 i.e. the date when the new
s.49 of the Act was brought into force. On its plain
construction, s.49A makes it lawful for the Board to revise,

fromtime totine, the tariffs fixed for the supply of
electricity to all such consumers who were enjoying specia

benefits by virtue of the agreenents entered into with the
Board under s.49(3) of the Act, and also to frame uniform
tariffs for the purpose of such supply, notw thstanding
anyt hi ng ‘contai ned in any agreenent, undertaking, commtnent
or concession to the contrary nmade by the Board before the
first day of April 1964. The non-obstante cl ause contai ned
in s.49(1) has clearly “the effect of overriding the
agreement between the parti es.

Section 49B of the Act by the non-obstante clause
provi des that notw thstandi ng anything contained in the Act
or in any agreement, undertaking or-concession referred to
in sub-s.(1) of s.49A, or in any judgnent or order of any
Court, any amount realized, or demand nade or created by the
Board, according to the wuniformtariffs inforce fromtinme
totinme, fromor against any person claimng any specia
tariffs under any such agr eenent’, undert aki ng or
concessions, before the publication in the official Gazette
of the Odinance i.e. before February 7, 1976, shall be
deened to have been validly realized, nmade or created under
the Act, as amended by the Ordi nance. A conbined readi ng of
ss.49A and 49B seeks to achieve a two-fold object. 'S.49B in
terns validates the demands rai sed by the Board by virtue of
its powers under s.49A against the appellants prior to the
promul gation of the Odinance on  February 7, 1976 for
paynment of the difference between the wuniformtariffs .in
force from time to tinme and the special rates as from
January 1, 1971. The other legal consequence is that the
appel l ants who were entitled to supply of electricity at a
concessional rate under the agreenent between the parties,
became subject to paynment of uniformtariffs in force from
time to tinme and it becane lawful for the Board to raise a
demand upon that basis subsequent to the pronulgation
664
of the Odinance and also to revise the tariffs fixed for
the supply of electricity to them The appellants do not
dispute their liability to pay for the supply of electricity
according to the wuniform tariffs fixed for all ‘large
i ndustrial consumers as from February 7, 1976 and the
dispute only relates to the power of the Board to raise a
denmand for paynent of the difference for the past period.

Contentions of the parties.

It is inthis setting and the factual background that
we are required to consider the subm ssions addressed to us.
As already stated, the controversy in these appeals can be
viewed fromthree aspects, nanely, (i) Interpretation of the
terns of the agreenent between the parties dated July 28,
1961, particularly cls. 18 and 34(b) thereof; (ii)
Interpretation of ss.49A and 49B of the Act; and (iii)
VWet her the demands raised by the Board for payment of the
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difference by the inpugned bills dated February 1, 1971 and
March 12, 1976 which involved the inposition of a liability
on the appellants by the retrospective conferment of a
prospective power under s.49A and the validation of such
power under s.49B was wholly arbitrary and irrational
confiscatory in nature and amunted to deprivation of
property w thout paynent of conpensation and was thus
violative of Arts. 14, 19(1)(f) and (g) and 31(2) of the
Constitution. It would be convenient to deal with the first
and third aspects together.

Interpretation of the agreenent

bet ween the parties :

Cl ause 18 of the agreenent.

As to the construction of the terns of the agreenent
between the parties we may first deal wth «cl.18. The
appel l ant’ s subnission is that on a true construction of the
agreement, cl.18 s nothing but an escalation clause and
therefore the Board was not entitled to unilaterally frane
uniformtariffs as due and payabl e by the appellants but the
rate of  ‘increase nust be in proportion to, or correlated
with, the _actual rise in the cost of generation. It is said
that in every case, the function of the Court is to find the
contractual intention by placing a construction of what is
just and reasonabl e.” The agreenent was for the sale and
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purchase of electricity and the prices had been specifically
stipulated by the parties in cl.17. A perusal of cl.17 of
the agreement which fixes the rate of supply at the rate of
201.04/12 = Rs. 16.753 per KVA of the demand assessed shows
that the rate had been worked out by the parties jointly on
the basis of sonme calculation with reference to the cost of
generation. The only reasonable construction should be that
clear co-relation between the <cost of  generation and
increase in the rate of supply had been stipul ated, as was
the view expressed by Jain, J. On re-determnation the rate
of supply could be increased only to the extent that the
cost of generation had gone up ‘and not to any arbitrary
extent. Cl1.18 1is not susceptible of a construction  which
could make the price of the goods totally uncertain and
dependent on the arbitrary wvolition of one party to the
contract. In this connection, the appellants placed reliance
on the foll owi ng passages from Anson’s Law of Contract, 25th
Edn., p.61:

"On the other hand, a transaction which at first
sight seens to have sone essential termof the
bargai n undetermined nmay, by inplication, if not
expressly, provide sonme nethod of  determ nation
other than a future agreenent between the parties.
In that event, since it is a maximof the | aw that
id certum estquod certumreddi potest, there will
be a good contract. In every case the function of
the Court is to put a fair construction on what
the parties have said and done, though the task is
often a difficult one when an instrunent —has
attenpted to record sone conplicated business
bargain. The parties nmaking such a bargain
naturally assume that it wll be carried out and
therefore do not always express it wth the
exact ness of term nology that [|awers, whose

pr of essi on | eads them to contenpl ate the
possibility of future disputes, m ght have
enpl oyed. "

It is accordingly urged that cl.18 was an escal ation
cl ause and therefore the-power of the Board to revise the
rate of supply arises as and when the cost of generation
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goes up, and therefore the rate nmust be in proportion to, or

correlated with, the actual rise in the cost of generation

Lear ned

666

counsel for the appellants tried to draw sustenance fromthe

followi ng extract fromthe Statenent of Objects & Reasons of

the Rajasthan Electricity (Supply) Arendnent Bill, 1976
"Such special agreenent or concessions in tariff
were made several years ago by covenanting States
and if they were allowed to continue, they would
not cover the existing cost of generation, with
the result that the burden of this cost would have
to be passed over to other consunmers....... "
"I't was, therefore, expedient to anmend the Act...
so as to enable the Board to revise the
contractual rates in order to cover the rising
cost of gener at i-on from time to time,
notw thstandi ng any special contract, undertaking
or concession to the contrary."

We find it difficult to subscribe to the contention
advanced by | earned counsel for the appellants that c1.18 is
an escalation clause and therefore the Board' s power to
revise the rate of supply nust be restricted to the actua
rise in the conponent of cost of generation. As rightly
poi nted out by |earned counsel appearing on behalf of the
Board, an ’'escalation clause’ according to its accepted
| egal connotation | neans a clause which takes care of the
rise and fall of prices in the narket, whereas the right to
review confers the power to revise the rate of supply. It is
submitted that c¢1.18.in_ terms provides that the rate of
supply as determned in-cl.17 shall be 'reviewed every fifth
year starting fromthe date of first  supply’. The word
"review in cl.18 necessarily inplies the power of the Board
to have a second | ook and to so adjust fromtime to tinme its
charges as to carry on its operations under the Act w thout
sustaining a loss. The parties clearly contenplated by c1.18
for a fresh revision of the rate once in a block of five
years. The only fetter on the power of review is that
contained in the proviso of c1.18. The limtations placed on
such power are two-fold in nature.. The first of these is
that such power of review shall be exercisable if the
conponent of cost of generation out of the total cost varies
by 25% or nore. The second is that such power shall not be
exerci sable by the Board till January 1, 1971. If the
parties intended c¢1.18 to be in the nature of an escalation
cl ause,
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the | anguage would have been different. In that event, the
rate of supply being linked with the conponent of cost of
generation would keep on progressively increasing. In
support of his subm ssions, |earned counsel for the Board
referred to us Butterworths’ Encyclopaedia of Forns &
Precedents, 4th edn.,Vol.3, p.148, Hudson’'s Building &

Engi neering Contracts, 10th edn., Keating's Bui | di ng
Contracts, 4th edn., p.498 and Black’s Law Dictionary, 4th
edn., p.639 giving different fornms of ’'rise and fall’ or

escal ator clause in building or comrercial contracts, and
the accepted neaning thereof. The expression ’escalation
clause’ has a well defined nmeaning. This is brought out
succinctly in American Jurisprudence, 2nd edn., vol.17,
p. 786 in these terns :
“In some contracts, there is what is known as an
escal ator or fluctuation clause, which is defined
as one in which the contract fixes a base price
but contains a provision that in the event of
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specified cost increases, the seller or contractor
may raise the price upto a fixed percentage of the
base, and such escalator clauses are generally
held to be sufficiently definite for enforcenent.”

In Corpus Juris Secundum vol.17, p.806, the |aw on the
subject is stated thus :

"(A) contract giving one of the parties the right
to vary the price is not unenforceable for |ack of
nmutual ity where the right is not an unlinited one,
as where its exercise is subject to express or
inmplied limtation, such as that the wvariation
must  be in _proportion to sone obj ectively
det erm ned base, or nust be reasonable; and this
rule has been applied to contracts containing so-
cal l ed "escal ator" cl auses. "

These consi derations ~however do not apply as on its
true construction. .18 cannot be regarded to be an
escal ation clause. There is therefore no basis for the
submi ssion that there could only be proportionate increase
keeping in “viewthe increase in the conponent of cost of
generati on.

The effect of cl.34(b) of the Agreenent
668

Turning next to cl.34(b), the rival contentions may be
set out. The appellants’ contention is that firstly, the
stipulation in cl.34(b) cannot be regarded as a contractua
stipulation at all and secondly, that ~in no case cl.34(b)
can possibly be nade applicable to any purported alteration
of contracting parties’ rights for a past period by means of
retrospective legislation. It was said that cl.34(b) cannot
be construed in a nanner favourable to the Board; all that
the parties contenplated was that the  nmutual rights and
obligations would be subject to future |egislations on
supply and consunption of electricity but such |egislations
necessarily had to be valid legislations and if cl.34(b) was
to be treated as a contractual stipulation providing that
the rights stipulated in the agreement were subject to any
nodi fication by any legislation, valid or invalid, cl.34(b)
will have to be struck down as a totally uncertain clause
whi ch cannot find place in any contract and such clauses
have been described as meaningless terms in Anson’s Law of
Contract, 25th edn., p.63

"Finally, we should note that if the contract
contains an indefinite, but subsidiary provision

the courts have felt at liberty to strike it out
as being wthout significance, and to give effect
to the rest of the contract wi t hout t he
meani ngl ess term"”

The contention to the contrary on behalf of the Board
is that a plain reading of «cl.34(b) nakes the contract
subject to any legislation. The right which the parties
derived under the agreenment for supply of electricity at a
concessional rate wunder s.49 of the Act was therefore
def easi bl e. That being so, it would be as if ss.49A and 49B
of the Act had to be read into the contract and therefore
becane a contractual term The submission is that the
appel l ants derived a right to get electricity at a

concessional rate only for a limted period till January 1,
1971 and thereafter the Board derived the power to revise
the rate of supply wunder cl.18. It was conpetent for the

Legislature to enact a law providing for application of
uniform tariffs notw t hst andi ng any such conmi t ment,
undertaking or concession to the contrary made during any
period prior to April 1, 1964. There is, in our opinion
consi derable force in the subm ssions advanced on behal f of
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It is not uncommon for statutory contracts to contain a
termlike cl.34(b) which nakes the contracts subject to
future legislations. Such a clause can usually be found in
forest or excise contracts relating to the grant of a
privilege which subjects the nutual rights and obligations
flowing from such a contract to be liable to be altered or
nodi fi ed by subsequent |egislations. Although there was no
such term in the Indian A um nium Conpany’s case, even So,
the Court speaking through Bhagwati, J. observed

"(A) case may conceivably arise where there may be
an overriding 'statutory provision which expressly
or by necessary inplication authorizes the public
authority to “set ~at naught, 1in certain given
circunstances, a . stipulation though made in
exerci se-of a statutory power. Were there is such
a statutory provision, the stipulation would
certainly be binding..."

On.a plain construction of the terns of the agreenent,
the appellants were no doubt ~guaranteed the supply of
electricity for a period of 20 years but the right to get
the supply at the concessional rate was subject to the power
of the Board to effect a revision of "the rate of supply
every fifth year starting fromthe date of first supply
subject to the only restriction that such revision could not
be effected before January 1, 1971. The Board’'s contention
that the ri ght of the appellants to the supply of
electricity at a concessional -rate wunder the agreement
entered into by the Board with them under s.49 of the Act

was defeasible, is clearly well-founded and nust be given
effect to. It follows that the rights derived by the
appel l ants under t he contract ~were  subject to the

stipulation contained in cl.34(b) which nade the nutual
rights and obligations of the parties subject to any
legislation relating to supply and consunpti on of
electricity enacted during the period of the agreenent.

It was rightly contended on behalf of the Board that
whil e the Board under the agreenent had undertaken to supply
the appellants 25MNpower for a period of 20 years, the
concessional rate of supply was assured to themonly till
January 1, 1971 and coul d not be had for ever. The schene of
the Act is that the Board is required to function w thout
| oss
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and to achieve the said purpose, the Board is vested with
power to adjust its charges fromtine to tine. There was no
justification for the Board to give preferential treatnent
any longer to the appellants who were bul k consunmers beyond
January 1, 1971 as against all other Ilarge industria
consunmers who were subjected to wuniform tariffs  under
schedul e HS/LP/HT-1 under the Board's tariff notification
dated April 26, 1969. Once it was found by the Hi gh Court
that the component of cost of generation out of the tota
cost as on the date of Board' s tariff notification of Apri
26, 1969 had increased at least by 25% the fetter on that
power was renoved and the Board was entitled to demand
paynment according to the wuniform tariff under schedule
HS/ LP/ HT-1 applicable to all large industrial consuners but
for the agreenent.

Under the restrictive covenant contained in cl.18, such
revision of rate could not be effected by the Board til
January 1, 1971. Once the period was over, the Board was
entitled to have a second |ook and taking an overall view
when it found that it was no longer possible to supply
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electricity at the concessional rate which had no reasonabl e
relation to the uniform tariff under HS/ LP/HT-1 applicable
to all large industrial consunmers, it manifested its
intention to review the rate of supply fromJanuary 1, 1971

The appellants knew that the review of rate was due on
January 1, 1971 as is clear fromtheir letter dated Decenber
5, 1970 by which they wanted to know the extent of increase
and the basis therefor. |In response thereto, the Board by
its letter dated December 22/24, 1970 left themin no doubt.
It was nade clear to them by the Board that the uniform
tariff under HS/LP/HT-1 framed by the Board s tariff
notification dated April 26, 1969 would be applicable to
themas to all other large industrial consuners. The Board
by its subsequent letter dated February 1, 1971 intinmated
its decision to chargeuniformtariff at that rate fromthe
billing nonth of January 1971 onwards, and the genera

surcharge of 15%thereon fromJuly 1966 upon Decenber 1970.
At no stage, did the appellants contend that cl.18 was an
escal ation clause and the rate should be increased in
proportion to the rise in the cost of generation. They only
asserted that it should be 'reasonable’ and the extent of
i ncrease deterni ned.

On a fair construction of the terms of cl.34(b) taken
in conjunction with the conduct of the parties, the
conclusion is
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irresistible that the parties had contenplated that the
mutual rights and obligations under the contract would be
subject to alteration by future-legislation. That being so,
Ss.49A and 49B of the Act have to be read into the contract
and these provisions by virtue of c¢l1.34(b) ‘becane a
contractual stipulation.

Whet her the raising of demand for payment of the
di fference between the uniform tariffs and the
agreed rate was in disregard of the guiding
principles contained in s.49(3) contrary to the
mandat e of s.49A(2) of the Act.

Faced with the difficulty,  learned counsel for the
appel l ants contended that the Board in raising the impugned
demands against the appellants for - paynent of ~charges
according to the uniformtariffs franmed under s.49(1) of the
Act from time to tine, as per its letter of denand dated
February 1, 1971 for paynent of Rs.11,67,959.95p. for the
billing nonth of January 1971 onwards under - schedul e
HS/ LP/ HT-1 under the Board' s tariff notificati on dated Apri
26, 1969 and its subsequent letter of demand dated March 12,
1976 for paynent of Rs.21,35,506.72p. for the billing nonth
of February 1976 under schedule LP/HT-1 under the Board s
tariff notification dated May 28, 1974 purporting to act
under ss.49A and 49B of the Act read wth cl1.18 of the
agreenment, had not any regard to the special circunstances
on the basis of which the appellant’s set up its industry
which required electricity at very reasonable rate in order
to be able to sustain its operations. It is further urged
that while s.49A of the Act m ght have enabled the Board to
increase the special tariff applicable to the appellants

even in disregard of the limtations inmposed on such
revision by c1.18 of the agreenent, the special position of
the appellants’ industry could not be totally disregarded.

In other words, while the concessions stipulated by the
agreenment under s.49(1) of the Act could have been altered
in proportion to the rise in the cost of generation, such
concession could not have been altogether elimnated as that
woul d anount to a total disregard of the guiding principles
contained in s.49(3) and thus contrary to the mandate of
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s.49A(2) of the Act. Sub-s.(2) of s.49A further provides
that in revising such tariffs or framing uniformtariffs as
respects any period comencing on and from Septenber 16,
1966
672
the Board shall be guided by the principles laid down in
sub-ss. (2), (3) and (4) of s.49A of the Act. At first
bl ush, this argument plausible though it appears, is on
closer scrutiny not well-founded. It ignores the true object
and purpose of the enactnment and fails to give due effect to
the provisions of ss.49A and 49B of the Act wth a
retrospective effect which clothed the Board with power to
nmake the wuniformtariffs  applicable to bulk consuners like
the appellants who under agreenents entered into with the
Board on July 28, 1961 i.e. before April 1, 1964, the cut
out date nentioned in sub-s.(1) of s.49A had been to the
great financi al detriment of the Board enj oyi ng a
concessional rate of supply which had no relation to the
exi sting cost of generation, with the result that the burden
of this cost had to be passed over to other consuners. As is
clear fromthe Statenent of Objects and Reasons of the Bill
the Legislature thought it expedient to anend the Act so as
to cover the rising -cost of generation fromtime to tinme,
notw t hst andi ng any special contract; undert aki ng or
concession to the contrary. The legislative mandat e
contained in ss.49A and 49B of the Act as introduced by the
Raj ast han El ectricity (Supply) Amendnent Act, 1976 subserves
the public interest to ensure that the Board shall not, as
far as practicable, after taking credit for any subvention
from the State Governnent under s.63, carry on its
operations under the Act at a1l oss.

Power of the Board to unilaterally franme uniform

tariffs under sub-s.(1) of s.49 of the Act in

derogation of the agreenent under s.49(3):

Pl acing strong reliance on  the decision of this Court
in the Indian Al um nium Conpany’s case, |earned counsel for
the appellants drew our attention to various observations
nmade by Bhagwati, J. during the course of his’ judgnent
| ayi ng down that under the schene of the Act the Board coul d
not unilaterally frame uniformtariffs under s.49(1) of the
Act in derogation of such agreenents entered into under
s.49(3) and therefore was not conpetent —to enhance the
charges under the guise of fixing uniformtariffs because
sub-s. (1) of s.49 is subject to sub-s.(3) and, once specia
tariffs were fixed under sub-s.(3), there could be no
guestion of fixing uniform tariffs applicable to such
consumers under sub-s. (1) and that
673
such a power could not be exercised in violation of  the
stipulation fixing special tariffs under sub-s.(3). Enphasis
was particularly laid on the observations of Bhagwati, J. in
the I ndian Al um nium Conpany’ s case where after referring to
the wearlier decision of this Court in Kalyan Borough
Muni ci pality’s case, supra, the | earned Judge observed that

(i) the cost was not the sole criterion in fixing tariffs
under s.49(1) and (ii) where the Board was wunder a
contractual obligation not to charge under a stipulation
validly nade wunder s.49(3) anything nmore than a specified
tariff for a specified period, it would not be practicable
for it to enhance its rates of charges even if it finds that
it is incurring operational |oss. That view expressed by the
| earned Judge proceeded on the hypothesis, to use his own
words, that ’'Section 59 does not give a charter to the Board
to enhance its charges in breach of its contractua
stipulation’. W are afraid, the contention cannot prevail
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Nor are the appellants entitled to any relief on the basis
of the decision of this Court in Indian Al um nium Conpany’s
case. The State Legislature under Entry 38 of the Concurrent
List was conpetent to enact the Rajasthan Electricity
(Supply) Amendrment Act, 1976 and introduce the inpugned
provisions contained in ss.49A and 49B wth retrospective
effect to overcone the difficulty created by the decision of
this Court in Indian Alumnium Conpany’'s case. These
provi sions so enacted confer an enabling power on the Board
to revise the tariffs fromtime to time notw thstanding any
provision of the Act or any agreenent, wundertaking or
concession to the contrary, and also to frame uniform
tariffs with respect to the class of consuners enjoying
speci al benefits under agreements entered into wth the
Board under s.49 of the Act. There being a change in the | aw
brought about by the introduction of ss. 49A and 49B of the
Act by the Electricity ~(Supply) (Rajasthan Amendnent) Act,
1976, the  Courtis bound to give effect to these provisions
notw t hst andi ng anything contained in the Act or in any
agreenment', undertaking, commtnent  or concession to the
contrary nmade by the Board before the first day of Apri
1964, or the decision of this Court in Indian Al uminium
Conpany’ s case.
Scope and effect of Sections 49A and 49B of the
Act: Power of the Board to raise denmands for
paynment of /the difference between the wuniform
tariffs and the agreed rate wth retrospective
effect and'the validation thereof
674
Turni ng next to the second aspect, question.is whether
the Board was entitled to recover fromthe appellants the
di fference between the uniform tariffs and the agreed rate
for the supply of electricity to themwth retrospective
effect by virtue of the powers derived under ss.49A and 49B
of the Act read with cl1.18 of the agreement. That depends on
the construction of ss.49A and 49B of the Act. The question
pertains to two periods : (i) fromJanuary 1, 1971 to My
31, 1974 and (ii) fromJune 1, 1974 to February 6, 1976.
According to its plain terns, s.49A has been structured in a
manner to attain a two-fold object. In the first place, the
non- obstante caluse in sub-s.(1) of s.49A has the effect of
overriding the provisions of the Act and nullifying the
judgrment of the High Court and nore particularly of this
Court in Indian Al um nium Conpany’s case which invalidated
the framing of uniform tariffs by the Board under s:49(1)
with respect to consuners who were entitled to the supply of
electricity at a special rate by virtue of the agreements
entered into by the Board with them under sub-s.(3) of s.49
of the Act. Sub-s.(1) of s.49A is <clearly an enabling
provision and nakes it lawful for the Board not only to
revise from tine to time the tariffs applicable - to such
class of consumers but also to frame wuniform tariffs
applicable to them as respects any peri od comenci hg on and
from Septenmber 16, 1966 i.e. the date when the new s. 49 was
brought into force. Sub-s.(2) thereof provides that in
revising the tariffs or framng uniformtariffs, the Board
shall be guided by the principles set out in s.59. It
further provides that as respects any period comenci hg on
and from Septenber 16, 1966, it shall also be guided by the
principles laid down in sub-ss. (2), (3) and (4) of s.49.
Such powers of revising the tariffs or framng uniform
tariffs were exercisable notw thstandi ng anythi ng contai ned
in the Act or in any agreenent, undertaking or concession to
the contrary nade by the Board before the first day of Apri
1964 or the judgment and order of any Court. Sub-s. (3) of
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s.49A provides that all such agreenents, undertakings,
conmtrments or concessions as are referred to in sub-s. (1),
shall, insofar as they are inconsistent with the provisions

of sub-ss. (1) and (2) and to the extent of the tariffs fixed
or provisions nmnmade therein for such fixation be void and
shall be deened always to have been void. Secondly, sub-
s. (1) of s.49A as construed prospectively makes it |awfu

for the Board to revise the tariffs fromtinme to tinme and to
675

franme uniform tariffs wth respect to such class of
consumers on or after February 7, 1976, the date on which it
was brought into force.

According to its ‘plain |language, the non-obstante
clause in sub-s.(1) of s.49B has the effect of overriding
the provisions of the “Act or any agreenment, undertaking or
concession referred to -in sub-s. (1) of S. 49A. The
consequence that ensues is this. Sub-s.(2) of s.49B provides
that any anount realized or denmand made or created by the
Board, according to the wuniformtariffs in force fromtine
to tine, —under s.49 from or -agai nst any person clai m ng any
special tariffs wunder any such agreenment, undertaking,
conmitrment or concession made before February 7, 1976, the
date of pronulgationof the Odinance, contrary to the
decision of this Court in Indian Al um nium Conpany’ s case or
of the H gh Court; shall be deened to have been validly
realized, nade or created under the Act. The appellants do
not dispute their liability to pay uniformtariffs fixed
fromtime to tine as from February 7, 1976. The controversy
isonly wthregard to their liability to 'pay uniform
tariffs fixed fromtime to time for the past period and the
extent of their liability.

Liability of the appellants to pay uniformtariffs
franed by the Board fromtinme to time under s.49A
read with s.49B for the period prior to February
7, 1976 and the corresponding right of the Board
to rai se such denands.

Shri Shanti Bhushan contends that ss.49A and 49B were
integrally connected and were intended and neant to achieve
a joint purpose which was nerely to validate -such of the
past actions of the Board as woul d have been valid if s.49A
had already been in force at the relevant time. He contends
that if the Board's wuniformtariff notifications dated My
18, 1964, April 26, 1969 and May 28, 1974 had not contai ned
an exclusionary clause (3) set out above, for the exclusion
of all consunmers who were governed by specially negoti ated
tariff, any demand raised under s.49A of the Act on the
basis of such uniformtariffs fixed fromtine totine prior
to February 7, 1976 would have been validated under s.49B
notw t hstanding that the said denands when nmade were not
authorized in view of the stipulations contained in the
agr ee-
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ment. As to the claimfor the period fromJanuary 1, 1971 to
May 31, 1974, the |earned counsel wurges that the Board is
seeking to recover from the appellants charges for the
supply of electricity as per normal tariff prescribed under
the Board' s notification dated April 26, 1969. As to this he
mainly relies on the exclusionary clause (3) of the said
tariff notification. As to the period fromJune 1, 1974 to
February 7, 1976 for which the Board raised a demand for
paynment of the charges for the supply of electricity at
normal tariff franmed by the Board s notification dated My
28, 1974, apart fromrelying on sinilar exclusionary clause
contained therein, he submits that the Board never nade a
demand on the appellants that they would have to pay for the
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supply of electrical energy at normal tariff as framed by
the Board' s tariff notification dated May 28, 1974. In fact,
he submits that there was no letter sent by the Board to the
appel l ants like the one dated Decenber 22/24, 1970 by which
it mde a demand for paynent of charges at uniformtariffs
franed by the Board's tariff notification dated April 26,
1969. The |earned counsel urges that as is clear fromthe
terms of s.49B of the Act, the demand to be validated had to
be raised prior to February 7, 1976 and not on a date
subsequent thereto. He subnmits that it was therefore not
open to the Board to nake a demand fromthe appellants for
payment of charges for the period commencing from June 1
1974 and ending with February 6, 1976 according to the
uniform tariff of 1974. There is, in our opinion
consi derabl e force in the argunent.

Dr. Chitale tried toinpress upon us that s.49A of the
Act must after February 7, 1976, the date of promul gation of
the Ordinance, operate on its own force and therefore the
Board was entitled to raise demands at uniformtariffs under
schedul e 'LP/HT-1 under the Board' s tariff notification dated
May 28, 1974 from that date till ~Novenber 4, 1976 and
thereafter as per the revised uniformtariffs as framed by
the Board's notification dated Novenber 4, 1976. As regards
the past period i.e. as fromJanuary 1, 1971 to February 6,
1976 he contends that  s.49A could still be had recourse to
by the Board without the aid of s.49B.. The subnssion
proceeds upon the basis that the power  of the State
Legi slature to nmke a | aw under Entry 38 of List IIl of the
Seventh Schedul e carries with it the ancillary power to make
alawwith retrospective
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effect. It <could therefore enact a provision like s. 49A
prescribing a rate of wuniformtariff wunder s.49(1) wth
retrospective ef f ect as from January 1, 1971
notw t hst andi ng anything contained in the Act or 'in any
agreement, undertaking, commtnent - or concession to the
contrary entered into by the Board after the first day of
April 1964. W find it rather difficult to wuphold the
contention. The question does not really arise because the
Legi sl ature has not franed a law for the -inposition of
uniformtariffs on consunmers wth retrospective effect.
S.49A is primarily enacted to override the provisions of the
Act or of any agreenment, undertaking, conmtnent or
concession to the contrary nade by the Board or the
Covernment prior to the first day of April 1964 for the
supply of electricity to consuners at a concessional rate
relatable to s.49(3) of the Act. That is the clear effect of
the non-obstante clause which removes the ‘|legal hurdle
placed in the way of the Board fram ng uniformtariffs under
s.49(1) of the Act for such class of consumers. Sub-s. (1) of
s.49A provides that it shall be lawful for the'Board to
revise the tariffs from tine to time and to frame uniform
tariffs for the supply of electrical energy. The words it
shall be lawful’ used in s.49A (1) are essentially in-the
nature of conferment of a prospective power. Sub-s.(2)
t hereof however further states that in revising or fram ng
such tariffs wunder sub-s.(1), the Board shall be guided by
the principles set out in s.59 of the Act. It then goes on
to say that as respects any period conmencing on and from
Septenber 16, 1966 the Board shall al so be governed by the
principles laid down in sub-ss.(2), (3) and (4) of s.49A
Sub-s. (3) nakes al | such agreenents, undert aki ngs,
conmitments or concessions as are referred to in sub-s.(1),
i nsofar as they are inconsistent with the provisions of sub-
ss.(1) and (2) and to the extent of the tariffs fixed or
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provi si ons nmade therein for such fixation, be void and shal
al ways be deened to have been void. A conbined reading of
these provisions shows that the Board is relieved of the
shackl es of the contractual obligations flowing from the
agreements relatable to s.49(3), and the Board is empowered
interms of s.49A to revise the tariffs or frame uniform
tariffs with respect to consuners enjoying special benefits
as from Septenber 16, 1966.

As already stated, the Board could not on the strength
of s.49A al one recover the difference between the uniform
678
tariffs fixed fromtime to time and the agreed rate of
supply from the appellants for the period fromJanuary 1,
1971 to February 6, 1976 without the aid of s.49B. S. 49B on
its terms has no application unless there was a demand
raised or created prior to February 7, 1976, the date of
promul gati on of t he Or di nance. There is therefore
i nsuperabl.e barrier in applying the uniform tariff under
schdule LP/HT-1 framed by the Board's tariff notification
dated May 28, 1974 fromthe billing month of July 1974 i.e.
fromJune 1, 1974 to February 6, 1976. Although the uniform
tariff under schedule LP/HT-1 of 1974 was brought into force
fromthe billing month of July 1974 i.e. with effect from
June 1, 1974 the Board never intimted the appellants that
they woul d have to/pay charges for the supply of electricity
to them at that rate. Undoubtedly, no letter |like the one
dat ed Decenber 22/24, 1970 denandi ng paynment  of charges for
the supply of electricity was however witten by the Board
to the appellants intimating them that they would be
governed by the schedule LP/HT-1 framed by the Board s
tariff notification dated May 28, 1974. That being so, the
appel l ants woul d now be liable for the periodin question to
pay charges at the uniformtariff as per schedule HS/ LP/-HT-
1 framed by the Board's earlier tariff notification dated
April 26, 1969.

Liability to pay the general surcharge.

That takes wus to the question whether the Board had no
power under the Act to levy a surcharge. 'The word
"surcharge’ is not defined in the Act. Plainly, the word
"surcharge’ neans an additional or extra charge or paynent:
Shorter Oxford English Dictionary, p.2199. As held by this
Court in Bisra Stone Line Conpany Ltd. & Anr. v. Oissa
State Electricity Board & Anr. [1976] 2 S.CR 307 a
surcharge is in substance an addition to the stipulated
rates of tariff and enhancement of the rates by way of
surcharge is well within the power of the Board to fix or
revise the rates of tariff under the provisions of the Act.
In the Indian Al um nium Conpany’s case, supra, there was no
provision in the agreenent wth regard to the revision of
tariff, such as we find in cl.18 of the agreenent. W nust
however refer to the decision of this Court in Ms. Titagarh
Paper MIls Ltd. v. Oissa State Electricity Board & Anr.
[1975] 2 S.CR 436 where the Court t aki ng into
consi deration cl.13 of the agreenent therein which was in
679
termsimlar to cl.18, had to consider the scope and effect
of ss.49 and 59 of the Act and follow ng the decision in the
I ndi an Al um ni um Conpany’s case st at ed:

"Neither s. 49 nor s. 59 confers any authority on
the Board to enhance the rates of supply of
electricity where they are fixed under a
stipulation made in an agreenent. The Board has no
authority under either of these two sections to
override a contractual stipulation and enhance
unilaterally the rates for t he supply of
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electricity.”
The Court accordingly in Bisra Stone Linme Conpany’s case
held that the power of revision of rates of the Board under
s.49(1) and (2) as also under s.59 of the Act remmined under
suspended ani mation during the subsistence of a statutory
agreement entered into in conformty with s.49(3) of the
Act. But this pro tenpore ban on revision of rates could
only last till the legislature introduced ss.49A and 49B of
the Act empowering the Board to revise the rates and frame
uniform tariffs with retrospective effect. This was
constitutionally pernissible as indicated by Bhagwati, J. in
the I ndian Al um ni um Conpany’ s case in these words :
"(A) case may conceivably arise where there may be
an overriding statutory provision which expressly
or by necessary inplication authorises the public
authority ~to set at naught , in gi ven
circunmstances, a stipulation though made in
exercise of a statutory power."

The Board was therefore well wthin its rights in
raising.a denand by its letter dated February 1, 1971 that
the appellants would be subject not only to uniformtariffs
under Schedul e HS/ LP/HT-1 applicable to all large industria
consunmers as fromJanuary 1, 1971 in terms of cl.18 of the
agreenment but alsobe subject to the general surcharge of
15% for the period comencing on and from Septenber 16,
1966, the date nmentioned in sub-s.(2) of s.49A. The genera
surcharge of 15%as also the uniformtariff were part of the
general burden borne by all consuners alike. Watever may
have been the position wunder the old s.49, the new section
as substituted by
680
the Anendnment Act 30 of 1966, makes it plainthat the Board
can fix wuniformtariffs. The power ~to fix uniformtariffs
nmust necessarily include power to nake uniformincrease in
tariffs. S.49A had the effect of renoving the Board fromthe
shackl es of the agreenent to supply electricity at
concessional rate entered into under s.49. The effect of the
non- obstante clause in sub-s.(1) of s.49A was to nullify the
agr eenent .

Subsi di ary issues : Article 31(2)

Finally, there still remains the third aspect. Various
subsidiary issues were raised, nanely, whether the denand
raised by the Board against the appellants for paynent of
the difference between the uniformtariffs and the agreed
rate for the period subsequent to January 1, 1971 was
violative of Art.14, Art.19(1)(f) and (g) and Art.31(2) of
the Constitution. O these, the main contention put forth by
Shri Shanti Bhushan, is that the extingui shnent of the right
which the appellants had to get electricity at concessi ona
rate for a period of 20 years which was enforceabl e agai nst
the Board as held in the Indian Al um ni um Conpany's case by
s.49A, and the conferral of a corresponding benefit to the
Board to revise the tariffs fromtime to time and to frame
uniform tariffs for supply of electricity to them as
respects any period subsequent to Septenber 16, 1966 (here
we are concerned with the period subsequent to January 1,
1971), anmounted to deprivation of property wthout paynent
of compensation and in contravention of Art.31(2). He goes
to the extent of contending that the matter is concl uded by
the seven-Judges’ decision of this Court in the case of
Madan Mohan Pathak v. Union of 1India [1978] 3 S.C R 334
where the nmjority held that the concept of property in
Art.31 is not a narrow concept and at p.359 of the Report
accepted the view expressed by Hegde, J. in the Privy Purse
case [1971] 3 S.C.R 9 that any right which was enforceable
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through courts was property. W were referred to severa
passages in the judgnent delivered by Bhagwati, J. to derive
home the point that it was not necessary for the lawto
provide in so nmany words that property was transferred to
the State or to a Corporation owned or controlled by the
State for attracting the provisions of Art.31(2) and
particularly enphasis was laid on the foll owi ng observations

"Where by reason of extinguishnent of a right or
681

interest of a person, detrinent is suffered by
him and a corresponding benefit accrues to the
State, there would be transfer of ownership of
such right or interest to the State. The question
woul d always ~be : who is the beneficiary of the
exti ngui shnent of t he ri ght or i nt erest
ef fectuated by the law ? If it is the State, then
there woul d - be transfer of ownership of the right
or interest to the State, because what the owner
of the right or interest would have | ost by reason
of the extingui shnent would be the benefit accrued
to the State.”

The Court observed in® MM Pathak’s case that the
direct effect of the inmpugned Act was to extinguish or put
an end to the debts due fromthe Life Insurance Corporation
toclass |1l and Cass |V enployees. This was not disputed
on behal f of the Life Insurance  Corporation and the
controversy was whether the extinguishment of these debts
i nvol ved any transfer of ownership of property to the Life

I nsurance Corporation. It was conceded by the |[earned
Attorney-General on behalf of the Life Insurance Corporation
as a proposition of lawthat an illegal deprivation of a

pecuni ary benefit to which any person is entitled under any
| aw anpbunts to deprivation of property wi'thin the meani ng of
Art.31(2). He however sought to nake a distinction between
ext i ngui shment and transfer of ownership of a debt and
contended that when ownership of a debt is transferred, it
continues to exist as a debt in the hands of the transferee,
but when a debt is extinguished it ceases to exist as 'a debt
and it is not possible to say that the debtor has becone the
owner of the debt. In dealing with the contention, the Court
observed at p.368 of the Report, that where by reason of
extingui shment of a right or interest of a person, detrinent
is suffered by him and a correspondi ng benefit accrues to
the State, there would be transfer of ownership of such
right or interest to the State. The Court stated that the
guestion would always be : who is the beneficiary of the
extingui shment of the right or interest effectuated by the
law ? If it 1is the State, then there would be transfer of
ownership of the right or interest to the State, because
what the owner of the right or interest would have |ost by
reason of the extingui shment woul d be benefit accrued to the
State. It referred to the view expressed by Hegde, J. in
State of Madhya Pradesh v. Ranojirao Shinde,
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[1968] 3 S.C R 489, that it was possible to view the
abolition of cash grants wunder the Madhya Pradesh |aw
i mpugned in that case as a statutory transfer of rights of
the grantees to the State and extended the sane principle in
judging the validity of s.3 of the inpugned Act, and added
"When a debt due and owing by the State or a
corporation owed or controlled by the State is
ext i ngui shed by law, there is transfer of
owner ship of the noney representing the debt from
the creditor to the State or t he State
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* % % * % % * % % * % % * % %

The extingui shnent of the debt of the «creditor
with corresponding benefit to the State or State
owned/ controlled corporation would plainly and
i ndubitably involve transfer or ownership of the
amount representing the debt fromthe former to
the latter. This is t he real ef f ect of
extingui shment of the debt and by garbing it in
the form of extinguishnment, the State or State
owned/ control |l ed corporation cannot obtain benefit
at the cost of the creditor and yet avoid the
applicability of Art.31, clause(2)."
The Court also observed that the verbal veil constructed by
enpl oyi ng the device of extinguishment of debt cannot be
permitted to conceal or hide the real nature of the
transacti on.
We ' fail to appreciate the relevance of the decision in
MM Pat hak’ s case to the “instant case. The fallacy
underlying the agreement is that it proceeds on the
assunption that there is by reason of ss.49A and 49B of the
Act an illegal deprivation of ‘any pecuniary benefit to which
the appellants were entitled and the extinguishment of the
right they had to the supply of electricity at concessiona
rate for a period’ of 20 years in accordance with the
agreenment anmounted to a deprivation of property withing the
meani ng of Art.31(2) of the Constitution. Wile it is true
that the concept of \ "property’ in Art.31 is  not a narrow
concept and is used in a conprehensive
683
sense, any l|legal right which can be enforced through a court
is a right in the nature of property within'the neaning of
Art.31. According to the Court in MM Pathak's case; 'Even
an actionable claimis ’'property in Art.31 and can be
conpul sorily acquired wunder cl.2 thereof’. But it is not
necessary to enter upon the controversy whether the State’s
power of acquisition of property under Art.31(2) extends to
choses of action for purposes of this case. Al that we need
notice is that the majority in MM Pathak’s case, accepted
the view of Hegde, J. in the Privy Purse case that any right
whi ch was enforceable through courts was 'property’, but it
does not logically follow that the extinguishment of the
right to get electricity at concessional rate by reason of
ss.49A and 49B of the Act for the period subsequent to
January 1, 1971 necessarily attracted Art.31(2). ALl that
the appel l ants had under their contract with the Board was a
defeasible right by reason of cl.34(b) of the agreement as
poi nted out by us above. The appellants had contracted
thenselves by «c¢l.34(b) to be subject to any  subsequent
legislation. All that s.49A of the Act does is to strike at
the agreement between the parties. It is an.-enabling
provi sion and enpowers the Board to revise the tariffs from
time to tine and to frame wuniformtariffs for supply of
electricity to a class of consumers enjoying special benefit
under agreenment entered into under s.49(3). The Board
undoubtedly was conpetent to reviewthe tariff in terns of
cl.18 of the agreenent as from January 1, 1971. S. 49A
liberates the Board fromthe constraints of the agreed rate
under the agreement entered into by the Board with the
appel l ants under s.49 of the Act and enpowers the raising of
demand according to the uniformtariffs. Here, there was no
debt due or owing to the State or a Corporation owned or
controlled by the State.
Were a |aw does not, inreality, affect a transfer of
owner ship or possession, Art.31(2) cannot be attracted. In
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order to constitute acquisition wthin the neaning of
Art.31(2), there nust be transfer of ownership of property
tothe State or to a Corporation owned or controlled by the
State. d.2(A) to Art.31 introduced by the Constitution
(Fourth Anmendment) Act, 1955 mmde clear what was meant by
"acquisition or requisitioningg wthin the nmeaning of
cl.(2). Unless the taking of property had taken place in
either of the two ways, there was no obligation to pay
conpensati on under
684
the Constitution. 1t <can hardly be suggested that the
extinction of the right the appellants had under the
contract with the Board to get electric supply at a
concessional rate wunder cl1.18 of the agreenent for the
period after January 1, 1971 when revision of tariff was due
under cl1.18 thereof, anpbunted to acquisition of property
under c¢1.31(2). Further, there was no question of any
transfer of noney representing any debt owed by the Board
fromthe ‘appellants which stood extinguished by reason of
ss.49A and 49B of the Act. ~ W are clearly of the opinion
that the principles laid “down - in MM Pathak's case are in
no way attracted to the present case.
Article 14

The contention based on Art.14 and Art.19(1)(f) and (g)
need not detain us for long. Taking up the contention that
the raising of demand by the Board by its letter dated
February 1, 1971 for Rs.11,67,959.95p. at nornmal tarrif for
the billing nonth January 1971 under Schedule HS/LP/HT-1
applicable to all large industrial consuners ‘as per the
Board's tariff notification dated April 26, 1969 together
with general surcharge of 15%thereon, —and by its letter
dated March 12, 1976 for Rs.21,35,506.72 p. at nornal tariff
for the billing nonth February 1976 under Schedul e LP/ HT-1
applicable to such large inddustrial consumers framed by the
Board's tariff notificition dated May 28, 1974 together with
general surcharge of 15% thereon, was violative of Art.14
and therefore constitutionally inperm ssible inasnmuch as the
public sector undertakings in the State |ike the Hi ndustan
Zinc Limted and Hindustan Copper Limted which were
simlarly circunmstanced were not subjected to any such
liability and such differential treatnment was w thout any
reasonabl e classification. The contention nust be rejected
at the very threshold. There is no avernment nmade by the
appellants in any of the petitions filed before the Hi gh
Court that while the Board purported to raise or create
demands as against the appellants for paynment ~of the
di fference between the uniform tariffs and the agreed rate
as respects the period beginning from January 1, 1971 by
making the uniformtariffs of 1969 and 1974 applicable to
themtogether with the general surcharge of 15%thereon, the
| arge public sector undertakings viz. the H ndustan Zinc
Limted and the Hindustan Copper Linmted were allowed the
privilege of a concessional rate for the supply of
685
electricity to themby virtue of agreenents entered into
under s.49. On the contrary, the Board in its counter-
affidavits specifically pleaded that all large industria
undertakings with capital investments several tines nore
than that of the appellants were paying for the supply of
electricity at the normal tariff. The Board particularly
gave the instances of the two public sector undertakings
H ndustan Copper Ltd. and Hindustan Zinc Ltd., which were
both industries controlled by the Governnment of India and
were taking heavy loads w th huge investnments, were paying
at the normal tariff. For instance, H ndustan Copper Ltd.
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whose investnents were to the tune of over Rs.100 crores
were paying for the consunption at the normal tariff
al t hough the | oad of that industry was 31,000 KVA conparabl e
with the | oad of the industry set up by the appellants which
was 29,412 KVA. The sane was the case with H ndustan Zinc
Ltd. W may set out the relevant averment which goes thus :
"It is wong to say that 1.4.64 has been appointed
as the date to give any benefit to any Corporation
owned or controlled by the Central Governnment. So
far as the Corporations controlled by the Centra
CGovernment are concerned, it is submtted that
H ndustan Copper, which is equally a |large
consunmer as the petitioner conpany, did not get
any supply of electricity at a rate different from
what is fixed by ‘the uniform tariff. As for the
ot her concern nanely Hindustan Zinc, it was
conmi ssioned i-n January 1968 and ever since it was
charged at the uniformtariff franed in 1964 plus
general surcharge of  15% inposed in 1966. No
concession was given to it at the time when it
started functioning. The only concession given was
that in 1969 when the rates were revised, the
revised rates were not applied to H ndustan Zinc
and it was continued to be charged at the uniform
tariff of 1964 plus 15% surcharge till April,
1974. Since May 1974 the increased tariff of 1969
was applied to H ndustan Zinc also and the new
tariff of 1974 ever since its coming.into force is
applied to it. It s, therefore, absolutely
incorrect to say that 1.4.64 is fixed in order to
gi ve any benefit to the Corporations controlled by
the Central Government because
686
Hi ndustan Zinc started production sonetinme in 1968
and H ndustan Copper much later. The date 1.4.64
is therefore nore reasonable being the date on
which the wuniform tariffs were framed by the
Board. "

The Board further averred that apart fromthese two
Corporations there are several other industries controlled
by the Central Gover nnent or the State Gover nnent
conmi ssioned after April 1, 1964, and all these industries
were paying at the nornal tariffs fixed by the Board from
time to tinme.

The argunment of differential treatnment is-an argument
of despair. The Board has averred that there is one grid
which is fed from supplies from different sources whether
thermal, hydel or atomc and it was inpossible to say what
power came fromwhich source. In 1971 the Atom c  Power
Project started to supply power and the Board was / being
built at the rate of about 14p. per unit. Later on, due to
the breakdown of this source the Board had to purchase | arge
guantum of electricity fromvarious other sources at a cost
falling between 18 to 19p. per unit. This was done in order
to maintain the supply of electricity to the consuners in
the State, including the appellants. It is evident that the
cost of generationin the grid was far higher than the
concessional rate of 3p. per unit at which the appellants
were getting the supply. As a result the Board was incurring
very heavy |osses on account of this lowrate for a |arge
bul k consunption. It would have been unreasonable for the
Board not to have applied the uniform tariffs to the
appel lants as from January 1, 1971 when the Board derived
the power to revise the rate under cl.18 of the agreenent.
The Board by its letter dated Decenber 24, 1970 after
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drawing the attention of the appellants to cl.18 of the
agreenment. The Board by its letter dated Decenber 22/24,
1970 after drawing the attention of the appellants to cl. 18
of the agreement, intimated that they would be charged as
fromJanuary 1, 1971 at the normal tariff schedul e HS/ LP/ HT-
1 framed by the Board s tariff notification dated April 26,
1969 plus 15% general surcharge thereon. It was stated that
the conponent of cost of generation had been worked out in
the office of the Board and it was higher than 25% of the
cost fixed at the tine of the execution of the agreement, as
detail ed therein. The component of cost of generation during
the year 1969-70 was 5.17p./Kwh. This, we are informed,
wor ks
687
out to 7.67 p. per unit-w thout the general surcharge of 15%
and to 8.73p. per wunit including the surcharge. The
concessional rate -as stipulated in cl. 17 of the agreenent
was nmore or less 3p. per wunit. The uniformtariff of 1969
wor ks out / approximately to 7.67p. per unit, the wuniform
tariff of 1974 at 14.64p. per unit, the uniformtariff of
1976 at 16.01p. and the uniform tariff of 1978 at 18.83p.
The appellants were thus practically getting their
electricity free of all charge. Even the wuniform tariff
under HS/LP/HT-1 was very much | ess than the price at which
the Board was getting its supply. In the prem ses, there was
no reason why the appellants should not be treated alike
with all other large industrial undertakings which were al
subj ected to paynent of the uniformtarrifs fixed fromtine
to tinme. The contention based on Art. 14 nust therefore fail
Article 19(1)(g) and (9).
The next contention based on Art.19(1)(f) and (g)

cannot obviously prevail. The present case concerns only
with sale of goods i.e. electricity and the price to be paid
therefor, for ’'tariff’ is nothing but the price. The

contract itself provided for revision of the rate under
cl.18 of the agreenment after January 1, 1971. The Board was
withinits powers in applyingthe uniformtariffs to the
appel l ants after the period stipulated for had  expired.
There was nothing unreasonable for the Board to have
enforced the uniformtariffs as against the appellants as
fromJanuary 1, 1971. Reasonabl eness of the increase .in
tariff is established by the fact that the Board was not
bound to supply electricity to the appellants at a
concessional rate by incurring operational |osses beyond
that date. The appellants have not shown nor produced any
material to show that they have suffered any loss on account
of the increase in tariff. A grievance was nade on behal f of
the Board that the appellants had not despite repeated
requests produced the bal ance-sheets to show how the
increase in tariff nade serious in-roads on their business.
At the hearing before us, |earned counsel for the appellants
pl aced the annual reports of the Delhi Coth & General MIIs
Ltd. for the years 1978-79 to 1983-84, and the profit and
| oss account of Messrs Shriram Vinyl & Chem cal Industries
fromthe vyears 1965-66 to 1982-83. 1In these reports it is
stated that the claim of the Board for paynment of the
di fference between
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the uniform tariffs and the agreed rate had been uphel d by
the Hgh Court and that the Conmpany had preferred appeal s
before this Court. It is further stated that in conpliance
with this Court’s interim order directing themto pay Rs.3
crores on account of the difference in five quarterly
i nstal ments commencing from Decenber 1980, it had paid the
instal ments as directed which were debited to the Profit &
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Loss Account and treated as allowable deduction for
conputing the provision for taxation in the respective
earlier years. It is also stated that as at June 30, 1984
there was an unprovided liability on this account of 12
crores 16.44 | akhs which includes interest of 5.09 crores. A
menor andum of  hypot hecati on had been executed creating a
charge on the whole of the novable plant, nachinery and
equi prent of the PVC plant at Kota in favour of the Board
for an anount of Rs.4.57 crores for which Rs.60.92 | akhs in
fixed deposit accounts with the banks had been given as
security. The Profit & Loss Account of the PVC plant at
Kota, it is stated in foot note 4 : Fromthe year 1980-81

100% paynent to RSEB has been nmde on the basis of uniform
tariff, under orders of the Suprene Court. There is nothing
to show that the appellants had not the capacity to bear the
burden of wuniformtariffs. It cannot be said that the
i mpugned demands nmade by the Board as agai nst the appellants
were confiscatory in-nature. Wen all the large industria

undert aki ngs including the public sector undertakings of the
CGovernment of India and the State Government were paying for
the supply of electricity at uniformtariffs fixed fromtine
to tine, the appellants had no right to claimimunity from
it.

Promissory est oppel

Question of prom'ssory estoppel does not really arise
and, in our opinion, rightly not pressed. The appellants
have laid no foundation in the pleadings for application of
the doctrine of pronissory estoppel. There is no question of
any estoppel against the Boardinasnuch as the appellants
did not open their PVC plant on-account of any assurance or
prom se by the Board. The opening part of the -agreenent
itself shows that the appellants approached  the Board for
supply of high tension power for their industrial conplex
and the Board conplied wth the request. There was thus no
question of any prom se. Even otherw se, the appellants have
not made out that but for the
689
statutory contract for supply of electricity at a
concessional rate under s.49 they would not have established
their industry. 1t is significant to note that there were
nunber of incentives offered by the State Governnent to
enterpreneurs to set up their industries in the State, such
as, land at concessional rates, reduced devel opnent charges,
facilities of railway siding free of cost and free of rent,
reduced charges for industrial water, special ~arrangenent
regardi ng di sposal of affluence, |oan for subsidiary housing
schenes, etc. |In any event, the Board is not the Governnent
and the appellants cannot rely on prom ssory estoppel for
the incentives offered by the Government.

To sum up : (1) By virtue of the provisions contained
in ss.49A and 49B of the Electricity (Supply) Act, 1948 as
i ntroduced by the Electricity (Supply) (Rajasthan Arendnent)
Act, 1976, it was lawful for the Rajasthan State Electricity
Board to revise the special rate of tariff agreed upon-and
to rai se a demand agai nst the appellants by its letter dated
February 1, 1971 for paynent of the difference between the
uniformtariff wunder schedule HS/LP/HT-1 applicable to al
large industrial consumners under the Board' s tariff
notification dated April 26, 1969, and the concessional rate
interms of cl.18 of the agreenment between the parties dated
July 28, 1961 for the period fromJanuary 1, 1971 upto
February 6, 1976 i.e. the date of promulgation of the
Electricity (Supply) (Rajasthan Amendnent) Ordi nance, 1976,
as also the general surcharge of 15%thereon | evied by the
Board by its tariff notification dated April 26, 1969 as
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from Septenber 16, 1966 onwards. (2) The Board's letter
dated March 12, 1976 being subsequent to the date of
promul gation of the O dinance, the denand raised by the
Board for paynment of the revised wuniform tariff under
schedule LP/HT-1 applicable to all such large industria

consumers under the Board's tariff notification dated May
28, 1974 purporting to act under ss.49A and 49B of the Act
read with cl.18 of the agreenent, was not validated by s.49B
and therefore the Board was only entitled to recover uniform
tariff at the sane rate i.e. under schedule HS/ LP/HT-1 of
1969 for the period fromJuly 1, 1974 to February 6, 1976,

that is, prior to the date of promul gati on of the O dinance.

(3) The Board was entitled by the terns of s.49A to raise a
denmand for paynent of the revised uniform tariff under
schedul e LP/HT-1 of 1974 w.e.f. February 7, 1976
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and thereafter as per the revised uniformtariffs framed
fromtime to time as applicable to all large industria

consuners. in ternsof ¢1.18 of the agreenent. Al other
contentions viz. that the inpugned demands were viol ative of
Art.14, “Art.19(1)(f) and (9) and Art.31(2) of t he
Constitution stand rejected.

In that view of ~ the matter, the bill furnished by the
Raj asthan State Electricity Board dated March 12, 1976
requiring the appel | ant s to pay an anount of
Rs. 21, 35,506. 72p. for’ the billing nonth of February 1976 at
the revised uniformtariff under schedule LP/HT-1 franmed by
the Board's tariff notification dated May 28, 1974 together
with the general surcharge of 15% nmust be quashed, and the
Board shall instead raise a fresh demand on the appellants
to pay uniformtariff under schedule HS/LP/HT-1 franmed under
the Board' s tariff notification dated April 26, 1969 for the
period from July 1, 1974 to February 6, 1976 together with
15% general surcharge thereon. It is declared that the Board
was entitled wunder s.49A of the Act to raise a demand
agai nst the appellants for paynment of the revised uniform
tariff under schedule LP/HT-1 of 1974 w.e.f. February 7,
1976 and thereafter as per the revised uniform tariffs,
franed from time to tinme, as applicable to  all large
i ndustrial consumers together with the general surcharge of
15% thereon in terns of cl1.18 of the agreenent.

The result therefore is that all the appeals, except
C. A No. 2675/80, nmnust fail and are dismssed. Cvil Appea
No. 2675/ 80 arising out of the judgnent and order  of the
Di vision Bench of the H gh Court dated Septenber 12, 1980
dismssing S . B. Wit Petition No.8579/80 filed by the
appel l ants challenging the validity of the aforesaid bil
dated March 12, 1976 sent by the Rajasthan State Electricity
Board for paynent of Rs.21,35,506.72p. for the billing nonth
of February 1976 is partly allowed. The said Wit Petition
is allowed to the extent that the bill for paynent of
Rs. 21, 35,506. 72p. for the billing nonth of February 1976 at
the revised uniformtariff under schedule LP/HT-1 of 1974 is
guashed for the reasons stated above. It is, however,
declared that the Rajasthan State Electricity Board is
enpowered in ternms of s.49A of the Electricity (Supply) Act,
1948, as introduced by the Electricity (Supply) (Rajasthan
Anmendnent) Act, 1976 to
691
raise a fresh demand for paynment under schedul e HS/ LP/HT-1
of 1969 for the period from July 1, 1974 to February 6,
1976. It is further declared that the Board is entitled to
recover from the appellants charges under schedule LP/HT-1
of 1974 as from February 6, 1976 and thereafter as per the
revised uniform tariffs, framed from time to time, as
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applicable to all large industrial consuners together with
the general surcharge of 15%thereon in terns of cl.18 of
the agreenent.

The appel l ants having substantially failed must pay
two-thirds of the costs of these appeals to the Rajasthan
State Electricity Board. The State of Rajasthan will bear
its own costs.

A P.J. Cvil Appeals Nos. 2676 to 2679/80 dism ssed.
Cvil Appeal No. 2675 of 1980 partly all owed.
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