IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 188 OF 2011
[ Arising out of SLP(C) No.8210/2010]

DR S. C. JI NDAL ... APPELLANT
VERSUS
UHBVNL THRO. EXECUTI VE ENG NEER & ANR.
RESPONDENTS
ORDER
The respondents, t hough served, has remai ned

unrepresented. Leave granted. Heard |earned counsel for the

appel | ant.

2. The appellant runs a hospital at Kaithal and is a
consuner of electricity. Hs prem ses was inspected by the SDCs
attached to the office of Assistant Director (Vigilance) of
UHBVNL on 4.7.2002. The checking report dated 4.7.2002 issued
in regard to the said inspection recorded that all the M&T
seals were found tanpered, that is, lace wire was cut and
reinserted into seal hole and pressed. The neter was renoved,
packed in a cardboard box, sealed and delivered to Bhawani
Prasad-AFM I n pursuance of it, a penalty/backbilling notice
dated 5.7.2002 was issued claimng Rs.2,72,677/- as penalty
being the electricity charges assessed for the period of

precedi ng six nonths. The appellant was required to deposit the



entire amount to avoid disconnection/to secure restoration of
supply. The appellant therefore deposited the said anount,
under protest on 6.7.2002 and filed an appeal before the
Superintendi ng Engi neer against the demand notice. No action

was taken on the said appeal.

3. In this background, the appellant filed a suit on
19. 9. 2002 seeking a declaration that the demand notice dated
5.7.2002 was null and void and for refund of the sum of
Rs.2,72,677/- deposited by him The suit was contested by the
respondents. The appellant had exam ned hinmself as PW2 and had
exam ned a clerk of UHBVNL (first defendant) as PW1 and narked
Ex.P.1 to P.25. The respondents examned the two inspecting
officers as DW1 and DW?2 and relied upon the checking report
(Ex.D.1) and the demand notice (Ex.D.2). The suit was dism ssed
by judgnment and decree dated 17.7.2006. The appeal filed by the
appel l ant was all owed by the Additional District Judge, Kaitha
by judgnent and decree dated 11.4.2007. After considering the
evidence in detail, the first appellate Court recorded the

follow ng findings of fact:

(a) That the appellant's premses and installation was
checked by the officers of defendants on 19.2.2002 and all the
M&T seals were found to be in tact and the neter was al so found

to be in working condition. Therefore the assunption that there



was theft of electricity for six nmonths preceding the date of

i nspection (4.7.2002) was not correct.

(b) There was nothing to show that subsequent to 19.2.2002,
the appellant had tanpered with the nmeter or comritted any
theft of electrical energy.

(c) On 4.7.2002, there was an inspection and M&T seal s were
found to have been tanpered. The neter was dismantled and
removed, but was not tested in any |aboratory to show its

functioni ng was tenper ed.

(d) DW1 admitted that he was not in a position to say
whet her the meter was slow when it was checked on 4.7.2002. The
finding that M&T seals were tanpered was not proof of tanpering
of functioning of the neter. There was no averment or proof
that the functioning of the neter was tanpered. The earlier
checking on 19.2.2002 was carried out on a conplaint dated
18.2.2002 by appellant, about the wong recording of
consunption by the Mter Reader resulting in Rs.6616/- being
found to be refundable. As a consequence, the Meter Reader was
transferred. The Meter Reader devel oped a grudge against the
appel lant and the enployees of the respondents were inimcal
towards the appellant; and that in order to settle scores, the
M&T seals were tanpered and thereafter the nmatter reported to

the Vigilance so that there can be inspection and harassnment to



the appellant. The entire episode was intended to teach a
| esson to appellant, because he dared to give a conplaint
agai nst Meter Reader.

(e) Both the defence witnesses admtted that before issuing
t he denmand notice, the consunption for the previous nonths was
not checked and there was no calculation sheet show ng how

Rs.2,72,677/- was arrived at.

On these and other findings, the appellate Court held that the
demand for Rs.2,72,677/- was not legal or justified and set

asi de the inposition.

4. Feeling aggrieved, the respondent filed a second appea
and a |earned single Judge of the H gh Court, by the inpugned
j udgnment dated 4.11.2009, reversed the decision of the first
appel late Court and restored the dism ssal of the suit by the
trial Court. The said judgnment is challenged in this appeal by

speci al | eave.

5. The High Court noticed in its judgnent, that the
decision of the first appellate court was based on findings of
fact recorded in favour of the appellant and that the case did
not involve any question of law. The H gh Court also noticed
that in a second appeal, findings of fact are not to be

interfered, unless the findings of fact by the first appellate



court were perverse or were recorded in the absence of any
evidence. The H gh Court was of the view that there was no
material to show that DW1 Manoj Kumar Garg and DW 2 Raj pal had
made any false statenents about the checking of the electrical
connection on 4.7.2002 and about the tanpering of M&T seals;
and as they were responsible officers, their evidence ought not
to have been disbelieved by the first appellate Court.

6. But High Court failed to notice that the evidence of
DW1 and DW?2 about the inspection on 4.7.2002 and finding of
tanpering of MT seals were not denied or disputed by the
appel l ant nor disbelieved by the first appellate court. The
first appellate on consideration of evidence had concl uded that
appellant had not tanpered wth the MT seals or the neter,
that soneone else in the defendants’ departnent, to teach a
| esson to appellant, as he dared to conplain against the Meter
Reader, had deliberately tanpered with only the MT seals and
then given a conplaint to the Vigilance so that the tanpering
could inspect the installation and attribute the tanpering to
the appellant. The first appellate court, which is the final
court of fact had analysed the wevidence in detail and
thereafter recorded the aforesaid findings of fact on the basis
of which it decreed the suit. It is therefore not a case where
the first appellate Court had ignored any evidence or
m sconstrued any docunent or acted perversely. It had only held

that the tanpering was not done by the appellant, but in all



probability done by the neter reader or soneone from the

def endants’ departnent to settle scores with the appellant.

7. W are of the view that having regard to the evidence
and findings of fact recorded by the appellate court, there was
no justification for the H gh Court to interfere with the
findings of fact recorded by the first appellate Court, in
exercise of jurisdiction under Section 100 of Code of GCivil
Procedure. W, accordingly, allow this appeal, set aside the
order of the Hi gh Court and restore the judgnent and decree of

the first appellate Court decreeing the Suit.

New Del hi; J.
January 07, 2011. ( A K. PATNAIK )



