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ACT:

Transfer of Property Act, S. 106, Notice to quit,
whet her shoul d be construed in a hyper-critical manner

HEADNOTE:

The  appellant filed a suit for evicting his tenant
Bhagwandas Kanu etc. after giving thema notice to quit.
The Trial Court dismssed the suit but on appeal, the First
Appel l ate Court passed a decree for eviction against the
respondents.In second appeal before the H gh Court, the
respondents assailed the validity of the notice to quit, on
the ground that it did not conformwth the requirements of
s. 106 of the Transfer of Property Act. The High Court
al l owed the appeal holding that the notice 'to quit did not
clearly terminate the tenancy on the expiration of the,
nmonth of the tenancy, and was invalid.

Al'l owi ng the appeal by special |eave, the Court,

HELD: A notice to quit nmust be -construed ut res
magi s val eat quam pereat. It nust not be read in a hyper-
critical manner, nor nust its interpretation be affected by
pedagogi ¢ pendanti sm or over refined subtlety, but it should
be construed in a comobn sense, way. The notice to qui re-
quired the respondents to vacate "within the nonth of /Ccto-
ber 1962", otherw se they would be treated as trespassers
from 1lst Novenber, 1962. This nmakes the intention of the
authors of the notice clear that they were termnating the
t enancy only with effect fromthe end of° the nonth of
October 1962 and not with effect fromany earlier point of
time during the currency of that nonth. [76 D, F, 77-FE
Si debot ham v. Hol |l and (1895) 1 QB. 378; Harihar Banerji v.
Ransashi Roy 45 |.A 222, applied.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2080 of 1968.
Appeal by Special Leave fromthe Judgnent and Order dated
11-4-68 of the Assam and Nagaland H gh Court in Second
Appeal No. 98/65.

G L. Sanghi and K. J. John for the Appellant.

S.K. Nandy and G S. Chatterjee for the Respondent.

The Judgrment of the Court was delivered by
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BHAGMTI, J., This appeal by special |eave raises a short
gquestion relating to the validity of a notice to quit given
by the appellant term nating the tenancy of the respondents.
The appellant, as landlord, filed a suit for eviction
agai nst the respondents as tenants, after giving a notice to
quit dated 25th September, 1962. The Trial Court dism ssed
the suit but on appeal, the First Appellate Court reversed
the judgnent of the Trial Court and passed a decree of evic-
tion against the respondents. The respondents preferred a
second appeal to the High Court and the only question debat -
ed before the High Court was in regard to the wvalidity of
the notice to quit. There were two grounds on which the
notice to quit was assailed as invalid. The first is ima-
terial since the decision of the High Court negativing it
has not been chal |l enged before us on behalf of the respond-
ents. The second was
76
that the notice to quit was invalid as it was not in con-
formty with the requirenents of section 106 of the Transfer
of Property Act. That section says that in the absence of a
contract or local l'aw or usage to the contrary, a |lease from
nmonth to nonth shall be term nable, "on the part of either
| essor or |essee, by fifteen days’ notice expiring with the
end of a nmonth-of the tenancy". The argunent of the re-
spondents before the High Court was that the notice to quit
did not expire with the end of the nonth of the tenancy and
was hence invalid. This argunment found favour with the High
Court and it held that the notice to quit was not clear and
unanbi guous ‘and was "open to doubt as to the date of deter-
m nation of the tenancy™ and did not termi nate the tenancy
on the expiration of the nonth of the tenancy and was,
therefore, invalid and in this view it disnissed the suit of
the appellant. The appellant thereupon preferred t he
present appeal with special | eave obtained fromthis Court.
The only question which arises for determnation in this
appeal is whether the notice to quit given by the appellant
to the respondents was invalid as not being in conformty
with the requirenents of section 106 of the Transfer of
Property Act. The notice to quit, so far as 'material, was
in the follow ng terms:
"You are hereby informed by this notice
that you will vacate the said house for our
possession wi thin the nonth of © Cctober 1962

otherwise you will be treated as trespassers
from 1st Novenber in respect ~of the said
house. "

The tenancy was admttedly a nonthly tenancy and hence the
notice to quit could not be said to be valid under section
106 of the Transfer of Property Act unless it expired wth
the end. of the nonth of the tenancy. The view taken by the
H gh Court was that since by the notice to quit the appel-
lant called upon the respondents to. vacate the prenises
"within the nonth of Cctober 1962" and not on the expiration
of that nmonth, the notice to quit was not in accordance with
law and did not operate to determne the tenancy of  the
respondents. The question is whether this view taken by the
H gh Court can be sustai ned.

Now, it is settled lawthat a notice to quit rmust be
construed not with a desire to find faults in it, which
would render it defective, but it nmust be construed ut res
magi s valeat quampereat. "The validity of a notice to
quit", as pointed out by Lord Justice Lindley, L.J. in
Si debotham v. Holland(1), "ought not to turn on the split-
ting of a straw'. It must not be read in a hyper-critica
manner, nor must its interpretation be affected by pedagogic
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pendanti smor overrefined subtlety, but it rmust be construed
in a comopnsense way. See Harihar Banerji v. Ransash

Roy(2) . The notice to quit in the present case nust be
judged for its validity in the light of this well recognised
principle of interpretation.

It is indisputable that under section 106 of the Trans-
fer of Property Act the notice to quit nust expire with the
end of the nonth of the tenancy or in other words, it nust
term nate the tenancy with effect
(1) [1895] 1 QB. 378. (2) 45 1.A 222

77
from the expiration of the nonth of the tenancy. If it
term nates the tenancy with effect froman earlier date, it

would be clearly invalid. Now,’ here the notice to quit
required the respondents to vacate the premses "within the
nonth of October 1962" and intinmated to themthat otherw se
they woul d be "treated as trespassers from1l st Novenmber" in
respect ~of the prem ses. The question is: what is the
neani ng and effect of the words "within the nonth of October
1962" in the context in which they are used in the notice to
quit ? Do these words nmean that the tenancy of the respond-
ents was sought to betermnated at a date earlier than the
expiration of the nmonth of October 1962 and they were re-
quired to vacate the prem ses before such expiration ? We
do not think'so. Wen the notice to quit required the
respondent’s to vacate "within the nmonth of Cctober 1962";
what it nmeant was that the respondents could vacate at any
time within the nonth of October 1962 but not |ater than the
expiration ‘of that month. ~The | ast nonent up to which the
respondents could, according to the notice to quit, lawfully
continue to renmin in possession of the prem ses was the
m d- ni ght of 31st Cctober, 1962. W fail to see any differ-
ence between a notice asking a tenant to vacate "within the
nont h of October 1962" and a notice requiring a tenant to
vacate latest by the md-night of 31 st CGCctober, 1962,
because in both cases, the tenant would be entitled to
occupy the premses up to the expiration of 31st Cctober,
1962 but not beyond it. This position would seemto- follow
logically and incontestably, as a matter of /plain 'natura

construction, fromthe use of the words "within the nmonth of
Cct ober 1962" without any thing nore, but here it is placed
beyond doubt or controversy by the notice to quit proceeding
to add that otherw se the respondents would be treated as
trespassers from 1st Novenber, 1962. This makes the inten-
tion of the authors of the notice clear that they are term -
nating the tenancy only with effect fromthe end of the
month of Cctober 1962 and not with effect fromany earlier
point of time during the currency of that nonth. |If t he
respondents do not vacate the prem ses within the month of
Cct ober 1962, they would be treated as trespassers from 1st
Novenber, 1962 and not from any earlier date, clearly inply-
ing that they would lawfully continue as tenants up to the
expiration of the month of October 1962. The ‘tenancy was,
therefore, sought to be determ ned on the expiration of the
nonth of October 1962 and not earlier and the notice to quit
expired with the end of the nonth of tenancy as required by
section 106 of the Transfer of Property Act. It was in the
circunstances a valid notice which effectively determn ned
the tenancy of the respondents with effect from the md-
ni ght of 31st Cctober, 1962.

We accordingly allow the appeal, set aside the order of
the Hi gh Court and restore the decree for eviction passed
agai nst the respondents. Since the respondents have been in
possession of the premises for along tine, it is but fair
that they should have sone reasonable tine to vacate the
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prem ses. Hence we direct that the decree for eviction
shall not be executabl e agai nst the respondents up to 31st
Cct ober, 1977 on condition that the respondents continue to
pay to the appellant regularly fromnonth to nmonth an anount
equivalent to the monthly rent as and by way of conpensation

for use and occupation of the perm ses. There will be no
order as to costs throughout.
MR Appeal al | owed.
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