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ACT:

Conpani es Act, 1956-Sections 41, 87, 137, 150 and 169-
Menber/ share-hol der / of a conpany-Meani ng of-When does a
person cease to be a nmenber/ sharehol der- R ghts and
Privileges of a sharehol der when a Receiver appointed in
respect of the shares-Scope of-Sections 182A, 149 of the
U. P. Land Revenue Act 1901 and s. 51 and Order XL of P.C

U P. Land Revenue Act 1901, ss. 182A, 149 and s. 51 and
order XL of C.P C. -Appointnent of Receiverin respect of
shares-Attachnment and Pl edge of shares-Wether it deprives
the shareholder of its title or right to vote and other
privil eges-Wether ownership of shares vests in t he
Recei ver-A charging order and or der of attachnent -
Di stinction between.

I ndustrial (Devel opnent and Regulation) Act 1951, s.
18AA(1) (a)- O der of Central  Governnent taking over
managenment of sharehol der-conmpany-. \Whet her —deprives the
shar e- hol der company of its right to vote in respect of
shares.

I ndian Contract Act 1972-Sections 172 and 178A-Pl edge
and nortgage-Di stinction between.

HEADNOTE:

Section 169 (1) of the Conpanies Act provides that the
Board of directors of a conpany shall, on the requisition of
such nunber of nmenbers of the conpany as is specified in
sub-section (4), forthwith proceed duly to call an
extraordi nary general neeting of the conpany, Sub-section
4(a) says that the nunmber of nmenmbers entitled to requisition
a neeting inregard to any natter shall be in the case of a
conpany having a share capital, such nunber of them as
held at the date of the deposit of the requisition, not |ess
than one-tenth of such of the paid up capital of the conpany
as at that date carries the right of voting in regard to
that matter.

The Swadeshi Cotton MIIls Conpany Ltd. (for short, the
Cotton MIIs Conpany), had 10 | akhs shares out of 39, 00,000
shares of Rs. 10/- each in the respondent Swadeshi Pol ytex
Ltd. (for short, the Pol ytex Conpany). On
855
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27th COctober, 1977, the Collector of Kanpur passed an order
under s. 182A A of the U P. Land Revenue Act 1901 (for
short, the Land Revenue Act, road with s. 5 of the UP
CGovernment El ectrical Undertakings (Dues Recovery Act 1958
appointing a Receiver in respect of the Cotton MIlls
Conpany, since it could not neet the wage bill, the dues of
the U P. Electricity Board and several other nonetary clains
against it fromabout 1975-76 on account of a serious set
back in its financial position. By the said order, he
enmpowered the Receiver to seize 1 1akh of shares of the
Pol ytex Conpany and to pledge them in favour of the State
CGovernment of Uttar Pradesh against a |loan for the purpose
of neeting the dues payable to the enployees of the Cotton
MIlls Conpany. He nade a further order under s. 14g of the
Land Revenue Act read with's. 5 of the UP. Governnent
El ectrical Undertaki ngs (Dues Recovery) Act 1958 attaching
the remaining 9 |akhs shares of the Polytex Conpany held by
Cotton MIlls Company and enpowering the Receiver to seize
them Pursuant” to the Orders of the Collector, the Receiver
sei zed 10 lakhs shares held by the Cotton MIIs Conpany and
pl edged 3-5 |l akhs shares in favour of the Government of U P
and kept the remaining 6.5 | akhs shares with him

The Cotton M1l s Conpany and four others share-hol ders
who together held 10,011,950 shares of "Rs. 10 each in the
Pol ytex Conpany sent a notice to the Pol ytex Conpany under
s. 169 of the Act requiring the Board of Directors of
Pol ytex Conpany to consider and pass certain resolutions
regardi ng renoval of its Mnaging Director and three
directors and appointment of sone other persons in their
pl ace. Pursuant to such requisitions, the directors of the
Pol yt ex Conpany resolved to hold the extraordinary neeting
on March 28, 1984. However, the neeting could not be held,
since somre of the share holders had obtained tenporary
injunctions restraining the holding of  the neeting. The
matter ultimtely came up before the Supreme Court in
Speci al Leave Petitions when it directed the H gh Court to
make an order for holding the neeting notw thstandi ng any

order of injunction etc. issued by any other ‘court or
authority in |India. Accordingly, the neeting was filed for
14t h August 1984. But, in the neanwhile, appellant No. 1

noved an application before the High Court, in- an appeal
al ready pending between the Cotton MIIs —Conpany and the
Pol yt ex conpany questioning the right of the requisitionists
to issue notice under s. 169 of the Act to call the
extraordi nary general neeting. The Hi gh Court dismi ssed the
application Hence this appeal by Special Leave.

The appellants contended that: (1) Since a Receiver
had been appoint-ed by the Collector in respect of. the
shares held by the Cotton MIls Conpany and they had al so
been attached, the shares held by the Cotton MII|s Conpany
could not be taken into consideration for determining the
required qualification to issue the notice wunder s 169 of
the Act requisitioning the extraordi nary general neeting and
that if those shares were omtted from consideration then
the shares held by the other requisitionists would not be
sufficient to issue the said notice. |In other words the
extraordi nary general neeting had not been wvalidly called
since the Cotton MIIls Conpany had
856
ceased to enjoy the privileges of a menber of the Polytex
Conpany by reason of the appointnment of a Receiver by the
Col l ector of Kanpur in respect of the ten |akhs shares in
the POLYTEX Conpany held by the Cotton MIIs Conpany, the
attachment of the 9 |akhs shares out of the said 10 | akhs
and also the pledge of 3,50,000 shares out of the said 10
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| akhs shares with the Governnent of Utar Pradesh as
security for the | oans advanced by it; (ii) The order OF the
Col l ector being an order in the nature of a chargi ng order
the Receiver had obtained an equitable right in the shares
in question and there being no other legal or -equitable
right which would prevail over it, the Cotton MIIs Conpany
had lost its right to the shares; and (iii) By virtue of an
order made by the Central Government on April 13, 1978 under
8. 18AA (1) (a) of the Industrial (Devel opnent & Regul ati on)
Act 1951 taking over the managerment of Swadeshi Cotton MIls
along with its five other industrial units, the Cotton MIIls
Conpany had lost the right to exercise its voting rights in
respect of the shares in question

Di sm ssing the appeal;

N

HELD: 1. (i) In the Act, the expressions ’'a
menber’, 'a share. holder’ or-’'holder of a share’ are used
as synonyns to. indicate the person who is recognised by a
conpany as its owner for its purposes. Wat does ownership
of a share connote ? Omership in its npbst conprehensive
signification says Salnond, 'denotes the relation between a
person and any right that is vested in him That which a nan
owns in this sense is a right’. The right of ownership
conprises benefits like clains liberties, powers, immunities
and privileges and burdens like duties, liabilities,
di sabilities. Whatever advantages a nan may have as a result
of the ownership of a right nmay be curtailed by the
di sadvantages in the form of burdens attached to it. As
observed by Dias, an. owner may be divested 'of his clainms
etc. arising fromthe right owned to such an extent that he
may be left with no inmrediate practical benefit. He remain
t he owner nonethel ess because his interest will outlast that
of other persons in the thing owned. The owner possesses
that right which ultimately enables himto enjoy all rights
in the thing owned by attracting towards hinself those
rights in the thing owned which for the time being belong to
ot hers, by getting rid of . the cor respondi ng
p73 burdens. [871 D F]

1. (ii) Section 41 of the Act defines the expression
"menber" of a conpany. Subject to s. 42 of the Act, a
conpany or a body corporate nay al so becone a nenber. Wen
once a person beconmes a nmenber, he is entitled to exercise
all the rights of a nenber until he ceases to be a nenber in
accordance with the provisions of the Act. A persons ceases
to be a nmenber by transferring his share to another person
by transmission of his share by operation of law, by
forfeiture of share, by death, or by any other reason known
to law. A person who is a sharehol der of a company has. many
rights under the Act. Sone of them are: (i) the right to
vote at all nmeetings Section 87. (ii) the right to
requi sition an extraordinary general neeting of the conpany
or to be a joint requisitionists (Section 169), (iii) the
857
right to receive notice of a general neeting (Section 172).
(iv) the right to A appoint proxy and inspect proxy register
(Section 176), (v) in the case of a body corporate which is
a nenber, the right to appoint a representative to attend a
general meeting on its behalf (Section 181) and (vi) the
right to require the conpany to circulate his resolution
(Section 188). Therefore, it is clear from the relevant
provisions of the Act which are referred to above that a
nmenber can participate and exercise his vote at the neetings
of a conpany in accordance with the Act and the articles of
associ ati on of the conmpany. [875 G 876 A 878 A-B,]

2. (i) Section 150 of the Act requires every conpany
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to keep a register of menbers containing the nanes, address
and the occupation, |F any, of each nenber and other
particulars nmentioned therein. The privileges of a nenber
can be exercised by only that person whose nanme is entered
in the Register of Menbers. A Receiver whose nanme is not
entered in the Register of Menbers cannot exercise any of
these rights wunless in a proceeding to which the Conpany
concerned is a party an order is nmade authorising himto do
so. Even where the holder of a share whose nanme is entered
in the Register of Menbers hands over his shares wth bl ank
transfer forms duly signed, the transferee would not be able
to claim the rights of a nenber as against the conpany
concerned until his names is entered in the Register of
Menbers. [875 D, 880 D13, 881 QG

Mat hal one v. Bonbay Life Assurance Co. Ltd., [1954]
S.CR 117 and Messers Howah Trading Co. Ltd. v. The
Conmi si oner of |ncone-tax, Calcutta, [1959] Supp. 2 S.CR
448, followed.

In 're: Wala Wnaad | ndian Gold M ning Conpany, [18821
21 Ch. D." 849, Kurapati Venkata Mallayya & Anr. v. Thondeput
Ramaswam & Co. & Anr. [1963]  Supp. 2 S.C. R 995 and Jagat
Tarini Dasi v. Naba Gopal Chaki, [1907] I.L.R 34 Cal. 305,
referred to.

Wse v. Landsdell, [1921] 1 Ch. 420 and Mdrgan & Anr.
v. Gay & Os., [1953] 1 Ch. 83 at p.87, relied upon

2, (ii) A perusal of the provisions of s.182A of the
Land Revenue Act shows that there is no provisions in it
which states that on the appointnentt of a Person as a
receiver the property .in respect of which he is so appointed
vests in himsimlar to the provision in s.l7 of the
Presi dency Towns | nsol vency Act, 1909 where on the maki ng of
an order of adjudication the property of “the ‘insolvent
wherever situate would vest in the official assignee, or in
s.28(2) of the Provincial I|nsolvency Act, 1920 which states
that on the maki ng of an order of adjudication, the whol e of
the property of the insolvent would vest in the court or in
the official Receiver. Sub-section (4) of section 182A of
the Land Revenue Act provides that Rules 2 to 4 of Order XL
of the Code of Civil Procedure 1908 shall applyin relation
to a Receiver appointed under that section. A Receiver
appoi nted under order XL of the Code of Civil Procedure only
hol ds the property conmtted to
858
his control wunder the order of the court but the property
does not vest in him A receiver appointed by a court or
authority in respect of a property holds it for the benefit
of the true owner subject to the orders that nmay be made by
such court or authority. Under s.51 of the Code of G vi
Procedure, 1908 a Receiver nmay be appointed by a civil court
on the application of a decree-holder in execution 'of a
decree for purposes of realising the decree-debt. This is
only a node of equitable relief granted ordinarily when
other nodes of realisation of the decretal amunt are
i mpracticable. A Receiver appointed under that section wll
be able to realise the ambunts due from a garnishee and his
powers are akin to the powers of a Receiver appointed under
O der 40 Rule |I of the Code of Civil Procedure, 1908. But be
woul d not have any beneficial interest in the assets of the
j udgrment debtor. He collects the debts not as his own but as
an officer of the court. Thus whatever may be the other
powers of a Receiver dealing with the property which is
custodia legis while in his custody, he is not to be
construed as either an assignee or beneficial owner of such
property. [880 A 887 H, 888 A-B, 882 H]

2. (iii) Section 137 of the Act provides that if any
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person obtains an order for the appointnment of a Receiver
of, or of a person to nanage, the property of a conpany, or
if any person appoints such Receiver and any powers
contained in any instrunent he shall within thirty days from
the date of the passing of the order of the naking of the
appoi nt nent under the said powers, give notice of the fact
to the Registrar; and the Registrar shall on paynment of the
prescribed fee, enter the fact in the register of charges
mai nt ai ned under s.130 of the Act. It is not clear in the
i nstant case whether any entry had been nmade in the register
of charges of the order of appointment of Receiver. Even
granting that such an entry had been made, it would not have
the effect of taking away the right of the Cotton MIlls
Conpany to exercise the right to vote in respect of the
shares in question. [884 C E]

3. There is no substance in the argunment based on
ss.153B, 187B and 187C of the  Act. Section 153 of the Act
states that no notice of any |trust, express inplied or
constructi've, shall "be entered in the register of nenbers or
of debenture holders. Section 153B of the Act requires that
not wi t hstandi ng anyt hi ng contained in s.153 where any shares
in, or debentures of a conmpany are held in trust by any
person, the trustee shall, make a declaration to the public
trustee. Section 187B of the Act provides that save as
ot herwi se provided/ in's.153B but notw thstanding anything
contained in any other provisions of the Act or any other
law or any contract, nenmorandum or- articles, where any
shares in a conmpany are held in trust by a person as
trustee, the rights and powers (including the right to vote
by proxy) exercise

abl e at any neeting of the conpany or at any neeting of any
class of nenbers of the conpany by the trustee as a nenber
of the conpany cease to be exercisable by the trustee as
such menber and becorme exercisable by the public trustee.
Section 187C of the Act nmakes it incunbent wupon a person
whose nane is entered in the Register of Menbers of a
conpany but who does not hold the beneficial interest in the
share in question in such form as may be prescribed
speci fying the nane and ot her particulars of the persons who
hol ds the beneficial interest in such share. The Compani es
(Decl aration of beneficial Interest in shares) Rules, 1975
are made in this connec

859
tion. It is obvious fromthe foregoing that none of the
provisions referred A to above has any ~bearing on the
question before this Court. Thus, nmore appointnment of a
Receiver in respect of certain shares of a conpany w thout
nore cannot, therefore, deprive the holder of the shares
whose nane is entered in the Register of Menbers of the
Conpany the right to vote at the neeting of the conpany or
to issue a notice under s.169 of the Act. 1884 F-H, 885 A-(

4. Under Rule 76 of Order 21 of the Code of G vi
Procedure, 1908, the shares in a Corporation which are
attached may be sold through a broker. In the alternative
such shares may be sold in public auction under Rule 77
thereof. On such sale either under Rule 76 or under Rule 77
the purchases acquires title. Until such sale is effected,
all other rights of the judgnent debtor remain unaffected
even if the shares may have been seized by the officer of
the court wunder Rule 43 of Oder 21 of the Code of Givi
Procedure, 1908 for the purpose of effecting the attachment,
or through a Receiver or though an order in terns of Rule 46
of Order 21 of the Code of Gvil Procedure nay have been
served on the judgnent-debtor or on the company concerned.
The consequence of attachnent of certain shares of a conpany
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held by a shareholder for purposes of sale in a proceeding
under s.149 of the Land Revenue Act is nore or less the
sane. The effect of an order of attachment is what s.[49 of
the Land Revenue Act itself says. Such attachment is made
according to the law in force for the tine being for the
attachment and sale of novable property under the decree of
acivil court [886 B-C, 885 D

5. (i) It is to be Doted that a chargi ng order under
the English Law is not the sane as an attachment of property
or appointnment of a Receiver under the Land Revenue Act.
Charging Orders under the English Law are nade under order
50 of the English Suprene Court Practice under which the
English court may for the purpose of enforcing a judgnment or
order of that court under which a debtor is required to pay
a sum of noney to a creditor nake an order inposing on any
such property of the debtor as may be specified in the
order, a charge for securing the payment of any noney due or
to become due under the judgnent or order. Such an order is
referred to as the “charging order’. A charging order on the
property ‘'or assets of the debtor is one of the nbpdes of
enforcenent of - a judgnent or order for the paynent of noney
to the creditor. It is, however, not a direct node of
enforcenent in the sense that the creditor can i mediately
proceed to recover the fruits of his judgnent, but it is
rather an Indirect node of enforcement in the sense that it
provides the creditor with security, in_ whole or in part,
over the property of the debtor. It ~makes the creditor
secured creditor who having obtained his charging order nust
proceed, as may be necessary according to the nature of the
property charged, to enforce his charge inorder to obtain
the actual proceeds of —his charge to satisfy his judgnent,
in whole or in part. Subject to the other provisions of |aw
a charge inmposed by a charging order will have effect and
will be enforceable in the sane court and in the same manner
as an equitable nortgage created by the debtor by witing
under his hand. An order of  attachment cannot, therefore,
have the effect of depriving the holder of the shares of his
title to the shares Therefore, the attachment of the shares
in the Polytex Conmpany held by the Cotton
860
MI1Ils Conpany had not deprived the Cotton MIIs Conpany of
its right to vote at the neeting or to issue the notice
under s. 169 of the Act.

[887 B-F, 888 (]

Hawks v. Mc Arthur & Os. [I9SII 1 Al ER 22,
i nappl i cabl e.

5. (ii) The fact that 3,50,000 shares have been
pl edged in favor of the Government of Uttar  Pradesh al so
woul d not nake any difference. Sections 172 to 178-A of the
I ndian Contract Act, 1872 deal with the contract of  pledge.
A pawmn is not exactly a nortgage. The two ingredients of a
pawn are: "(1) that it is essential to the contract of pawn
that the property pl edged shoul d be actual Ly or
constructively delivered to the pawnee and (2) a pawnee has
only a special property in the pledge but the genera
property therein renmains in the pawner and wholly reverts to
hi m on di scharge of the debt. A pawn therefore is a security
where by contract a deposit of goods is made as security for
a debt- The right to property vests in the pledged only so
far as is necessary to secure the debt. The pawner however
has a right to redeemthe property pledged until the sale.
Under s.116 of the Indian Contract Act, 1872 if the pawnor
nmakes default in paynent of the debt, or performance, at the
stipulated time, of the promise, in respect of which the
goods were pledged, the pawnee may bring a suit against the
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pawnor upon the debt or promise, and retain the goods
pl edged as a collateral security, or he may sell the thing
pl edged, on giving the pawnor reasonable notice of the sale-
In the case of a pledge, however, the legal title to the
goods pledged would not vest in the pawnee. the pawnee has
only a special property. A pawnee has no right of
forecl osure since he never had absol ute ownership at | aw and
his equitable title cannot exceed what 1is specifically
granted by law In this sense, a pledge differs from a
nortgage in view of the foregoing the pawnee in the instant
case i.e. the Government of Utar Pradesh could not be
treated as the holder of the shares pledged Fin its favour
The Cotton MIIls Conpany  continued to be the nmenber of the
Pol ytex Conpany in respect. of the said shares and could
exercise its right under s.169 of the Act. [888 D H 889
A C

Lall an Prasad v. Rahmat Ali & Anr., [1967] 2 S.C.R 233
pp. 238-239 Bank of Bihar v. State of Bihar & Os., [1971]
Supp. S.C/R 299 and Swadeshi  Cotton MIlls v. Union of
India, [1981] 2 S C. R 533. refereed to.

6. There is no substance in the contention that on the
passing of an order by the Central CGovernnent under s 18A
(1) (a) of the Industries (Devel opnent and Regul ation) Act,
1951 taking over the managenent of the Cotton MIIs Conpany
alongwith its five other industrial units, the Cotton MIls
Conpany lost its right to exercise its voting rights
861
in respect of the shares in question. Wat was taken over
under the above A said orders was the nanagenent of the six
industrial units referred to therein and not all the rights
of the Cotton MIIs Conpany. The shares belong to the
conpany and the orders referred to above cannot  have any
ef fect on them Hence the passing of the orders under s.|8AA
(1) (a) of the Industries (Devel opnent and Regul ation) Act,
1951 has no effect of the voting rights of the Cotton MIIs
Conpany. [889 B-H, 890 A

JUDGVENT:
Cl VI L APPELLATE JURI SDICTION: - Civil Appeal No. 4803
of
1984
From t he Judgnent and Order dated 7.8.84 of the
Al | ahabad High Court in Civil Msc. Application No. 10968 of
84 & S.A. No. 2182.
K. K. Venugopal, R N Karanjawala & Ms. Manik
Kar anj awal a for the appellant.
R Parasaran, Attorney General of India. /K S.
Cooper, Csril S. Shroff’, S. S. Shroff and S. A Shroff for
the respondents.
Ashok Desai, Anil Diwan Pinaki M shra and Praveen
Kumar for respondent No. 1,
Dr. Y. S. Chitale, V.D. Mehta V. A Bobde, S Swarup
K. J. John for respondent No. 2.
Soli J. Sorabjee, Y. D. Mehta, S- Swarup and K, J.
John for respondents Nos. 6-8.
Ani | Dewan, R Karanjawala, Ms. Mnik Karanjawal a
and Arun Jetly for the Intervenor
M ss Bina Gupta for the Intervenor
T S. Krishnanurthi and Vineet Kumar for the
I ntervenor.
The Judgnent of the Court was delivered by
862
VENKATARAM AH, J. This appeal by special |leave is
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filed against the order dated August 7, 1984 passed by the
H gh Court of Allahabad in Cvil Msc. Application No. 10968
of 1984 in Special Appeal No. 2 of 1982 on its file. The
di spute involved in this case relates to the validity of an
extraordi nary general neeting of the Swadeshi Polytex Ltd.
(hereinafter referred to as ’'the Polytex Conpany’), a
conpany governed by the Conpanies Act, 1956 (hereinafter
referred to as '"the Act’) held pursuant to a notice dated
February 11, 1984 issued under section 169 of the Act by
sone of its menbers.
The controlling interest in the Swadeshi Cotton
MIlls Conpany Ltd. (hereinafter referred to as 'the Cotton
MIlls Conpany’) which is also governed by the Act was
acquired by Mangturam Jaipuria and his famly in 1946.
Sitaram Jaipuria is the adopted son of Mangturam Jaipuri a.
After his adoption Mangturam'  Jaipuria got a natural son
Rajaram |In or about the year 1964, Sitaram Jai puria becamne
the Chairman and Managing Director of the Cotton MIlls
Conpany. I'n 1970, the Jaipuria famly decided to pronote
anot her conpany and accordingly the Polytex Conpany was
established. I'n 1970, Rajaram becane the Managi ng Director
of the Cotton MIIs Conmpany and Sitaramcontinued as its
Chairman. Sitaram becane the Chairman and Managi ng Director
of the newly establi'shed Pol ytex Conpany in which the Cotton
M1lls Conpany had 'acquired 10 |akhs shares of Rs. 10 each
From about 1975-76 on account of a very serious set back in
its financial position the Cotton MI1ls Conpany could not
neet the wage bill,  the dues of the U P. Electricity Board
and several other nonetary clains against it. There were
serious | abour troubles in its factory and its work
virtually became paralysed. ~The total liability of the
Cotton MIIs Conpany was in the order of Rs. 2 34 crores in
the year 1977. On Cctober 27, 1977, the Coll ector of  Kanpur
passed an order under section 128-A of the U P. Land Revenue
Act, 1901 (hereinafter referred to as "the Land Revenue Act’
read wth section 5 of the Utar Pradesh Governnent
El ectrical Undertaki ngs (Dues Recovery) Act, 1958 appointing
a Receiver in respect of the Cotton MIls Conpany for a
period of six months with various powers specified therein
and in particular to seize | |akh of shares of the Polytex
Conpany of the face value of Rs 10 | akhs held by the Cotton
MIlls Conpany and to pledge them in favour of the State
Government of Uttar Pradesh against a |loan for the purpose
of neeting the dues payable to the enployees of the Cotton
MI1Ils Conpany and he nmade a further order wunder section 149
of the Land Revenue Act read wth section 5 of the U P
CGovernment El ectrical Undertakings (Dues Recovery) Act, 1958
863
attaching the remaining 9 Ilakhs shares of the Polytex
Conpany held by the Cotton MIIs Conpany and enpowering the
receiver to seize them Both the order appointing the
Receiver and the order attaching 9 |akhs shares were
i ncorporated in the sane docunent, the relevant part of
whi ch read thus:
ORDER
"Whereas electricity dues are payable by Ms
Swadeshi Cotton MIls Co. Ltd., Kanpur, to the UP.
State Electricity Board and recovery certificates for
the ampbunt enunerated bel ow have been received for
realisation of the dues above mentioned fromthe said
consurmer:
Recovery certificates dated
29.9.76, 31.12.76, 16 12.76,
29.12.76, 16.7.76, 17.9.76
and 3.10.77 1, 06, 22, 423. 17
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864

Less anmpunt paid 19, 00, 000. 00
Bal ance 87,22,423. 17
Add: Col | ection charges 10, 62, 242. 31
TOTAL RECOVERABLE 97, 84, 665. 48

And whereas, for the expeditious recovery of
the dues outstanding as above, wthout affecting
adversely the running of the mlls, it is just and
proper that a Receiver be appointed over the nmlls at
Kanpur, belonging to Ms Swadeshi Cotton MIls Co. Ltd.
Now, therefore, |, K K  Baksi, Collector, Kanpur, in
exerci se of the power under sub-section (1) of section
182-A of U. P. Land Revenue Act of 1901 read wth
section 5 of U P. ‘Government Electrical Undertakings
(Dues Recovery) Act, 1958, do hereby appoint Shri L.N
Batra, A.D.M Kanpur as Receiver of the said nills
bel onging to M-s Swadeshi Cotton MIls Co. Ltd., for a
period of six nonths wth inmediate effect and direct
that the Receiver shall exercise the follow ng powers:

1. The Receiver shall exercise supervision over
the sales of products of the said nmlls and the
di sbursement of receipts fromday to day.

2. That~ the receiver shall ensure that the
receipts of thesaid mlls are, after the paynment of
| abour dues and

ot her essentials for the runni ng - of the MII,
appropriated towards recoverable arrears against Ms
Swadeshi Cotton MIls Co. Ltd. as Land Revenue.

3. That the receiver shall, if necessary, for
the running of the said mills borrow nmoney from State
Governnment or other financial institutions and other
appropriate arrangenent in this behal f for t he

repaynent of the ampunt and the recovery thereof as
arrears of land revenue.

4. That the Receiver shall seize the shares
held by Ms. Swadeshi CottonMIls Co. Ltd., of Ms.
Swadeshi Polytex Ltd. O the face value of Rs, 10 | acs
(Ten lacs) and shall be conpetent to pl edge, the sane
by way of security for the ‘borrowings referred to
above.

5. That the Receiver shall be conpetent also to
make paynment to the Punjab National Bank agai nst the
guarantee dated 16.12.1976 and relieve the State
Gover nnent of its liabilities ther eunder
correspondi ngly.

6. That in the event of Guarantee furnished by
the State Government in favour of Punjab National Bank
dated. 16.12.76. being invoked, the Receiver shall be
conpetent to nmake the paynment to the State Governnent
against the liability accruing therefrom

7. That the Receiver shall have access to al
books of accounts. |edger, cash books, Stock books and
all other docunents kept or maintained by Ms Swadesh
Cotton MIIs Co. Ltd. in course of business.

8. That the Receiver shall be conpetent for the
reasons to be recorded also to put a restraint against
any transaction being entered into by Ms. Swadesh
Cotton MIls Co. Ltd., involving the business and
assets of the mlls and which are not in the interest
thereof or nmay be detrinmental to the sanme in his
opi ni on.

9. That the Receiver shall have all powers
i ncidental or ancillary for Carrying out of the
functions and the powers referred to above.

10. That subject to the above and to any
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directions that | may, hereafter issue fromtime to
time,the
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present managenment of the said mills shall continue to
run Athe mll and business.

In view of the urgency the order is being made
expert with the direction, however, that a notice to show
cause shall issue to Ms. Swadeshi Cotton MIIls Conmpany Ltd.
for Novenber 15, 1977.

And further, in exercise of the power under
section 149 of U P. Land Revenue Act 1901 read with
section 5 of UP. Government Electrical Undertakings
(Dues Recovery) Act of 1958, | hereby direct attachnent
and sale of shares held by Ms. Swadeshi Cotton MIls
Co. Ltd. in Ms. Swadeshi Polytex of the face val ue of
Rs. 90 lacs (N nety lacs) and hereby enpower the
Recei ver to seize the sane.

Sd/ -
K. K. Baksi
Dat ed : Kanpur Col I ector, kanpur

Oct ober 27, 1977."

On the sane date i.e. On Cctober 27, 1977 the
Recei ver pledged 1 |akh of shares as per the order of the
Collector in favour of the Government  of Uttar Pradesh
against a loan of / Rs. 13.5 Lakhs. i he Receiver also took
possession of 9 Lakhs shares as per the ‘order namde under
section 149 of the Land Revenue Act. Subsequently the
Recei ver pledged on November 9, 1977, 1 |akh shares out of
the above 9 |akhs ‘'shares in favour of the Governnment of
Utter Pradesh against a |oan of Rs. 15 | akhs and on January
4, 1977, 1.5 lakhs shares against a further | oan- Thus out
of the 10 lakhs shares of the Pol ytex Conpany of the face
value of Rs. 1 «crore held by the Cotton MIIs Conpany, 3.5
Lakhs shares stood pledged in favour of the Governnment of
Uttar Pradesh and the remmining 6.5 | akhs shares of the face
val ue of Rs. 65 | akhs remained with the Receiver.

The events which have led to this appeal are, however,
these: In the year 1976, the Cotton MIIs Conpany filed a
petition under sections 397 and 398 of the Act -agai nst the
Pol yt ex Conpany al | egi ng oppressi on and n smanagenment of the
Pol ytex Conpany by Sitaram Jaipuria and other directors of
the Polytex Conpany in Conpany Petition No. 20 of 1976 on
the file of the Allahabad High Court. That petition was
di sm ssed by the Conpany Judge of the High Court on Apri
19, 1982. Against his decision an appeal-was filed by the
Cotton MIIls Conpany in August, 1982 in Special Appeal No. 2
866
of 1982 before the Division Bench of the H gh Court. That
appeal is still pending. On February 11, 1981, the Cotton
MIlls Conpany and four others, nanely, Rajaram Jaipuria,
Mahabir Prasad Dalmia, Siyaram Sharma and K B. Agarwal who
together held 10, 01, 950 shares of the value of Rs. 10 each
sent a notice to the Polytex Conpany which was received by
it on February 15, 1984 wunder section 169 of the Act
requiring the Board of Directors of the Pol ytex Conpany to
call an extraordinary general neeting of the Polytex Conpany
to consider and, if thought fit, to pass wth or wthout
nodi fication the follow ng as ordinary resol utions:

"1. "RESOLVED that the appointment of Shri Sitaram
Jai puria as Managing Director of Swadeshi Pol ytex
Ltd., be and is hereby termnated prior to the
expiry of his term in exercise of the powers
conferred by Article 110 of the Articles of
Associ ation of the Conpany."

2. "RESOLVED further that Shri Sitaram Jaipuria be
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and is hereby renoved fromthe office of Director
and consequently fromthe office of the Managi ng
Director of the Swadeshi Polytex Ltd."

3. "RESOLVED further that resolution passed at the
13th Annual General Meeting of Swadeshi Pol ytex
Ltd. in respect of item7 "Special Business" of
the Notice dated 31st January, 1983 of the said
13th Annual General Meeting for the remuneration
of Shri Sitaram Jaipuria as Mnaging Director be
and is hereby rescinded".

4. "RESOLVED that Shri Ashok Jaipuria be and is
hereby removed fromthe office of Director of
Swadeshi Pol ytex Ltd."

5. "RESOLVED that ' in the vacancy caused by the a
renmoval of _Shri Ashok Jaipuria, Shri Sitaram
Si nghani a,  be and. is hereby appointed as a
Director of Swadeshi- Polytex Ltd. and in respect
of whose appointnent special notices have been
received “from sone nenbers indicating their
intention to appoint Shri. Sitaram Singhania as a
Director of the Conpany."
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6. "RESOLVED that Shri B.M Kaul be and is hereby
renmoved from the office of Director of Swadesh
Pol ytex Limted. "

7. "RESOLVED that in the vacancy  caused by the
renoval of Shri B.M Kaul, Dr. Rajaram Jaipuria be
and is hereby appointed as-a Director of Swadesh
Pol ytex Ltd. and in respect of whose appoi ntnent
special notices have  been received from sone
nmenbers indicating their intention to appoint Dr.
Raj aram Jai puria as a Director of the Conpany."

8. "RESOLVED that Shri P.B. Menon be and is here
removed from the office of Director of Swadesh
Pol ytex Ltd."

9. "RESOLVED that in the -vacancy caused by the

renoval of Shri P.B. . Menon, Shri R-D. Thapar, be
and is hereby appointed as a Director of Swadesh
Pol ytex Ltd., and in respect of whose appoi ntnent
special notices have been received from sone
menbers indicating their intention to appoint Shri
D.R Thapar as a Director of the Conpany." "
The requisitionists of the neeting al so asked the
Pol ytex Conpany to treat the said notice as a special notice
under section 284 (2) and (5) read with section 190 of the
Act for appointnent of Sitaram Singhania, Rajaram-Jaipuria
and R D. Thapar in place of Ashok Jaipuria, B.M Kaul (who
was al so the Chairman of the Cotton MIIs Conpany) and P.B.
Menon respectively as directors of the Pol ytex Conpany. They
encl osed an expl anatory statenment as required by section 173
of the Act to the notice containing reasons for noving the
aforeaid resolutions. On receipt of the notice, an energent
nmeeting of the Directors of the Polytex Conpany was hel d on
February 23, 1984 to consider the above said notice issued
under section 169 of the Act. the following is the nateria
part of the minutes of the said neeting:
"REQUI SI TI ON NOTI CE"

The Board was informed that a notice had been
received at the Registered Ofice of the Conmpany on
15th February 1984 from Swadeshi Cotton MIls Co. Ltd.
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(SCM and four other shareholders requestioning an
Extraordi nary General Meeting of the Conmpany under
Section 169 of the Companies Act, 1956.
The requisition notice received from SCM was read
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before the Board. The Board considered the notives behind
the requisition and took serious note of the false and
basel ess all egations nmade in the explanatory note encl osed
to the notice of requisition. The Secretary pointed out few
technical defects in the requisition notice. The draft
notice and the explanatory statenment was placed before the
neeting. The sanme was perused and discussed and the
foll owi ng resol uti ons were passed:

"RESOLVED t hat an Extraordi nary CGeneral Meeting
of the Conpany, pursuant to the requisition received by
the Conpany on 15th February, 1984 under Section 169 of
the Conpanies Act 1956 from Swadeshi Cotton MIIls Co.
Ltd. & others be held at the Registered Ofice of the
Conpany on Wdnesday, the 28th March 1984 at 10.30
AM"

"RESOLVED further that the Secretary be and is
hereby authorised to issue notice for convening the
af oresaid neeting, as per draft placed before the Board
and initialed by the Chairnman for the purposes of
i ndentification and to take such other steps as nay be
required-in this regard."

The Board was of the view that the financia
institutions should beinfornmed of this devel opnent and
the directors ‘who wish to make their representation to
the shareholders” may be requested to do so. The
Secretory was directed to take necessary steps in this
regard. "

The Board of Directors al so prepared and circul ated
an explanatory statenent pursuant to section 173 of the Act
along with the notice .issued to the shareholders calling the
extraordi nary general neeting to be held on March 28, 1984.
The requisitionists of the neeting filed an application
before the Division Bench in special Appeal No. 2 of 1982
for appointing a Chairman of the neeting. S. Jagannat han who
was a nenber of the Board of Directors as the nom nee of
I.F.C.1. was appointed as the chairman of the neeting by the
Di vi sion Bench on March 23, 1984. The neeting was, however,
adj our.
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ned as a sharehol der had obtained an order —of tenporary
injunction A restraining the holding of the neeting ina
suit filed by him at the court of the Munsif, Alipore (West
Bengal ). Wien the requistionists applied to the H gh Court
of Allahabad to fix a fresh date of the neeting, the H gh
Court declined to do so by its order dated May 22, 1984
because the tenporary injunction order had been issued by a
court not subordinate to it. It appears . that another
sharehol der applied for injunction in a suit filed in the
Cvil Judge's court at Gmalior and a third sharehol der noved
the Gty Civil Court, Madras for a simlar relief. Then the
requisitionists filed two special Leave Petitions before
this Court against the order of the Alahabad H gh Court
passed the follow ng order on the said petitions which were
nunbered as Civil Appeals Nos. 2597-98 of 1984:
"Speci al | eague granted.
The High Court of Allahabad shall nmake a fresh order
directing the hol ding of the neeting of the Conpany and
that neeting shall be held in accordance with the order
of the Hi gh Court notwi t hstanding any order of
injunction etc. issued by any other court or authority
inlndia or to be issued hereafter. If any person has
any grievance about the hol ding of the neeting he shal
approach the High Court of Allahabad for appropriate
directions. If the requisitionists or the Conpany w sh
to held the nmeeting early they nay approach the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 27

vacation Judge of the Hi gh Court of Allahabad who has

all the powers- of the Conpany Judge to mmke fresh

orders. The appeal s are di sposed of accordingly."
Again on July 4, 1984 a further order was passed by
this Court as foll ows:

"M. Sorabjee and M. Midul state that the
extra- ordinary general neeting nmmy be called on any
day to be fixed by the High Court in the second week of
August, 1984. They also state that the venue of the
neeting shall be determined by the Chairman, Shr
Jagannat han, appointed by the H gh Court. No further
orders are necessary on prayer b and c¢ in the
application dated 25th June, 19 i-I nmde before the
Al | ahabad Hi gh Court by the petitioner."

Accordingly the neeting WBS fixed to be held on August
14, 1984. Since there was a  notion for the adjournment of
the meeting
870
this Court was again approached by the parties by an
applicati'on for a further direction which was di sposed of on
Septenber-4, 1984. In the meanwhile the appellant No. |
Bal kri shan Gupta had filed an application before the High
Court of Al | ahabad in Special Appeal No. 2 of 1982
questioning the right off the requisitionists issue notice
under section 169 /of ‘the Act to <call the extraordinary
general neeting. H's contention was that 'since a Receiver
had been appointed by the Collector in respect of the shares
held by the Cotton MIlls Conpany and they ‘had also been
attached, the shares held by the Cotton MIIs Conpany coul d
not be taken into consideration for determ ning the required
qualification to issue the notice under section 169 of the
Act requisitioning the extraordinary general neeting and
that if those shares were omtted from consideration then
the shares held by the other requisitionists would not be
sufficient to issue the said notice.~ That application was
di smssed by the Hgh Court by its order dated August 7,
1984. This appeal by special leave is filed against the said
order of the High Court. In this appeal this Court passed
the follow ng order on Septenber 14, 1984:

"Al'l the learned counsel for the parties in
this petition agree that the neeting which is now
adjourned to 24.9.84 should be held on that day and the
agenda of the neeting should be discussed and voted
upon. W nake an order accordingly. The result of the
voting shall be reported to this Court by the Chairman
within one week after it is ascertained The resol utions
passed at the neeting shall not come into effect unti
further orders by this Court. The matter may be listed
in the third week of October, 1984."

After the report submtted by the Chairman  of the
neeting was received by this Court, this Court ~—passed a
further order on Cctober, 12, 1984 which reads as follows:

"The report of the Chairman of the
extraordi nary general neeting which has been subnitted
to this Court in a sealed cover is - opened and perused
by the Court. The report states that all the
resolutions other than the resolution for adjournnent
have been |ost. The photostat copies of the report
along with the encl osures may be nade avail able to the

parties at their expense. List the matter on 29.10.1984

before this Bench."

After the above order was passed, the Industria
Devel opnent  Bank of India and the Industrial Finance
Cor poration of India WHO
871
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were aggrieved by the result of the counting of votes given
on the taking of poll at the nmeeting filed applications
before this Court questioning the correctness of’ the report
of the Chairman as regards the result of the neeting- They
contended that the Chairnman had wongly rejected the votes
cast on their behalf and if these votes had been taken into
consideration the resolutions would have been duly passed.
Sone sharehol ders who were opposed of the renmoval of the
sitting Directors also filed an application for being
i mpl eaded. All these applications were allowed on Novemnber
19, 1984 and all parties agreed that the validity of the
nmeeting and of its result reported to the court should be
decided by this Court- 'During the hearing a wit petition
filed in the H gh Court of Bonbay was al so withdrawn to this
Court for being heard along wth these cases. At the
conclusion of the hearing of the above cases, the parties
filed a conprom se petition requesting the Court to nake an
order in ‘terms thereof. On the basis of the said conprom se
the Court passed an order on February 1, 1985, the materia
part of which reads thus:

1. The Board of Directors of Swadeshi Polytex Ltd.
(hereinafter referred to as 'SPL') shall be re-constituted
pendi ng the holding of the next Annual General Meeting of
SPL as under:

(a) Four nom nees of Fi nanci al I nstitutions

(including one to be selected and comuni cated by

IDBI/ IFCl to SPL) including the representative of

the U P. State |Industrial Devel opnent. Corporation

(b) Four nom nees of Shri -~ Sitaram Jaipuria (herein
after referred to as ' SRJ’) including SRJ.

(c) Four nom nees of Dr. Rajaram Jaipuria(herein after
referred to as 'RRJ'’) including RRJ.

Al'l nom nations under sub-clauses (b) and (c) above
shall be nade by February 9, 1985. Nomi nations under sub-
clause (a) (except the nominee of the U P. State Industria
Corporation) shall be made w thinten days of the date of
this order. The re-constituted Board shall start functioning
fromFebruary | 1, 1985. The Secretary of SPL is directed to
convene the re-constituted Board neeting within 15 days of
the order.
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2(a) SRJ and RRJ shall designate one nom nee
each out of their respective nomnees directors as
Executive Directors. The said Executive Directors shal
jointly carry on the nanagenent of SPL and will have
all the powers of the Managi ng Director and control of
finance. If any difference of opinion arises it shal
be referred to the Board of Directors.

2 (b) Al commttees of the Board shall stand
di ssol ved.

3. SRJ shall continue as the Managi ng Director
of the Conpany and he voluntarily undertakes not to
exercise any powers or functions of the Managing
Director till his re election at the next Annual
General Meeting of SPL.

4. SRJ will continue to be the Chairman of the
Conpany and as such wll preside over the Board
nmeetings of SPL. He voluntarily undertakes not to have
any second or casting vote.

5. Al mnutes of the Board neetings shall be
prepared by a nom nee of the Financial Institutions and
shal | be signed by the Chairnman,

6. The next Annual GCeneral Meeting of the SPL
shall be called and held on May 15, 1985. Th, Chairman
of the said Annual GCeneral Meeting shall be appointed
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by this Court.

7. Al the Menbers of the re-constituted Board
appoi nted pursuant to clause 1 above (excluding
noni nees mentioned in clause 1 (a) ) including non-
rotational Directors i. e. SRJ and/or Shri F. R
Beshani a shall resign and a new Board shall be el ected
at the said Annual General Meeting. Al sharehol ders of
SPL (including SR} and RRJ shall be entitled to propose
nanes of any persons for appointnent as Directors of
SPL at the said Annual General Meeting. Menbers of the
re-constituted Board may if they so desire seek re-
el ection at the said Annual General Meeting.

8. All 'pending matters before this Court
i ncluding the Transfer Case No. | of 1985 and all Civi
Msc. Petitions in Gvil Appeal No. 4803 of 1984 save
and except G vil
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Appeal No: 4803 of 1984 (Bal krishan Gupta & Ors. v.
Swadeshi Polytex Ltd & Os.) shall stand withdrawn and al
guestions raised in all such wthdrawmm proceedings are
expressly left— open. Al ~allegations against the Financia
Institutions, the Chairman of -the I1DBl and the Governnent in
Transfer Case No. 1 ~of 1985 and Civil Msc. Petitions Nos.
39900 of 1984 and 340 of 1985 shall stand w t hdrawn.

9. Votes cast by the Financial Institutions at
the next Annual’ General Meeting of SPL to be held on
May 15, 1985 shall not be questioned by the parties
heret o an any 'ground.

10.. The Civil ~Appeal No. 4803 of 1984
(Bal krishan Gupta & Os.~ v. Swadeshi ~Polytex Ltd. &
O's.) shall be disposed of on nerits.

11. Notice of Board neeting to all nenbers of
the re-constituted Board shall ~be sent by Registered
Post Acknow edgnment due.

12. 1t shall be open to the Board of Directors
if it so chooses to review any del egati on of powers.

13. There shall be no disciplinary action by
way of victimzation of any enpl oyee.

14. SRJ shall obtain the resignation of the
present nenbers of the Board of Directors (excluding
the nomi nees of Financial Institutions).

15. Liberty is reserved to the parties to apply
to this Court.

The undertakings that have to be filed in accordance
with the above order shall be filed in this Court within one
week from today. The next Annual GCeneral Meeting which is
ordered to be held on My 15. 1985 shall® be held
notw t hst andi ng any order, direction or injunction of any
other Court in India. The parties are at liberty to apply to
this Court for nominating a Chairman for the next Annua
General Meeting.

Judgnent in Cvil Appeal No. 4803 of 1984 is reserved.
Al the other cases referred to above stand di sposed of
874

interms of this order."

The parties, however, requested the Court to decide
the question relating to the right of the Cotton MIlls
Conpany to join as a requisitionist of a neeting under
section 169 of the Act or to vote at a nmeeting of the
conpany since it was Ilikely that one or the other nenber
mght raise it as an issue at the next neeting. W shall
therefore, proceed to decide the said question by this
j udgrent .

The princi pal ground urged on behalf of the appellants
is that the extraordinary general nmeeting had not been
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validly called since the Cotton MIIls Conmpany had ceased to
enjoy the privileges of a nenber of the Polytex Conpany by
reason of the appointnment of a Receiver by the Collector of
Kanpur in respect of the ten |[|akhs shares in the Polytex
Conpany held by the Cotton MIIs Conpany, the attachment of
the 9 |akhs shares out of the said 10 | akhs shares and al so
the pledge of 3,50,000 shares out of the said 10 |akhs
shares with the Governnent of Utar Pradesh as security for
the |l oans advanced by it. The total paid-up equity share
capital of the Polytex Conpany is Rs. 3,90, 00,000 (39, 00,000
shares of Rs. 10 each) and it is not disputed that if the 10
| akhs shares held by the Cotton MIIls Conpany are omtted
fromconsideration, the remaining requisitionists would not
have sufficient wvoting strength to issue a notice under
section 169 of the Act. The appellants contend that the
Cotton MIIs Conmpany could not, therefore, join the other
requi sitionists in- issuing the notice under section 169 of
the Act calling upon the Polytex Conpany to call the
extraordi nary general neeting and w thout the support of the
shares held by the Cotton MIls Conpany, the renmaining
requi sitionists would not have been-eligible to requisition
the nmeeting. The material part of section 169 r.f the Act
reads:
"Cal'ling of extraordinary general neeting on
requisition.-
169. (1) The Board of directors of a conpany
shall, on the requisition of such menber or nmenmbers of
the conpany as is specified in sub-section (4),
forthwith proceed duty to call an extraordinary genera
neeting of the canpany.
(2) The requisition shall set out the matters
for the consideration of which the neeting.is to be

called, shall be signed by the requisitionists, and
shall be deposited at the registered office of the
conpany.
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(3) The requisition may consist of severa
docunent s inlike form each signed by one or nore
requi sitionits.

(4) The nunber of —nenbers entitled to
requisition a nmeeting in regard to any matter shall be:

(a) in the case of a conpany having a share
capital. such nunber of themas held at the date of the
deposit of the requisition, not |ess than one-tenth of
such of the paid up capital of the conmpany as at that
date carries the right of voting in regard to that
matter;.. "

We have already referred to the order of ‘the Coll ector
appointing the Receiver in respect of the shares in
guestion, attaching themand ordering that 3,50,000 shares
be pl edged in favour of the Governnent of Uttar Pradesh.

Section 150 of the Act requires every conpany to keep
a register of nenbers containing the names, address and the
occupation, if any, of each nenber and other particulars
nmentioned therein. Section 153 of the Act provides that no
notice of any trust, express, inplied or constructive, shal
be entered on the register of nmenbers. Section 153B of the
Act, however, provi des that not wi t hst andi ng anyt hi ng
contained in section 153, where any shares in a conpany are
held in trust by any person, he (the trustee) shall within
such time and in such form as may be prescribed nake a
declaration to the public trustee appointed under section
153A of the Act in accordance with and subject to the rest
of the provisions of section 153B of the Act.

It is clear fromthe relevant provisions of the Act
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which are referred to hereafter that a nenber can
participate and exercise his vote at the neetings of a
conpany in accordance with the Act and the articles of
associ ati on of the conpany. Section 41 of the Act defines
the expression "nenber"” of a conpany. The subscribers of the
menor andum of associ ation of a conpany shall be deened to
have agreed to becone nenbers of the conpany and on its
registration shall be entered as nenbers in its register of
menbers. A subscriber of the nemorandum is liable as the
hol der of shares which he has undertaken to subscribe for.
Any ot her person who agrees to beconme a nenber of a conpany
and whose name is entered in its register of menbers shal
be a nenber of the conpany. In his case the two conditions
nanely that there is an agreenent to becone a nenber and
that his nane is entered in the register of
876
menbers of the conpany ~are cunul ative. Both the conditions
have to be satisfied to enable himto exercise the rights of
a nenber. Subject to section 42 of the Act, a conpany or a
body corporate mmy al so becone a nenber. When once a person
becones a  nmenmber, he is entitled to exercise all the rights
of a nmenber until he ceases to be a menber in accordance
with the provisions of the Act. The voting rights of a
menber of a conpany are governed by section 87 of the Act.
Section 87 of the Act says that subject to the provisions of
section 89 and sub-section (2) of section 92 of the Act
every nmenber of a conpany limted by shares and hol di ng any
equity share capital therein shall have a right to vote, in
respect of such capital, on every resolution placed before
the company and his voting right on a poll shall be in
proportion to his share of the paid-up equity capital of the
conpany. Regulations 8 and 86 (a) of the Articles of the
Pol Yt ex Conpany read:

"8. Save as herein otherw se provided, the

Conpany shall be entitled to treat the registered
hol der of any share as the absol ute owner thereof and
accordingly shall not, except as ordered by a court of
conpetent jurisdiction or as by |aw required, be bound
to recognise any trust, be-nam or equitable or other
claim to or interest in any such -share or any
fractional part of such share on the part of any other
person whether or not it shall have express or other
noti ce thereof.

86. (a) On show of hands every hol der of Equity
shares entitled to vote and present -~in person or by
proxy shall have one vote and upon a poll every hol der
of equity shares entitled to vote and present in person
or by proxy shall have one vote for every Equity share
held by him™"

A person ceases to be a nmenber by transferring his
share to another person, by transm ssion of his< share by
operation of law, by forefeiture of share, by death, or by
any other reason knowmm to law. In the case before us
therefore three points arise for consideration at  this
st age.

They are:

(i) Wether by reason of the appointnent of the
Recei ver under the Land Revenue Act in respect of
the shares of the Polytex Conpany held by the
Cotton MIIs
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Conpany, the Cotton MIIs Conpany had ceased to
have the rights of a nenmber under section 169
of the Act ?

(ii) Whether by the attachment of the shares under
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section 149 of the Land Revenue Act, the Cotton
MIls Conpany suffered any di m nution or
curtailnment in its rights as a shareholder in
respect of the shares so attached ?

(iii) VWet her by the pledge of certain shares, the
Cotton MIIs Conpany suffered any such dimnution
or curtailnent ?

In the Act, the expressions a nmenber’, a share
hol der’ or ’'holder of a share’ are used as synonyns to
i ndicate the person who is recognised by a conmpany as its
owner for its purposes. Wat does ownership of a share
connote? 'Omnnership in it nost conprehensive signification
says Sal nond, 'denotes the relation between a person and any
right that is vested in him That which a nman owns in this
sense is a right. The right of ownership conprises benefits
like clainms, liberties, powers, imunities and privileges
and burdens like duties, | abilities, disabilities. \Whatever
advantages a man may have as a result of the ownership of a
right may be curtailed by the di sadvantages, in the form of
burdens attached to it. As observed by Dias, an owner nmy be
di vested of his clains etc. arising fromthe right owed to
such an extent that he may  be left wth no immediate
practical benefit. He remains the owner nonethel ess because
his interest will outlast that of other persons in the thing
owned. The owner /possesses that right which ultimtely
enables him to enjoy all rights in the thing owned by
attracting towards hinself those rights in-the thing owned
which for the tine being belong to others, by getting rid of
the correspondi ng burdens. An owner of a land may get rid of
the interest of a nortgagee init by redeem ng the nortgage,
may get physical possession of land by term nating a | ease
and may get rid of an attachnent by di scharging the debt for
which it is attached. A Receiver appointed by a court or
authority in respect of a property holds it for the benefit
of the true owner subject to the orders that nay be made by
such court or authority. the different kinds of rights of
ownership flowing fromthe ownership of a right depend upon
the nature of the right owned. A person who is a sharehol der
of a conpany has many rights under the Act. Sone
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of them wth which we are concerned in this appea
principally, are (i) the right to vote —at all neetings
(Section 87), (i;) the right to requisition an extraordi nary
general neeting of the conpany or to be a joint
requisitionist (Section 169), (iii) the right to receive
noti ce of a general neeting (Section 172), (iv) the right to
appoi nt proxy and inspect proxy registers (Section 176), (V)
in the case of a body corporate which is a nmenber, the right
to appoint a representative to attend a general neeting on
its behalf (Section 187) and (vi) the right to require the
conpany to circulate his resolution (Section 188). The
guestion for consideration is when does a sharehol der cease
to be entitled to exercise any of these rights ?

Section 182-A of the Land Revenue Act which provides
for the appointnent of a Receiver in respect of the assets
of a defaulter who is liable to pay an arrear of revenue or
any other sumrecoverable as an arrear of revenue reads
t hus:

"182-A.  Appointrment of Receiver-(1)
Not wi t hst andi ng anything in this Act, when an arrear of
revenue or any other sumrecoverable as an arrear of

revenue is due, the Collector may, in addition to or
i nstead of any of the processes hereinbefore specified,
by order-

(a) Appoint, for such period as he may deem fit, a
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Recei ver of any novable or imovable property of
the defaulter:

(b) Renpbve any person fromthe possession or ousted of
the property:

(c) Conmit the same to the possession, custody or
management of the Receiver;

(d) Confer upon the receiver all such powers, as to
bringing and defending suits and for t he
real i sati on, nanagenent, protection, preservation
and i mprovenent of the property, the collection of
the rents and profits thereof, the application and
di sposal of such rents and profits, and the
execution of docunments, as the defaulter hinself
has or such of those powers as the Collector
thinks fit.

(2) Nothing in this Section shall authorise the
Collector to renmove from the possession or custody of
property any person whom the defaulter has not a present
right to renove
879

(3) The Collector may fromtinme to tinme extend
the A duration of appointment of the Receiver.

(3-A) No order under sub-section (1) or sub-
section (3) shall be nade except after giving notice to
the defaulter / to show cause, and after considering any
representations that nmay be received by the Collector
in response to such notice:

Provi ded that an-interim order under sub-
section (1) or sub-section(3) my be made at any tine
before or after the issue of such notice:

Provi ded further that where an interimorder is
made before the issue of such notice the order shal
stand vacated if no notice is issued within two weeks
fromthe date of the interimorder.

(4) The provisions of Rules 2 to 4 of Order XL,
contained in the First Schedule to the Code of G vi
Procedure, 1908, shall apply in relation to a Receiver
appoi nted under this section as they apply in relation
to a Receiver appointed wunder this section as they
apply in relation to a Receiver appointed under the
Code with the substitution of references to the
Col l ector for references to the Court."

Section 149 of the Land Revenue Act which provides for
the attachnment and sale of novable property bel onging to a
defaul ter reads thus:-

"149. Attachnent and sal e of novabl e property-

| “he Collector may, whether the defaulter has
been arrested or not, attach and sell  his novable
property.

Every attachnment and sal e ordered under this
section shall be nmade, according to the lawin force
for the tine being for the attachment and sale of
novabl e property under the decree of a Civil Court. In
addition to the particulars nentioned in clauses (a) to
(c) of the proviso to Section 60 of the Code of Civi
Procedure, 1908 (Act V of 1908), articles set aside
exclusively for the use of religious endowrents shal
be exenpted from attachment and sale wunder this
section. The costs of the attachnent and sal e shall be
added to the arrear of revenue, and shall be
recoverabl e by the same procedure.”
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We shall first consider the effect of appointnent of
a Receiver in respect of the shares in question. A perusa
of the provisions of section 182-A of the Land Revenue Act
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shows that there is no provision in it which states that on
the appointnent of a person as a Receiver the property in
respect of which he is so appointed vests in himsinilar to
the provision in section 17 of the Presidency Towns
I nsol vency Act, 109 where on the making of an order of
adj udi cation the property of the insolvent wherever situate
woul d vest in the official assignee, or in section 28 (2) of
the Provincial Insolvency Act, 1920 which states that on the
maki ng of an order of adjudication, the whole of the
property of the insolvent would vest in the court or in the
Oficial Receiver. Sub-section (4) of section 182-A of the
Land Revenue Act provides that Rules 2 to 4 of Order XL of
the Code of Civil Procedure, 1908 shall apply inrelation to
a Receiver appoi nted under that section. A Receiver
appoi nted under Order XL of the Code of Civil Procedure only
hol ds the property commtted to his control under the order
of the court but -the property . does not vest in him The
privileges of a menber can be exercised by only that person
whose nane is entered in the Register of Menbers. A Receiver
whose nane is not entered in the Register of Menbers cannot
exerci se any of those rights unless i'n a proceeding to which
the conpany concerned is a party and an order is made
therein. In Mhathal one v.~ Bonbay Life Assurance Co. Ltd 1
it has been laid down clearly that a Receiver appointed by 3
court in respect of certain shares which had not been duly
entered in the Register of Menbers of the conmpany concerned
as belonging to him could not acquire certain newy issued
shares which could 'be obtained by the nmenbers of the
conpany. This Court observed at page 143 thus:

"M . Pathak argued that the plaintiff was
entitled to reliefs A and B, both in his suit as well
as in the receiver’'s suit and that the receiver’'s suit
was wongly dismssed by the High Court. W ate unable
to agree. In our opinion, the H gh Court rightly held
that the receiver appointedin the suit of Sir Padanpat
could not acquire the newy issued shares in his nane.
that privilege was conferred by section 105 only on a
person whose name was on the register of nmenbers. The
receiver’s name admittedly was not in the register and
the conpany was hot bound to entertain t hat
application. M. Pathak argued that nmay be so but the
ceiver was not making an application inhis individua

(1) [1954] S.C.R 117.
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ri ght but he had been armed by the court with power to
A apply in the right of the defendant Reddy. The fact how
ever is that the receiver nmade the applicationin his own
name. Even if M. Pathak’s contention is right the conpany
was no party to the suit filed by Sir Padanpat agai nst” Reddy
and that being so, no order could be issued to the conpany
inthat suit to recognize the receiver as a shareholder in
pl ace of Reddy."

Even where the hol der of a share whose nane is
entered in the Register of Menbers hands over his shares
with blank transfer forns duly singed, the transferee would
not be able to claimthe rights of a nenber as against the
conpany concerned wuntil his nane is entered in the Register
of Menbers. This Court in Messrs How ah Trading Co. Ltd. v.
The Conmi ssioner of Income-tax, Calcutta has observed at
pages 453-454 thus:

"The position of a shareholder who gets
di vidend when his nane stands in the register of
nmenbers of the conpany causes no difficulty whatever.
But transfers of shares are common, and they take place
either by a fully executed docunent such as was
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contenplated by Regulation 18 of Table A of the Indian
Conpani es Act, 1913, or by what are known as ’'blank
transfers’- In such blank Transfers, the name of the
transferor is entered, and the transfer deed signed by
the transferor is handed over with the share scrip to
the transferee, who, if he so chooses, complete s the
tarns for by entering his nanme and then applying to the
conpany to register his nane in place of the previous
hol der of the share. The conpany recogni ses no person
except one whose name s on the register of nenbers,
upon whom alone calls for unpaid capital can be made
and to whomonly the dividend declared by the conpany
is legally payable. O course, between the transferor
and the transferee, certain equities arise even on the
execution and handing over of "a blank transfer’, and
anong these equities-is the right of the transferee to
claimthe dividend declared and paid to the transferor
who is treated as a trustee on behalf of the
transferee. These equities, however, do not touch the
conpany, and no claim by the transferee whose nane is
not in the register of menbers can be nade agai nst the
conpany, if the transferor retains the nmoney in his own
hands and failsto pay it to him (1) [1959] Supp. 2
S.C.R 448-
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A dance at the schene of the |Indian Conpanies
Act, 1913, shows that the words "nenber", "sharehol der"
and "hol der of ‘a share" have been used interchangeably
in that Act. Indeed, the opinion of nost of the witers
ont e subject is also the sane. Buckley on the
Conpani es Act, 12th Edition, Page 803 has pointed out
that the right of a transferee is only to call upon the
conpany to register his nane and no nore. No rights
arise till such registration takes place."

In this case this Court followed the dictumof Chitty,
J. in re: Wala Wnaad Indian_ Gold M ning Conpany(1) which
enphasi sed that the entry of the nane of person’ in the
Regi ster of Menbers was an - essenti al condition for
exercising voting rights at the neeting of the conpany
concerned. In "Buckley on the Conpanies Acts" (14th Edn.),
Vol . |, page 972 it is stated thus:

"Conpany cannot enquire into beneficia
owner shi p- As between the sharehol der and the conpany,
the person entitled to exercise the right of voting is
the person legally entitled to the shares, the menber
whose nanme is on the register.”

In Kurapati Venkata Mallayya & Anr. v. Thondepu
Ramaswam & Co. & Anr.(2) this Court had occasion to
consider the wvalidity of a suit instituted by a Receiver to
collect debts due to a party to a suit in his own nane. The
Count upheld the right of the Receiver to maintain the suit
observing that a Receiver invested with full powers to
admi ni ster the property which is Custodian legis or who is
expressly authorised by the court to institute a suit for
collection of debts was entitled to institute a suit in-his
own nanme provided he did so in his capacity as a Receiver.
But in the course of the said decision this Court approved
the decision of the Calcutta H gh Court in Jagat Tarini Das
v. Naba GCopal Chaki(’) in which it had been stated: "On the
whol e, we are disposed to take the view that, although a
Receiver is not the assignee or beneficial owner of the
property entrusted to his care, it is an inconplete and
i naccurate statement of his relation to the property to say
that he is merely its custodian" (Underlining by us). Thus
what ever may be the other powers of a Receiver dealing with
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the property whichis in custodian legis while in his
custody, he is not to be construed as either an assi gnee or
benefi cial owner of such property.

(1) [1882] 21 Ch. D. 849.

(2) [1963] Supp. 2 S.C.R 995.

(3) [1907] . 34 Cal. 305,
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In Wse v. Lansdell (1) it was held that in the case of
a bankrupt A whose nanme was still on the Register of Menbers
of a company as between hinself and the conpany, the
bankrupt, so long as his nane remained on the register was
entitled to vote in respect of the shares, though as between
hinself and the nortgagees he could vote only as they
dictated. But the right to vote was held to be uninpaired as
| ong as his nane appeared on the Register.

In a later case, Moirgan & Anr. v. Gay & Ors (2) after
referring to the ~decision in Wse v. Lansdell (supra)
Danckwerts 1. Cbserved

"It seens to ne that, unless there is sone
provision in the conpany’s articles or in the Conpanies
Act which enpowers ne to say that the bankrupt is no
| onger a nenber of the conmpany, and is, therefore,
unable to vote, expressly. I nmust cone to the
concl usion that the bankrupt still remains a nenber as
long as he is onthe register, notw thstanding that by
taking appropriate st eps under the appropriate
provisions the trustee in bankruptcy nay be able to
secure registration of hinself as the proprietor of the
shares. Unless  and until that is done, and as |ong as
the bankrupt remains on the register of the conmpany, he
remains a nenber in_ respect of those shares and is
entitled, as it seems to ne, to-exercise the votes
whi ch are attribute abl e to that st ates
notwi t hstandi ng that he has no |onger any beneficia
interest in the shares and that the conpany is entitled
to pay any dividends to his trustee in bankruptcy."

The following statement in Kerr on Receivers (13th
Edn.) at page 310: "the power of the conpany and its
directors to deal wth the property conprised in the
appoi ntnent (both property subject to-a floating charge and
property subject to a fixed charge), except subject to the
charge, are paral ysed" which was relied on by the appel lants
is not of much use to them it only neans that the authority
conpetent to appoint a Receiver nmay give directions
regarding the property It does not inply that the right of
the conpany to exercise the right to vote on the basis of
the shares of another conpany held by it at the neeting of
such ot her conpany becomes automatically suspended.

Under section 51 of the Code of Civil Procedure, 1908
a
(1)[1921] I ¢Ch. 420.

(2)[1953] | Ch. 83 at p. 87.
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Recei ver may be appointed by a civil court on the
application of a A decree-holder in execution of a decree
for purposes of realising the decree-debt. This is only a
node of equitable relief granted ordinarily when other nodes
of realization O the decretal ampunt are inpracticable. A
Recei ver appointed under that section wll be able to
realise the anounts due froma garnishee and his powers are
taking to the powers of a Receiver appointed under Order 40
rule 1 of the Code of Civil Procedure, 1908. But he woul d
not have any beneficial interest in the assets of the
j udgrent - debtor. He collects the debts not as his own but as
an officer of the court.
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We do not also find any substance in the contention of
the appellant based on section 137 of the Act. Section 137
of the Act provides that if any person obtains an order for
the appoi ntnment of a Receiver of, or of a person to nanage,
the property of a company, or if any person appoints such
Recei ver under any powers contained in any instrunent he
shall, within thirty days fromthe date of the passing of
the order or of the nmaking of the appointnent under the said
powers, give notice of the fact to the Registrar, and the
Regi strar shall, on paynent of the prescribed fee, enter the
fact in the register of charges maintai ned under section 130
of the Act. It is not clear in this case whether any entry
had been nade in the register of charges of the order O
appoi ntnent of Receiver in_ this case. Even granting that
such an entry had been nmade, it would not have the effect of
taking away the right of the Cotton MIIls Conpany to
exercise the right to vote in. respect of the shares in
guestion. W do not also find any substance in the argunent
based on ~/sections 153B, 187B and. 187C of the Act. Section
153 of the Act states that no notice of any trust, express,
i mplied or constructive, shall be entered

in the register of menbers or of debenture hol ders. Section
153B of the Act requires that notw thstanding anything
contained in section 153, well any shares in, or debentures
of, a conpany are/ held in trust by any person, the trustee
shall, make a declaration to the public trustee. Section
187B of the Act provides that save as otherw se provided in
section 153B but notwi thstandi ng anything contained in any
ot her provisions of ‘the Act or ~any other’ Jlaw or any
contract, nmenorandum or_ articles, where any shares in a
conpany are held in trust by a person as trustee, the rights
and powers (including the right to vote by proxy)
exerci sabl e at any matinee of’ the conmpany or at any neeting
of any class of nenbers of the conpany by the trustee as a
menber of the company cease to be exercisable by the trustee
as such nenber and becone exercisable |-1 by the public
trustee. Section 187C of the Act makes it incunbent
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upon a person whose name is entered in the Register of
Menber s of a conpany but who does not hol d the beneficia
interest in the share in question in such formas may be
prescri bed specifying the name and other particulars of the
person who holds the beneficial interest in such share. The
Conpani es (Declaration of Beneficial Interest in Shares)
Rul es, 1975 are made in this connection. it is obvious from
the foregoing that none of the provisions referred to above
has any bearing on the question before us.

Mere appointnent of a Receiver in respect of certain
shares of a conpany without nore cannot, therefore, deprive
the hol der of the shares whose nanme is entered in the
Regi ster of Menbers of the conmpany the right to vote at the
neetings of the conmpany or to issue a notice under section
169 of the Act.

The consequence of attachnent of certain shares of a
conpany held by a shareholder for purposes of sale in_ a
proceedi ng under section 149 of the Land Revenue Act is nore
or less the sane. The effect of an order of attachment is
what section 149 of the Land Revenue Act itself says. Such
attachment is nmade according to the lawin force for the,
time being for the attachnment and sal e of novable property
under the decree of a civil court. Section 60 of the Code of
Cvil Procedure, 1908 says that except those itens of E
property nmentioned in its proviso, |ands. houses, or other
bui | di ngs, goods noney, banknot es, cheques, bills of
exchange, hands, prom ssory notes, Covernnent securities,
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bonds or other securities of nobney, debts, shares in a
corporation and all other saleable property, novable or
i movabl e, belonging to a judgnment-debtor, or over which, or
the profits of which, he has a di sposing power which he my
exercise for his own benefit, whether the same be held in
the nanme of the judgment-debtor, or by another person in
trust for himor on his behalf, is liable for attachment and
sal e in execution of a decree against him Section 64 of the
Code of Cvil Procedure, 1908 states that where an
attachrment of a property is made, any private transfer or
delivery of the property attached or of any interest therein
and any paynment to the judgnent-debtor of any debt, dividend
or other nonies contrary  to such attachnent, shall be void
as against all clainms enforceabl e under the attachment. Wat
i s forbidden under section 64 of the Code of Civil Procedure
is a private transfer by the judgnent-debtor of the property
attached contrary to the attachnent, that 1is, contrary to
the claims of the decree holder wunder the decree for
real i sati on of which the attach-
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nment is effected. A private transfer under section 64 of the
Code of CGivil Procedure is not absolutely void, that is,
void as against all the world but void only as agai nst the
cl ains enforceable ‘under the attachment. Until the property
is actually told, 'the judgnent-debtor retains title in the
property attached. Under Rule 76 of Order 21 of the Code of
Cvil Procedure, 1908, the shares in -a Corporation which
reattached may sold through a broker. |In the alternative
such shares may be sold in public auction under Rule 2?7
thereof. On such sale’  either under Rule 76 or under Rule
77, the purchaser acquires title. Until such sale is
effected, all other rights of the judgnent-debtor. renmain
unaf fected even if the shares nay have been seized by the
officer of the count wunder Rule 43 of Oder 21 of the Code
of Civil Procedure, 1908 for the purpose of effecting the
attachment, or through a Receiver or though an order in
terms of Rule 46 of Order 21 of the Code of Civil Procedure
may have been served on the judgnent-debtor or on the
conpany concer ned.

On behalf of the appellants, relying upon the decision
in Hawks v. Mc. Arthur & O's(1l) it is contended that the
order of the Collector attaching the hare was in the nature
of a charging order which "deprived the Cotton MII|s Conpany
of its rights in them Having carefully gone throughthe
said decision, we find that it has not much rel evance to the
case In that case the Chairman and the Manager of a conpany
had purchased certain shares of the conmpany held by one of
its menmbers in two separate lots after paying consideration
therefore contrary to Article 13 of the Conmpany’'s Articles
of Association which granted a right of pre-enption to al
the other nenbers in respect of the shares in “question
I mredi ately after the said purchases were nade ‘another
menber of the conpany obtained a noney decree against the
transferor of the shares and al so a charging order over the
shares standing in the nane of the transferor but which had
been sold earlier either to the Chairman or the Manager. He
clainmed that since the transfer of the shares was contrary
to Article 13 of the conpany’'s Articles of Association, the
transfer was void and hence he was entitled to enforce the
charging order against those shares for realising his
decretal amount. The Court negatived his claimholding that
notwi thstanding the conplete failure to conply wth the
conpany’s articles in regard 'to the procedure to be
foll owed before shares could be transferred, the transferees
having paid to the transferor the full consideration for the
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shares had obtained equitable rights therein and as their
rights accrued earlier than the equitable right

(1)[1951] 1 A 11 ER 22
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of the plaintiff under the charging order, their rights nust
prevail over his claim It was argued before us that the
order of the Collector being an order in the nature of a
charging order the Receiver had obtained an equitable right
in the shares in question and there being no other |egal or
equitable right which would prevail over it, the Cotton
MI1Ils Conpany had lost its right to the shares The statenent
of facts of the above decision itself shows that it has no
bearing on the case before us. it is to be noted that a
charging order under the English Lawis not the sanme as an
attachment of property or appointnment of a Receiver under
the Land Revenue Act. W may here state that charging orders
under the English Law are nade under Order 50 of the English
Suprenme Court Practice under which the English court may for
the purpose of enforcing a judgnent or order of that court
under whi'ch~ a debtor is required to pay a sumof nobney to a
credi tor, nmake an order inposing on any such property of the
debtor as may be specified in the order, a charge for
securing the paynment of any nmoney due or to becone due under
the judgnent or order- ~Such an order is referred to as the
"charging order’. A charging order on the property or assets
of the debtor is one of the nodes of enforcement of a
judgrment or order for the payment of noney to the creditor.
It is, however, not a direct node of enforcenment in the
sense that the creditor can inmmediately proceed to recover
the fruits of his judgnent, but” it is rather an indirect
node of enforcement in the sense that it provides the
creditor with security, in whole or in part, over the
property of the debtor. It nmakes the creditor a secured
creditor who having obtained his charging order rust
proceed, as may be necessary according to the nature of the
property charged, to enforce his charge in order to obtain
the actual proceeds of his charge to satisfy his judgnent,
in whole or in part. Subject to the other p provisions of
law, a charge inposed by a charging order will have effect
and will be enforceable in the same court and in the sane
manner as an equitable nortgage created by the  debtor by
witing under his hand. A short passage in Mill’s Code of
Cvil Procedure (14th Edn), Vol. Il at page 1510 is
instructive and it reads thus:

"There is no provision in the Code for charging
orders, but on the Oiginal Side of the H gh Courts,
whi ch has inherited the older jurisdiction of the Court
of Chancery, it is the practice in cases where it is
consi dered undesirable to grant i medi ate execution to
nake a charging order in the formnmade in the case of
Kewny v. Attril (1886) 34 Ch. D. 34S. Wen the a8sets
requi re nursing, the advantage of a
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charging order is that it enables the Court on the
one hand to gain tinme and on the other hand to protect the
decree holder. It also avoids the confusion that m ght ensue
if the Court were to allow a direct attachnent while it is
admi ni stering the assets of the partnership. The effect of a
charging order is to constitute the decree-holder a secured
creditor although he undertakes to deal wth the charge
subject to the further orders of the Court."

An order of attachnent cannot, therefore, have the
effect of depriving the holder of the shares of his title to
the shares. W are of the viewthat the attachnent of the
shares in the Polytex Conmpany held by the Cotton MIlls
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Conpany had not deprived the Cotton MIIls Conpany of its
right to vote at the neeting or to issue the notice under
section 169 of the Act

The fact that 3,50,000 shares have been pledged in
favour of the CGovernnent of Utar Pradesh also would not
make any difference Sections 172 to 178-A of the Indian
Contract Act, 1872 deal with the contract of pledge. A pawn
is not exactly a nortgage. As observed by this Court in
Lallan Prasad v. Rahamat Ali & Anr.(l) the two ingredients
of a pawn are: "(1) that it is essential to the contract of
pawn that the property pledged should be actually or
constructively delivered to the Pawnee and (2) a Pawnee has
only a special pore party in the pledge but the genera
property therein renmains in the pawner and woolly reverts to
himon discharge of the debt. A pawn therefore is a
security, where, by contract . a deposit of goods is nade as
security for a debt. The right to property vests in the

pl edge only so far as is necessary to secure the debt -.-The
pawner however hasa right to redeemthe property pl edged
until the sale." 1n Bank of Bihar v. State of Bihar and Os.

(2) also this Court has reiterated the above | egal position
and held that the pawnee had a special property which was
not of ordinary nature on the goods pledged and so | ong as
his claim was not satisfied no other creditor of the pawner
had any right to /'take away the goods or its price. Beyond
this no other right was recognised in a pawee in the above
deci sion. Under section 176 of the Indian Contract Act, 1872
if the pawner nakes' default in payment of ‘the debt, or
performance, at the stipulated time, of the promise, in
respect of which the goods were pledged, the pawnee may
bring a suit agai nst the pawnor upon

(1)[1967] 2 S.C.R 233 at p. 238-239.

(2)1971] Supp, S.C. R 299.
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the debt or promise, and retain the goods pledged as a
collateral A security, or he may sell the thing pledged, on
gi ving the pawnor reasonable notice of the sale. in 'the case
of a pledge, however, the legal title to the goods pl edged
woul d not vest in the pawnee. The pawnee has only a specia
property. A pawnee has no right of foreclosure since he
never had the absolute ownership at |aw and his equitable
title cannot exceed what is specifically granted by law. In
this sense a pledge differs froma nortgage. In viewof the
foregoing the pawnee in the instant case i. e. -the
Governnment of Uttar Pradesh could not be treated as the
hol der of the shares pledged in its favour. the Cotton MIIs
Conpany continued to be the nenber of the Polytex Company in
respect of the said shares and could exercise its rights
under section 169 of the Act.

It may be stated here that the Governnment of Utar
Pradesh and the Collector who are parties to this appea
have not questioned the correctness of the judgnent of the
H gh Court.

One ot her subsidiary contention urged on behal f of the
appel lants relates to the effect of an order nade by the
Central CGovernnment on April 13,1978 under section 18 AA
(1)’ (a) of the Industries (Devel opnent and Regul ation (Act,
1951 taking over the nanagenent of Sideshow Cotton Mlls
along with five other industrial units belonging to the
Cotton MIIs Conpany which was the subject matter of dispute
in Sideshow Cotton MIls v. Union of India(l) and the order
of extensions passed by the Central Governnent on Novenber
26,1983 which is the subject matter of dispute in a case now
pendi ng before this Court. It is wurged on behalf of the
appel l ants that on the passing of the above said orders the
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Cotton MIIls Conpany lost its right to exercise its voting
rights in respect of the shores in question. There is no
substance in this contention. Wat was taken over under the
above said orders was the nmanagenment of the six industria
units referred to therein and not all the rights of the
Cotton MIIs Conpany. The shares belong to the conpany and
the orders referred to above cannot have any effect on them
The Departnment of Conpany Affairs, Governnent of India
rightly expressed its view inthe letter witten by C
Khushal das, Director in the Departnent of Conpany Affairs on
April 9, 1979 to B. M Kaul, Chairnman of the Cotton MIls
Conpany that the voting rights in respect of these shares
continued to vest with the Cotton MIls Conpany and the
manner in which those voting rights were to be exercised was
to be deternined by the Board of Directors

(1) 11981]2 S.C.R 533
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of the Cotton MI1ls Conpany. Hence the passing of the orders
under section 18AA (1) (a) of  the Industries (Devel opnent
and Regulation) Act, 1951 has no effect on the voting rights
of the Cotton MIIls Conpany.

It is also significant that the Directors of the
Pol yt ex Conpany who what that a Receiver had been appointed
in respect of the ‘shares in question, that they had been
attached by the Collector, that a part of them had al so been
pl edged in favour of the Governnent of Utar Pradesh and
that orders had been passed under section 18AA (1) (a) of
the I ndustries (Developrment and regulation) Act, 1951 taking
over six industrial units of the Cotton MII|s Conpany did
not question the validity of the notice. The Pol ytex Conpany
had in this case rightly treated the registered hol der i.e.
the Cotton MIls Conpany as the owner of the shares in
guestion and to call the nmeeting in accordance with the
notice i ssued under section 169 of the Act. The appel | ant
cannot, therefore, be allowed to raise any dispute about the
validity of the meeting on any of the grounds referred to
above.

In the result the appeal fails and it is disnssed
with costs. The costs of all the parties to the above appea
and other connected cases shall, however, be borne by the
Pol yt ex Conpany.

Subj ect to the above order, the order passed by
this Court on February 1, 1985 shall remain in force
M L. A Appeal dism ssed.
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