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1. Leave granted.

2. An interesting question is involved in this appeal. By the inmpugned
judgnent the Cal cutta H gh Court held that though the appellant, a married
daughter of Bata Krishna Mndal (hereinafter referred to as the 'deceased’)
could maintain a claimpetition in terns of Section 166 of the Motor
Vehicles Act, 1988 (in short the "Act’) she was not entitled to any
conpensati on as she was not dependant upon the deceased.

3. Factual position is undisputed and needs a brief reference.

On 11.5.1998 deceased lost his life in a vehicul ar acci dent and the

of fending vehicle, a Mni Truck registration No. WB-29/0185 belonged to
respondent No.2. As the deceased had no other legal heir, a claimpetition
was | odged cl ai mi ng conmpensati on. Respondent No.1l (hereinafter referred to
as the "insurer’) with whomthe offending vehicle was the subject- matter
of insurance filed a witten statenent taking the stand that since the

cl ai mant was not dependant upon the deceased, there was no question of any
conpensati on being paid. The Mtor Accident-C ains Tribunal, M dnapore at
Tam uk, District Mdnapore (in short the ’'Tribunal’) dism ssed the claim
petition accepting the stand of the insurer

4. An appeal was filed before the Calcutta H gh Court questioning the
correctness of the Tribunal’s view The Hi gh Court by the inpugned judgnent
hel d that the appeal was w thout merit and dism ssed the sane. It was held
that though a married daughter can be covered by the expression "l ega
representative" appearing in Section 166 of the Act, she was not entitled
to any compensation unl ess he or she was dependant on the deceased. The
expression '"legal representative" has not been defined either in the Act
or the West Bengal Mtor Vehicles Rules, 1989 (in short the "Rules'). The
wi dest neani ng, therefore, can be ascribed to it in ternms of Section 2(11)
of the Code of Civil Procedure, 1908 (in short 'CPC).

5. Wien the matter came up for hearing considering the inportance of the
guestion, M. Jayant Bhushan, |earned senior counsel was requested to act
as Ami cus Curiae. He has with reference to various provisions subnitted
that the view taken by the Tribunal and the Hi gh Court is super technical
Even if there was no dependence, there is a loss to the estate and a person
who is a legal representative but not dependant can yet be a beneficiary of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

the estate. It was, therefore, submtted that a realistic and pragmatic
vi ew shoul d be taken.

Learned Counsel for the insurer supported the judgnment of the Tribunal and
the Hi gh Court.

6. Section 166 of the Act corresponds to Section 110 of the Mdtor Vehicles
Act, 1939 (hereinafter referred to as the "Ad Act’) and the sane reads as
fol | ows:

Application for conpensation: (1) An application for conpensation arising
out of an accident of the nature specified in Sub-section (1) of Section
165 may be made-

(a) by the person who has sustained the injury; or
(b) by the owner of the property; or

(c) where death has resulted fromthe accident, by all or any of the |l ega
representatives of the deceased; or

(d) by any agent duly authorized by the person injured or all or any of the
| egal representatives of the deceased, as the case may be.

Provi ded that where all the |egal representatives of the deceased have not
joined in any such application for conpensation, the application shall be
made on behal f of or for the benefit of all the |egal representatives of
the deceased and the 'l egal representatives who have not so joined, shall be
i mpl eaded as respondents to the application

(2) Every application under Sub-section (1) shall be made, at the option of
the claimant, either to the Cains Tribunal having jurisdiction over the
area in which the accident occurred or to the dains Tribunal within the
local linmts of whose jurisdictionthe claimnt resides or carries on

busi ness or within the local linmts of whose jurisdiction the defendant
resi des, and shall be in such formand contain such particulars as may be
prescri bed:

Provi ded that where no claimfor conpensation under Section 140 is made in
such application, the application shall contain a separate statenent to
that effect inmediately before the signature of the applicant.

XX XX XX

(4) The Caims Tribunal shall treat any report of accidents forwarded to it
under Sub-section (6) of Section 158 as an application for conpensation
under this Act.

In terns of Clause (c) of Sub-section (1) of Section 166 of the Act in case
of death, all or any of the |egal representatives of the deceased becone
entitled to conpensati on and any such | egal representative can file a claim
petition. The proviso to said sub-section nmakes the position clear that
where all the legal representatives had not joined, then application can be
made on behal f of the |legal representatives of the deceased by inpleading
those I egal representatives as respondents. Therefore, the H gh Court was
justified in its view that the appellant could naintain a claimpetition in
terms of Section 166 of the Act.

7. Section 168 of the Act reads as foll ows:

Award of the Cains Tribunal: On receipt of an application for conmpensation
nmade under Section 166, the Cains Tribunal shall, after giving notice of
the application to the insurer and after giving the parties (including the
insurer) an opportunity of being heard, hold an inquiry into the claimor
as the case may be, each of the clains and, subject to the provisions of
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Section 162 nmay nmake an award determ ning the anount of comnpensati on which
appears to it to be just and specifying the person or persons to whom
conpensation shall be paid and in nmaking the award the Clains Tribuna

shal | specify the amount which shall be paid by the insurer or owner or
driver of the vehicle involved in the accident or by all or any of them as
the case may be:

Provi ded that where such application makes a claimfor conpensation under
Section 140 in respect of the death or permanent disabl ement of any person,
such cl aimand any other claim (whether made in such application or

ot herwi se) for conpensation in respect of such death or pernanent

di sabl enent shall be di sposed of in accordance with the provisions of
Chapter X

(2) The Cainms Tribunal shall arrange to deliver copies of the award to the
parties concerned expeditiously and in any case within a period of fifteen
days fromthe date of the award:

(3) When an award is nade under this section, the person who is required to
pay any ampunt in terns of such award shall, within thirty days of the date
of announcing the award by the Clains Tribunal, deposit the entire anount
awarded in such manner as the Cains Tribunal may direct.

8. The Tribunal has a duty to nake an award, determ ne the amunt of
conpensation which/is just and proper and specify the person or persons to
whom such conpensation woul d be paid. The latter part relates to the
entitl enent of conpensation by a person who clainms for the sane.

9. According to Section 2(11) of 'CPC, "legal representative" means a person
who in |law represents the estate of a deceased person, and includes any
person who internmeddl es with the estate of the deceased and where a party
sues or is sued in a representative character the person on whomthe estate
devol ves on the death of the party so suing or sued. Alnost in simlar
terns is the definition of |egal representative under the Arbitration and
Conciliation Act, 1996, i.e. under Section 2(1)(g).

10. As observed by this Court in Custodian of Branches of BANCO Nati ona
Utramarino v. Nalini Bai Naique [1989] 2SCR810 the definition contained in
Section 2(11) CPCis inclusive in character and its scope is wide, it is
not confined to legal heirs only. Instead it stipulates that ‘a person who
may or may not be | egal heir conpetent to inherit the property of the
deceased can represent the estate of the deceased person. It includes heirs
as well as persons who represent the estate even without title either as
executors or adnministrators in possession of the estate of the deceased.

Al'l such persons woul d be covered by the expression 'legal representative’.
As observed in CQujarat State Road Transport Corporation v. Ramanbha

Prabhat bhai and Anr. [1987]3SCR404 a | egal representative is one who
suffers on account of death of a person due to a notor vehicle accident and
need not necessarily be a wife, husband, parent and child.

11. There are several factors which have to be noted. The liability under
Section 140 of the Act does not cease because there is absence of
dependency. The right to file a claimapplication has to be considered in
the background of right to entitlenent. Wile assessing the quantum the
nmultiplier systemis applied because of deprivation of dependency. In other
words, multiplier is a measure. There are three stages while assessing the
question of entitlenent. Firstly, the liability of the person who is liable
and the person who is to indemify the liability, if any. Next is the
guantification and Section 166 is primarily in the nature of recovery
proceedi ngs. As noted above, liability in terms of Section 140 of the Act
does not cease because of absence of dependency. Section 165 of the Act

al so throws sone |ight on the controversy. The explanation includes the
liability under Sections 140 and 163A

12. Judged in that background where a | egal representative who is not
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dependant files an application for conpensation, the quantum cannot be |ess
than the liability referable to Section 140 of the Act. Therefore, even if
there is no | oss of dependency the claimant if he or she is a |l ega

representative will be entitled to conpensation, the quantum of which shal
be not less than the liability flowing from Section 140 of the Act. The
appeal is allowed to the aforesaid extent. There will be no order as to

costs. W record our appreciation for the able assistance rendered by Shr
Jayant Bhushan, the | earned Am cus Curi ae.

S.H Kapadia, J.

13. Al'though | agree with the operative part of the judgnment proposed to be
delivered by nmy esteened brother Dr. Arijit Pasayat, J, | would like to
gi ve nmy own reasons.

14. In the present case the married daughter of the victim (deceased) filed
the cl ai munder Section 140(2) of the Mdtor Vehicles Act, 1988 praying for
statutory conpensati on on account. of the death of her father. As stated,
the applicati on was nmade under Section 140 of the said Act. That Section
nakes it ‘clear that "No Fault Liability is cast on the owner of the vehicle
and not directly on the insurer. Before an order is passed under Section
140, the Tribunal nust be satisfied that the accident arose out of a notor
vehicl e which resulted in pernmanent disablement or death and that the claim
i s made agai nst the owner and the insurer of the offending notor vehicle.

15. In the present case, as stated above, the victims narried daughter has
made her clai munder Section 140 of the said Act saying that she has five
children; that they are minors; that she was brought up by her uncle; that
after her nmother’s death the deceased |lived in the same house in which the
claimant was living with her uncle before her marriage; that the deceased
was a mason that after her marriage she lived with her husband and,
therefore, she was entitled to get statutory conpensation under Section 140
of the said Act.

16. In the inmpugned judgment the H gh Court has correctly drawn a

di stinction between "right to apply for compensation"” and "entitlenment to
conpensation”. The High Court has rightly held that 'even a narri ed daughter
is a legal representative and she is certainly entitled to claim
conpensation. It was further held, on the facts of the present case, that
the married daughter was not dependent on her father. She was living with
her husband in her husband’ s house. Therefore, she was not entitled to
claimstatutory conmpensation. According to the H gh Court, the clainmant was
not dependent on her father’s incone. Hence, she was not entitled to claim
conpensati on based on "No Fault Liability".

17. In ny opinion, "No Fault Liability", envisaged in Section 140 of the
said Act, is distinguishable fromthe rule of "Strict Liability". In the
former, the conmpensation anpunt is fixed. It is Rs. 50,000/- in cases of
death [Section 140(2)]. It is a statutory liability. It /is an anmount which
can be deducted fromthe final anmount awarded by the Tribunal. Since, the
amount is a fixed amount/crystallized amount, the sanme has to be consi dered
as part of the estate of the deceased. In the present case, the deceased
was an earning nenber. The statutory conpensation could constitute part of
his estate. H s legal representative, nanely, his daughter has inherited
his estate. She was entitled to inherit his estate. In the circunstances,
she was entitled to receive conpensation under "No fault Liability" in
terns of Section 140 of the said Act. My opinion is confined only to the
"No Fault Liability" under Section 140 of the said Act. That section is a
Code by itself within the Motor Vehicles Act, 1988.

18. For the above separate reasons, | agree with the concl usion, nanely,
the appeal be allowed with no order as to costs.




