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JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
Hari sh Kurmar & Anr.
V.
State of MP.
JUDGMENT
Punchhi, J.

This appeal under Section 329 of the Code of Crimna
Procedure has been preferred by Harish Kumar, Advocate and
his brother, Ram Sharan, as of right, as they stand
convicted for charges of nurder and attenpt to nurder by the
H gh Court of Madhya Pradesh vide order dated  25.8.1986,
setting aside the orders of the Court of Session, whereunder
the aforesaid two appellants and three others were acquitted
of all the charges. Now the acquittal of those three others
stands mmi ntained whereas the two appellants have' been
convi cted and sentenced as under
(i) Harish Kumar under Section 302 |.P.C. and Ram Sharan
under Section 302/34 |.P.C for, the nurder of Virendra
Kumar. Both sentenced to life inprisonment.

(ii) Both convi cted under Section 307/34 1.P.C. for
individually attenmpting to commt nurder of Chakodi, P.W5
and sentenced to five years Rigorous |nprisonment.

Both sentence to run concurrently.

The parties involved are residents of village Madhogarh
inthe State of Madhya Pradesh. Both the courts bel ow have
found that parties have formed factions, one represented by
the conplainant’s side and the other by the accused. It is
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the case of the prosecution that at a site sonme distance
from the village, the appel l ant, Harish dunar, in
partnership with one Ram @ulamhad taken a contract for
transportation of sand and bajri. In the vicinity thereof
were agricultural lands of Jagdish Prasad, P.W7. It is

alleged that on the norning of 10.1.1982 when Jagdish
Prasad, P.W7 went to his fields, he found that a road had
been nade by cutting the boundary Ilife of his field for
using it as a passage for trucks. Incidentally, Ram Gul am
and Harish Kumar were also there. Jagdish Prasad, P.W7
protested to themfor the trespass on his land. At that
time, both Harish Kumar and Ram Gul am t hreatened P. W7 t hat
if he ever tried to obstruct their trucks from passing on
that road, he would be shot dead. It is alleged that the
matter was reported at the police station

It transpires that the Patwari, on orders from higher
of ficers, made demarcation of ~the site on 17.1.1982. It
energed that the site where the road was nade was owned by
one Ranmsewak, ~a nephew of Ram @lam and that Jagdish
Prasad’ s objection to the user of the road was wi thout any
basi s.

In village Madhogarh, there is a busy |ane/road running
fromnorth to south, ~ touching perpendicularly the highway
bet ween the towns of Satna and Rewa. Shortly before reaching
the T-junction, there stands erected a stone gate from where
a lane bifurcates att a tanget, touching also the sane
hi ghway. The appellants and their co-accused, who constitute
a famly by thenselves, have their residential house in that
| ane, just about in ‘the nmiddle between the stone gate
towards south and the crossing towards the north.

The prosecution case is that at about 4.30 p.m on
17.1.1982, Chakodi, P.W5 of the rival faction, was passing
in that lane. Al the five accused were there. The father of
the appell ants, Narayan Prasad, acquitted co-accused, caught
hold of the hands of Chakodi, ~P.W5, and told himthat he
was indul ging in gundagardi (hooliganism and that he would
be set right by them Harish Kunar, appellant, was then said
to be present and armed with a rifle, and Ram Sharan
appellant too, wth a .12 bore gun. OQhers were enpty
handed. On bei ng exhorted by Narayan Prasad to kill Chakodi
P.W5, Harish Kumar fired his rifle at himeven when Narayan
Prasad was hol ding the hands of Chakodi. Neither of the two
was hurt by the fire as both had sat down instinctively:
Freeing his hands fromthe hands of Narayan Prasad, Chakod
started running away in the | ane towards the north, when Ram
Sharan fired at him fromhis .12 bore gun. This tinme also
the fire mssed. It is alleged that some pellets of the
second fire however hit Manju Soni, Surendra Kumar, |ndra,
P.W3 and Jagdanba Bai, P.W4 (the forner two were not
examned at the trial). This is stated by the prosecution to
be the first incident. Before its actual happening Ganesh
Prasad, P.W1 was informed by one Ganesh Prasad Garg that
some quarrel was going on in front of the house of Harish
Kumar, appellant. He rushed to the spot along with Narayan

Prasad Tiwari, P.W11 and both claimto have seen the first
occurrence in its entirety fromthe point when Chakodi’s
hands were caught by Narayan Prasad, accused till the end.

Instead of retiring fromthe tension-ridden place after
the first incident, Ganesh Prasad, P.W1 and Narayan Prasad
Tiwari, P.W11 both nmenbers of the rival faction sat at the
close by tea shop of one Ram Sajivan. Qher people of the
facti on such as Ranesh Kunman Gautam P.W2, Chottey La
Garg, P.W13, Virendra Kumar Pandey (deceased) and others
were also seen in the lane collected near the stone gate
towards the south. Allegedly thereafter, the five accused
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camout fromtheir house when Harish Kunmar, appellant, as
before, was having a rifle, Ram Sharan as before a .12 bore
gun and the remaining three accused this line (on which
there is sone discrepancy) arned with kattas, i.e., country-
made pistols. On the exhortation of accused, Narayan Prasad,
Hari sh Kumars appellant, allegedly fired a rifle shot
towards Virendra Kumar Pandey which hit himon the left side
of his chest, whereupon he fell down. The five appellants
then escaped fromthe place of the occurrence. This is
termed to be the second incident.

Ganesh Prasad, P.W1 and the aforementi oned persons and
some ot hers brought Virendra Kumar to the road junction, and
putting himin a truck took himto Satna for nedical aid. On
the way however, Ganesh Prasad, PPW 1 got down fromthe
truck and lodged the First Information Report at police
station Kolgawa at 6 p.m The investigation was set 1in
not i on.

Virendra Kumar in an injured condition was admitted in
the governnment” hospital at Satna. Thereat Indra, Jagdanba
Bai, Manju Soni -and Surendra Kumar. were also brought for
nmedi cal aid on account of the pellet injuries received by
them Virendra Kumar was given imedi ate nmedi cal attention
by Dr. N K Nema, P/W14. At 6.35 p.m, when asked in
witing by the concerned police officer. whether Virendra
Kumar was in a position to make a statenent, Dr. Nemm
replied thereon in the affirmative. That docunment is Exhibit
P.16. Immediately thereafter, a dying declaration of the
deceased Exhibit P.14 was recorded by Dr.Nema on a single
sheet. It is in Hndi and in a -question and answer form
VWen translated, it reads as fol lows :

Q1 : Your name?
Ans.: Virendra.
Q2 : Father’s nane?
Ans.: Sunder Lal
Q3 : VWhere do you come fronf
Ans.: Madhogarh
Q4 : How did you receive this injury?
Ans.: Ni
Q5 : Wwo hit you?
Ans.: Harish Dwivedi hit mne.
Nar ayan Secretary. (nmeaning Narayan Prasad accused who
is al so konwn as Narayan Secretary).
Ram Shar an t oo.
Satish was carrying 395. (description of a the

firearm.
Ravi Shankar
Ram Sharan was armed with 12 (neaning type of the
firearnm.
Q6. : How did the dispute occur?
Ans. : He had fromthe front and hit ne.

Rattan Si ngh, Sarpanch of village Kripal pur, P-.W19 and
Narayan Prasad Tiwari, P.W11 respectively signed the dying
declaration as wtnesses to its recording in their presence
by Dr. N K Nema, P.W14, who too signed the sanme being the
one who had recorded it. The deceased, Virendra Kumar died
at 8.45 p.m the sane day in the hospital.

We do not feel obliged to detail out the steps taken by
the police to cover and conplete the investigation. Yet it
woul d require to be nentioned that Narayan Prasad, accused,
was taken in custody by the police the follow ng day on
18.1.1982. At that tinme he had sone sinple injuries on his
person, which when examned by Dr. R B. Patel, D.W2, three
days later on 21.1.1982, were found to be a bruise on the
left chest, a lacerated wound on the tenporal region, some
tenderness on the right «chest, right thigh and left Ileg
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which were opined to be nore than 24 hours old. The two
appel l ants were however arrested about four weeks | ater on
11.2.1982 and were sent for nmedical examnation. Dr. B.B.
Bhattacharya, D.W1l, found one pellet injury on the right
|l eg and another one on the right forearm of Harish Kumar
appel l ant, and one pellet injury on the left Ieg of Ram
Sharan. The stuck up pellets thereafter were renoved by
nedi cal assi stance provided during the investigation

The appel l ants when put to trial had to face a swarm of
evidence led by the prosecution with regard to both the
incidents. When put the prosecution case, the appellants
raised the plea of right of private defence of person and
property suggesting that only one incident took place, that
the conplainant’s faction had a grouse agai nst the accused
because the decision in the boundary dispute had gone in
their favour on the day of the occurrence, which was the
reason for the conplainant party to have cone in a large
nunber to attack the accused and nmenbers of their famlies
and that 'not only “was the father, Narayan Prasad hit by
nmenbers of ~the conplainant party, but kattas in their hands
were used too, causing injuries to both the appellants which
conpel l ed themto defend thenselves in exercise of the right
of private defence of person as well as property as it was
apprehended that their house too would be put to fire.

The Court of 'Session in dealing wth each and every
aspect of the matter in detail, Kkeeping in view the
i nstances of litigation pending and decided between the said
factions replete in'testinmony, canme to the conclusion that
the prosecution wi tnesses were not trustworthy and reliable.
It also viewed that the dying declaration was not a
trustworthy docunent because firstly it was ‘wvague in
content, not conveying any sense, and secondly, the Doctor
had nowhere witten on the dying declaration itself,
certifying that Virendra Kumar was-in a fit position to make
a statenent. The statenent of Dr. Nema that he had done so
vide Exhibit P-16 was not considered reliable. This broadly
led to the acquittal of the accused persons.

On appeal preferred by the State of Madhya Pradesh, a
different view was taken by the Hi gh Court insofar as the
two appellants were concer ned. The acquittal ~of the
remai ning three co-accused was however mai ntai ned. The High
Court took the view that even though the prosecution
wi t nesses belonged to one faction, their evidence could not
be di scarded altogether for two reasons, (i) the defence had
not denied and had rather admitted the presence of the
prosecution witnesses at the time of the occurrence and (ii)
their version at best would require a closer scrutiny and
not total discardence. Proceeding on that basis, the H gh
Court approved of their evidence in establishing the guilt
of the two appellants, taking corroboration fromthe dying
decl arati on above-referred to, holding that Dr. " Nenma, a
responsi bl e medical officer was not expected to 'get in
| eague with the faction of the prosecution w tnesses and
that he is expected to have perforned his duties in_ a
responsi bl e manner, having regard to the situation then
existing. The High Court further took the view that insofar
as Virendra Kumar was concerned, he had specifically named
Hari sh Kumar, appellant, to be the one who had fired at him
whi ch established the charges of murder. This is how the
convi ction of the appellants has conme to be recorded.

Learned counsel for the appellants stressed before us
that there was only one occurrence, cause of which was the
favourabl e demarcation of |land by the Patwari, which angered
the conmpl ai nant party and hence hooliganism was indul ged
into by them to the point of hurting Narayan Prasad the
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father of the appellants, by inflicting on himfour injuries
and by wusing their country-nade pistols (kattas) in causing
pellet injuries to the two appellants and an apprehension
that their house would be put to fire, justifying themto
enpl oy their weapons in the right of private defence. In the
alternative, it was urged that it could at best be said that
the right of private defence, had been exceeded.

We have carefully gone through the evidence |ed by the
parties and have also taken into account the argunments
addressed by respective counsel. W would, to begin with, go
with the prosecution (though not positively holding so) that
there were two occurrences. To recount, Ganesh Prasad
Sharma, P.W1 was inforned by Ganesh Prasad Garg (not
exam ned by the prosecution) that there was sone quarre
goi ng on near the house of Harish Kumar, appellant. Then, he
and Narayan Prasad Tiwari, P.W11 and Naresh Garg (not
exam ned) went to-the place where the quarrel was goi ng on.
Both were able to see Narayan Prasad, accused, hol ding both
the hands of Chakodi, P.W5, leading himto sonme distance,
telling him that he was indulging in hooliganismand that
they would deal with him At ~that tine, Harish Kumar
appel l ant, was having a . 315 bore gun (sonetinme described as
rifle in the prosecution evidence), Ram Sharan was having a
.12 bore gun and the remaining three, i.e., Narayan Prasad,
Satish and Ravi Shankar were enpty handed. Wile, Narayan
Prasad was hol di ng the hands of Chakodi, he exhorted his co-
accused to kill Chakodi by firing. Harish Kunmar appell ant,
is said to have ' fired from ~his rifle at Chakod
i nstantaneously with ‘the intention to kill him At that
nonent, both Chakodi; P.W5 and Narayan Prasad accused, are
said to have sat down and saved thenselves. It appears to us
that this conduct of Harish Kunar appellant, in abruptly
firing at Chakodi, P.W5, wthout caring for the safety of
his father is a conduct which does. not stand the test of
reason; all the nmore when no injury on Chakodi, P.W5 or
Narayan Prasad was resulted. It is further allege that
having sat on the ground and thereby saving hinself, he
extricated hinself and ran away whereafter Ram Sharan fired
fromhis .12 bore gun towards him This time also he was not
injured.. Site Plan, Exhibit P.26, prepared by the Patwari,
P. W16, goes to show that the persons who were hit by the
pellets of the second shot were present-in the northern
portion of the lane fromwhich it could safely be inferred
that Chakodi had run,if at all, towards the northern side so
as to attract a fire being made in that direction. Now, when
we advert to the evidence of Ramesh Kumar Gautam P.W2, he
says that on hearing of a shouting "killed" "killed". nade
by Chakodi, P.W5, the latter on the asking of the forner
had told himthat the two appellants had fired at himin the
manner abovestated, P.W2, further says that when Chakod
P.W5, ran away towards his house, then he, Virendra Kunar
deceased and Chottey Lal Garg canme and sat near the old
stone gate wherefromthey saw the accused conming fully
armed, i.e., both the appellants in the manner aforestated
and the other three accused with kattas. This would nean
that when Chakodi is supposed to have run away towards the
north, P.W2 and his conpanions including the deceased had
wal ked from the northern side dowmn the lane and to have
assenbled at the stone sate after passing in front of the
house of the accused. In this interval, the three acquitted
accused are suggested to have arned thenselves with kattas.
The need to arm thenselves could only be felt if they were
anticipating further trouble at t he hands of t he
conplainant’s faction in the formof a second occurrence in
a bigger way. The Hi gh Court has viewed that the factum of
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Chakodi sitting down and escaping rifle shot injury at the
hands of Harish Kumar, appellant, to be an exaggeration. Yet
the High Court convicted Harish Kumar for offence under
Section 307/34 IPC. It appears to us that the H gh Court was
wong in convicting Harish Kumar, appellant after such
finding but right in comng to that conclusion, but we would
not stop at that and go further to hold that the account of
the first occurrence has not been placed by the prosecution
before the court in a true nmanner; nore so on account of the
statements of Indra P.W3, Jagdanba Bai P.W4, Chakodi
P.W5 and Sumitra Nandan P. W6, father of Indra, P.WS3.

Now, according to Indra, P.W3, she was in the lane in
order to go to buy sone  bangles and when she got near the
crossing (meaning towards the north) she heard a shot fired
at Chakodi P.W5 whereafter she entered in sonebody’s house.
She clainms to have been hurt. by the pellets of the second
shot made by Ram Sharan, when she was peeping to see things
happening.. O herwi se she states she never cone out of the
house in whi ch she had taken refuge. As it appears to us her
statenent is unnatural does not inspire confidence, because
if she had entered a house, it is difficult to conceive as
to how could she have received a pellet injury-on her neck
whi | e peeping, unless she had exposed that portion of her
body for the pellet to hit hero which was next to inpossible
whil e peeping. Her word in that regard of having seen the
appel lants first s thus not reliable.. Simlarly, P.W4,
Jagdanba Bai, could not say as to who had fired the shot.
She was decl ared hostile. On cross-exam nation by the public
prosecutor, she disclosed that ~being weak of eye sight and
havi ng beconme scared, she did not -see the shot being fired
and by whom Her evidence tooin that regard is of no use to
the prosecution. Insofar as P.WJ5, Chakodi is concerned,
when he had taken to heels after the fire of Harish Kumar
which firing we view wth suspicion, he has no basis to
claimthat he could see Ram Sharan firing the second shot at
his back. Sumitra Nandan Garg, P.W6, the father of Indra,
P.W2. claine to be present in the |lane when Ram Sharan
appel l ant cane before him at a distance of 10 or 15 yards
with a .12 bore gun. The w tness clainmed that he shouted at
Ran Sharan not to fire at him but all the same Ram Sharan
did fire at him He clainmed that i.e bent down alittle to
avoid the fire. Wile so, a boy told himthat his daughter
had been injured by a gun shot.; Now, he would have us
believe that a separate gun shot was fired at him This is
not possible otherwise we find he is connected with Chakod
P.W,as a brother in relationship being a collateral and
thus interested. Such evidence therefore does not inspire
confidence to accept the veracity of the first occurrence
and to nmmintain conviction on such accusation against Ram
Sharan, on the unreliable word of Chakodi,P.W5, ~Sumtra
Nandan Sarg, P.WS, Indrawati, P.W3 and Jagdanba Bai
P.W4. Their evidence being unacceptable and untrustworthy
on the charge of nurderous assault on Chakodi, would entitle
Ram Sharan appellant acquittal for offence under Section
307/ 34 1PC and sequelly would Harish Kumar appellant too
deserve acquittal for offence under Section 307/34 IPC. On
recordi ng such verdict of acquittal of both the appellants
for of fence under Section 307/34 | PC, Ram Sharan appell ant,
al so would be entitled to acquittal under Section 302/34 |IPC
on account of the nurder of Virendra Kumar for the same
reasoni ng as has been adopted by the High Court to naintain
the acquittal of the other three accused, since he too had
not done any over act towards committing the murder of
Virender Kumar. We therefore order acquittal of Ram Sharan
of all the charges.
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Now coming to the second occurrence, the sole accused
who caused the sole injury to the deceased was Harish Kumar,
appel lant. On his behal f capital was made as to the injuries
on the person of his father, on hinself and his brother Ram
Sharan to countermand and contend that he had a right of
private defence of person as well as property. The High
Court has |leaned sufficiently on the dying declaration as
the corroborative material to the factional nature of the
prosecution evi dence. W need not enphasize herein the val ue
of a dying declaration, which is well understood and wel |
appreciated in legal annals. Here, the deceased, according
to Dr. Nema, when giving the dying declaration was
surrounded by very many  people and police personnel. Dr.
Nema had asked the policenen to renpbve the crowd, but the
pol i cemen were wunable to do so. The crowd kept present in
the room when he went near the deceased to record his
statement. According to him when he was talking to the
deceased, those persons kept talking to Virendra Kumar too
and to each other. Dr. Nema frankly admtted that earlier to
the instant case he never had an opportunity to record a
dyi ng declaration of any patient. Before recording the dying
decl arati on however, he had given to the patient sometines
earlier, a Hnosil Mrphia injection,. The effect of the
same necessarily would have brought the patient to sone
stupor. In spite’ of  his delicate condition and grave
surroundi ngs, he was able to say categorically to Dr. Nenm
that it was Harish Kumar, who had hit himfatally. The dying
declaration therefore would at test fix the appellant,
Hari sh Kumar, as the author of the fatal injury, but that by
itself is not a corroborative factor to establish the nurder
charge, having regard to the plea taken by Harish Kumar
When the prosecution wtnesses say -that ~Harish Kumar,
appellant, is responsible for the killing of the deceased
and the deceased in his dying declaration states simlarly,
that only establishes that unless the plea of self-defence
of person and property set up by the appellant gets proved
on the test of probabilities, the prosecution case shal
stand proved provided it stands on its own. So‘'the dying
declaration is not the tilting factor as viewed by the Hi gh
Court because the sane does not by itself walk over the plea
of self-defence set up by the appellant, Harish Kumar. That
woul d have to be viewed on its own nerit.

The injuries on Narayan Prasad, were sinple in nature:
The prosecution has not owned them The H gh Court ~has
opi ned that these could have been caused because of a fal
or striking against a hard or pointed substance. The fact
remains that these injuries were found on the ~person of

Nar ayan Prasad when arrested a day | ater than the
occurrence. He was nedically examned |late though, ~after
three days. Besides, it is contended that the pellet

injuries received by the appellant as well as by Ram Sharan

co-accused, were the result of the assault mounted on them
because many nmenbers of the conplainant party had carried
and used kattas. Qur view with regard to these two
suggestions on careful consideration is that the injuries on
the father are superficial in nature and could not have been
the result of a deliberate attack on him The situs of a
particular injury is not the sole basis to see whether a
friendly hand could have caused it or not. The nature of
injury too can speak promnently. If the father had received
injuries at that juncture when the two appellants had al so
received pellet injuries, then we would have expected had
the appellants too to have surrendered thensel ves along with
their father. Their pellet wounds at that tinme would have
been fresh, and the totality If circunmstances coul d perhaps
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have given a probable picture in their favour. Here,
apparently, the injuries of the father were flung as a
def ence suggestion on the next day of the occurrence but
when that did not ignite the i magi nation of t he
i nvestigation, then the arrest of the appellants and the
treatment was designedly delayed by view ng sonething el se.
Thus, on account of the presence of injuries alone on
Nar ayan Prasad, Harish Kumar and Ram Sharan, accused, we are
not prepared to probabilise their defence in these peculiar
facts and circunstances.

That is not however the end of the road. W have
recorded our views with regard to the first occurrence. W
may add to those that sone incident between the parties
definitely happened but we stand deprived of a truthfu
account of the same. So figuratively there was a first
occurrence which led to the second one. Sone unpl easant ness
had occurred earlier wherefor ~sonme of the menbers of the
conpl ai.nant party had kept being there and others had
started assenbling in the lane in which the house of the
appel | ant's lay. As nenbers of a faction, it is difficult to
bel i eve that they would have cone there un-arnmed and less in
nunbers and be there for no cause, all the nore know ng
fully well that amongst the appellants were 2 licensed
weapon hol ders. It i's alleged by the prosecution that it was
Hari sh Kumar, acconpanied by his conpanions, who first
stepped forward towards the conpl ai nant party, present near
the stone gate. Here then was direct confrontation. In the
ci rcunst ances therefore, the possibility cannot be rul ed out
that Harish Kumar, becom ng apprehensive of danger to
hinself and his famly nmenbers chose to be defensive in
becom ng of fensive, because of the first incident; wth
having the requisite intention to cause the nurder of any
particul ar person. He therefore fired but only once and the
fire was not repeated. There was no indiscrimnate firing.
Hi s act would therefore, be terned as one in exercise of the
right of private defence of person entitling him to
acquittal. It is so ordered.

As a result, the appeal of both the appellants is
al l owed. They are acquitted of all the charges. The judgnent
and order of the Hi gh Court s set aside and the order of
the Court of Session is restored.




