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SEMA, J
Leave granted in Special Leave Petition (C) No. 19869 of 1997.

These two appeal s have been preferred agai nst the judgnent and order
dated 19th February, 1997 passed by the High Court. Civil Appeal No. 4424
of 1997 has been preferred by Orissa Industrial Infrastructure Devel opnent
Cor poration and the appeal arising out of SLP) 19869 of 1997 has been
preferred by the State of Orissa. Since both the appeals arise out of the
conmon judgrment of the High Court, they are being disposed of by this
common or der.

Facts of this case illustrate a classic exanple as to how the concerned
aut hority subjugated and suppressed-the rights of the illiterate rustic triba
villagers of far flung area fromthe naddi ng crowd and coerced themto
accept the price fixed by the concerned authority despite their protest.

The facts of the cases may be briefly recited. For brevity we are
taking the facts fromCvil Appeal No. 4424 of 1997.

The State CGovernment acquired private land in village Gadpur under
Suki nanda Tehsil in the District of Jajpur, Oissa for devel opnent. of an
integrated industrial conplex. Notification under Sections 4(1) and 17(4) of
the Land Acquisition Act, 1894 (hereinafter referred to as ‘the Act’') was
issued on 13.7.90. In the said Notification | and conprising Acre 0.65/5
Kadi bel onging to respondent No. 1 (contesting respondent) was al so
acquired along with other |and owners. Decl aration under Section 6 of the
Act was issued on 12.6.91. The Award under Section 11 of the Act was
passed on 25.7.92. Notice under Section 12(2) of the Act was issued to the
respondent -cl ai mant on 27.7.92. An agreenent was allegedly entered into
between the State and the | and owners on 6.8.92 on'the basis of which the
paynment of conpensation was made on that date, allegedly on the agreed
terms.

Fromthe record it appears that the 1st respondent orally protested as to
the sufficiency of the anount of conpensation awarded and wanted to have
his protest recorded but the authority reprinmanded himthat if any protest or
obj ection was recorded the anpbunt of conpensation would not be paid and

the sane woul d be deposited in the Treasury. It is alleged that the 1st
respondent being an illiterate tribal person was coerced to receive the
conpensati on ampbunt w thout having recorded any protest. It is also alleged

that the notice under Section 12(2) of the Act was not received by the
respondent. The 1st respondent, thereafter, preferred an application under
Section 18 of the Act for reference for deternining higher conpensation by
regd. A.D. on 17.9.92 to the authority and the sane was received on 18.9.92.
On 8.12.92, the Land Acquisition Oficer declined to refer the application
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under Section 18 of the Act to the conpetent civil court. Aggrieved by the
sai d order, the respondent filed civil revision petition before the Hi gh Court.
By order dated 11.9.95, the High Court disposed of the revision petition by
setting aside the order dated 8.12.92 and directed the Land Acquisition
Oficer to re-hear the question of maintainability of the application under
Section 18 of the Act after affording an opportunity of hearing to the 1st
respondent by adduci ng evidence. The Land Acquisition Oficer, thereafter,
heard the matter afresh and rejected the application by order dated 15.12.95
whi ch has been again set aside by the Hi gh Court on revision being preferred
by the respondent herein

By the inpugned order, the H gh Court directed the authority to send
the reference to the appropriate civil court within a period of one nonth
fromthe date of receipt of the order

We have heard | earned counsel for the parties at length. Two main
contentions have been raised before us: -

(a) Ref erence under Section 18 is not naintai nabl e being barred by
[imtation; and
(b) VWhen an Award i s made under Section 11(2) of the Act, no

ref erence can be made under Section 18 of the Act as the sanme is

barred by proviso to Sub-section 2 of Section 31 of the Act.

Limtation

It is undisputed that the Anard was made on 25.7.92. The alleged

agreement was entered into between the authority and the respondent herein

on 6.8.92 and the conpensati on amount was al so paid on 6.8.92. As already
noticed the application for reference under Section 18 of the Act was sent by
regi stered post on 17.9.92 and the authority received the sane on 18.9.92.
Noti ce under sub-section 2 of Section 12 of the Act was sent on 27.7.92.

The High Court has dealt with this question elaborately and arrived at the
conclusion that if the period is reckoned fromthe date of posting of the
application i.e. 17.9.92, the application was filed within 42 days of the
recei pt of paynent. It is undisputed that the application was received on
18.9.92. Therefore, there was only one day’ s del ay.

Section 18 of the Act prescribes the procedure for reference to court

and provi des that every application for reference shall be nade -- (a) if the
person making it was present or represented before the Collector at the time
when he nmade his award, wi thin six weeks fromthe date of the Collector’s
award; and (b) in other cases, within six weeks of the receipt of the notice
fromthe Collector under sub-section 2 of Section 12 or within six nonths
fromthe date of the Collector’s award, whichever period shall first expire.
In the present case clause (b) is attracted because the 1st respondent was not
present, or represented before the Collector at the tinme he nade his award.
Therefore, notice under sub-section 2 of Section 12 was sent to the
respondent herein on 27.7.92. It was returned on 29.7.92, said to be after
proper service. The evidence on record shows that one Supai Gagrai had put
his signatures on the bottomof the notice and received the notice. The nane
of the respondent herein is Supai Munda. The respondent has denied to have

received the notice. It is his say that he is anilliterate person and cannot put
his signatures. This will clearly denobnstrate that the respondent herein has
not received the notice under Section 12(2) of the Act personally. If that is

so, the notice upon the respondent was not duly served. The contention of
the appellants on this ground, therefore, fails.

Wet her reference can be made under Section 18 of the Act when the

Award is allegedly made under Section 11(2) of the Act?

To answer this question first it will be relevant to consider whether the
Award was made under Section 11 or under Section 11(2) of the Act.
Pursuant to an order of 4th Septenber, 2003 passed by this Court, the
State CGovernnent filed a translated copy of the Award dated 25.7.1992
(shown as 25.8.1992 through inadvertence which has been subsequently
corrected as 25.7.1992). Even otherwi se the Award was made on 25.7.1992
is not disputed. The copy of the Award dated 25.7.1992 is acconpani ed by
an affidavit dated 12.11.2003 sworn in by M.J. K Das, Advocate on behalf
of the appellants in Cvil Appeal arising out of SLP) No. 19869 of 1997.
The Award of 25.7.1992 was clearly passed in a proceedi ng under Section
11 of the Act. At the time of the hearing | earned counsel for the State,
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M. J.K Das, also produced an English version of the Award dated 6.8. 1992
said to have been passed pursuant to the agreenment dated 6.8.1992. The
subsequent Award dated 6.8.1992 is shown to have been passed under

Section 11(2) of the Act. W are surprised to note as to how t he subsequent
Award dated 6.8.1992 was made pursuant to the all eged agreenent made on
6.8.1992. We snell the rats. Wen the Award is made by the Coll ector

under Section 11 of the Act, the proceedi ngs before himstand term nated as
soon as the Award is made. The provision of sub-section 2 of Section 11 is
attracted only at any stage of the proceedi ngs before the Collector, that is to
say, if the Collector has not passed the Award under Section 11 of the Act
and the proceedi ngs before himwere still subsisting. |In the present case, it
clearly appears fromthe Award dated 25.7.1992 itself that it was made

under Section 11 of the Act. The claimant Shri Supai Minda (respondent
herein) has categorically stated that he received the conpensati on anount
pursuant to the notice under Section 12(2) of the Act, which was issued on
27.7.1992. That statenent remains uncontroverted. |In our view, therefore,
there was no occasion for the l.earned Collector to have recourse to sub-
section (2) of Section 11 of the Act. There can never be two awards - one
under Section 11 of the Act and another under Section 11(2) of the Act over
the same | and acquired.

Before the Land Acquisition Oficer, the respondent herein exan ned

hi nsel f as witness No. 1; Gourang Ch. Januda (co-villager) as w tness No.

2; and Ramai Munda as witness No. 3. The respondent-cl ai mrant deposed

that he received the conpensati on amount for his |and nmeasuring an area

Acre 0.65/5 Kadi in Mwza Gadpur by putting his thunb inpression on the

rel evant papers, the contents of which were not explained to him He further
stated that the officer told himthat unless he put his thunb inpression, the
conpensati on amount woul d not be paid and the same woul d be deposited

into the treasury. The officer further told himthat the conpensati on anpunt
woul d not be paid to himif he put objections. Wrtitness No. 2 has deposed
that he was present at the canp when the clai nant received the

conpensation amount. He further deposed that the officer did not explain
about the contents of the paper when the claimant put his thunb inpression

on the sane. The officer also said that the conmpensation anpbunt woul d not
be paid to the claimant if he would raise objection. He further deposed that
the claimant then put his thunb inpression on the paper out of fear. The
sanme is the deposition of witness No. 3. The appell'ant has not rebutted the
statenments of witness Nos. 1, 2 and 3 by adduci ng evidence. ~The deposition
of witness Nos. 1, 2 and 3, therefore, remain uncontroverted. - Therefore, the
fact that the State Authority coerced the claimant to accept 't he anpunt of
conpensation fixed by themis established by convincing evidence. It is also
evidently apparent that the claimant nmade oral protest as to the sufficiency
of the anmpunt of conpensation, which has been cowed down by resorting to
coercive method.

Learned counsel for the appellants stressed to press the provisoto

Section 31(2) of the Act, which provides that the reference under Section 18
of the Act is incapable unless a person has received the conpensation

amount under protest. This benefit will not be available to the appellants in
the present case because, as already noticed, the clainmant has received the
conpensati on under duress.

Learned counsel for the appellants has drawn our attention to the
observations made by the | earned Land Acquisition Officer in his order

dated 8.12.92 to the effect that he explained to the respondent the actua

mar ket value of the land on the basis of sale statistics. He al so observed that
the claimant had received the conpensati on anpbunt w thout protest. No
reliance can be placed on the observations made in the judgnent and order
dated 8.12.92 inasmuch as the same has been set aside by the H gh Court by
its order dated 11.9.95.

In the facts and circunstances as alluded above, the judgments in

State of Gujarat & Ors. v. Daya Shanji Bhai & O's. (1995) 5 SCC 746;

and Ishwarlal Prencthand Shah & Os. v. State of Qujarat & Ors. (1996) 4

SCC 174; relied on by the counsel for the appellants have no rel evance on

the facts of this case. Consequently, the appeals are disnissed.

The court belowis directed to proceed to hear the reference

application and dispose it of as quickly as possible, preferably within six
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nonths fromthe date of receipt of this order as the matter is pending since
1992. It is open to the appellants to urge any grounds as are available to
them under | aw.

Subj ect to the aforesaid observations, the appeals are dismssed. No

order as to costs.




