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ACT:

I ncome Tax-Capital gains-Mnagi ng agent” of conpany hol di ng
shares therein-Agreenent of sale of ~ shares and Managing
Agency- Sal e of shares-Rclinqui shment of Managing Agency by
way of Resignation--if anmpunts-to a sale or transfer of
Managi ng Agency- Agreed Statement of Case for reference to
H gh Court--Whether binding on the parties-Indian I'ncone-tax
Act, 1922 (XI O 1922), S. 12B

HEADNOTE:
The respondent conpany was the nmanagi ng agent of two other
conpanies holding certain shares therein. D wote two

letters to the respondent on Septenber 14, 1946, offering to
purchase sone of those shares together with-the nanaging
agency and agreeing to pay certain sums_as earnest nbney _on
the acceptance of the offer and to pay the balance after the
transfer of the managing agency was sanctioned by the
general body of shareholders. By a letter dated Septenber
30, 1946, the respondent accepted the offer-on condition of
a sumof Rs. 1 crore being paid out of the consideration as
conpensation for the |Ioss of the managi ng agency, and on
recei pt of the letter, D paid the ear nest noney.
Subsequently, D wote a letter on Cctober 7, 1946, whereby,
in nodification of the arrangenent previously nade, it was
agreed that instead of the managi ng agency being transferred
by the respondent, the latter would resign the office of
managi ng agents and certain individuals woul d be appointed
Directors of the two conpanies. Accordingly, the respondent
relinqui shed the nanagi ng agency and thereupon the balance
of consideration noney was paidto it. The | ncone-tax
O ficer considered that s. 12B of the Indian |Income-tax Act,
1922, was applicable to the transaction and on the footing
that the managi ng agency, which was valued at Rs. 1 crore,
was a capital asset, he conputed the capital gains at Rs.
81,81,900. The Incone-tax Appellate Tribunal held that the
respondent, as the owner of the shares and the nanaging
agency, sold the shares to D and handed back the managi ng
agency to the managed conpanies, and that this handing back
constituted a transfer. On a reference to the H gh Court by
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the Tribunal, the agreed statenment of the case proceeded on
the basis that the dispute between the parties was whether
the transaction with regard to the managi ng agency resulted
in capital gains and the High Court held that there was
neither a sale nor a transfer of the managi ng agency wthin
the meaning O S. 12B of the Act. On appeal to the Suprene
Court by the Comm ssioner of Incone-tax, it was contended
for him(1l) that there was a concl uded contract

1142

of sale as a result of the letters of Septenber 14,
1946, and Septenber 30, 1946, and a sal e having taken pl ace,
the letter of Cctober 7, 1946, nerely changed the node of
performance of the contract and did not affect the true
| egal character of the transaction which was a sale of the
managi ng agency, and (2) that as there was one indivisible
consi deration for the whole transaction, including the sale
of the shares and of the managing agency, the sale of the
shares ~having taken place and the entire consideration
havi ng been paid, there was a sale within the neaning of s.
12B of 'the Act and the transaction resulted in capita
gai ns.

Held (1) that on a true construction of the letters there
was originally only an agreement to sell the shares together
with the nmanaging agency and before the sale could take
place the letter/ of Cctober 7, 1946, 'substituted a new
contract, a contract of relinquishnent rather than a
contract of sale, so far as the nmmnaging agency was
concerned, and (2) that it was not open to the appellant to
go behind the agreed statement of the case 'and raise a
question of |aw based on different facts and circunstances.
Accordingly, the transacti on in guesti on was a
reli nqui shnent of the managi ng agency and was neither a sale
nor a transfer within the nmeaning of 's. 12B of the " Indian
I ncome-tax Act.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: CGivil Appeal No. 179 of 1954.
Appeal fromthe judgnment and order dated March 12, 1953, of
the Bonmbay High Court in Income-tax Reference No. 43 of
1952.

C. K. Daphtary, Solicitor-General of India, G N Joshi
and B. H Dhebar, for the appellant.

N. A. Pal khivala, D. H Dwarkadas, J. B. Dadachanji, S. N
Andl ey and Raneshwar Nath, for the respondent.

1957. May 15. The Judgment of the Court was delivered by
S. K. DAS J.-This is an appeal on a certificate granted by
the High Court of Judicature at Bonmbay under sub-s. (2) of
s. 66A of the Indian Incone-tax Act (hereinafter referred to
as the Act). The appellant is the Conmi ssioner of - |ncome-
tax, Bonbay, and the respondent is the Provident |nvestnent
Co., Ltd., Bonbay, hereinafter referred to as the assesses
conpany.

The short question which falls for consideration in this
appeal is whether a particular transaction, details
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whereof we shall presently state, entered into by the
assessee conpany in 1946 resulted in capital gains wthin
the neaning of s. 12B of the Act. The question which was
referred to the H gh Court under s. 66(1) of the Act was
this: " \Wether the assessee conpany made a capital gain
amounting to Rs. 81,81,900 within the neaning of s. 12B of
the Indian Income-tax Act?" The High Court answered the
guestion in the negative. The appellant being dissatisfied
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with the judgnent and order of the Hi gh Court asked for and
obtained a certificate fromthe said Hi gh Court that the
case is a fit one for appeal to the Suprene Court.

The material facts may be very shortly stated. The assessee
conpany is a private limted conmpany, the shares of which
were held by the then Maharaja Scindia of Gwvalior and his

nom nees. At the material tine, the assessee conpany was
the nmanagi ng agent of Madhowji Dharansi Manufacturing Co.,
Ltd., hereinafter briefly referred to as the Dharansi

Conpany, and Sir Shapurji Broacha MIls Ltd., briefly
referred to as the Shapurji Broacha Conpany. The assessee
conpany held all the " conversion " shares of the Dharansi
Conpany and a substantial najority of the " conversion”
shares of the Shapurji  Broacha Conpany. The Dal m a
I nvest ment Company Limted, which wll hereinafter be
briefly referred to as the Dalm a Conpany, wote two letters
to the assessee conpany on Septenber 14, 1946. 1In these two
letters, the Dalm a Conmpany offered to purchase 28,328 "
conversion " shares of the Dharansi Conpany at Rs. 500 per
share together with the managi ng agency, and al so 75,212 "
conversion " ~shares of “the ~Shapurji Broacha Conpany,
together with the managi ng agency. W are not concerned
with the other details mentioned in the two letters, except
this that the Dalma Conpany nmade it clear that it would

purchase both the 'mlls or neither, and atime limt till
Septenber 23, 1946, 3 p. m was inmposed during which the
offer would rermain open. This tine  limt - was, however,

extended | ater up to Septenmber 30, 1946. The letter further
stated
1144
" On your accepting the offer, we will pay toyou Rs. 20
| akhs in the case of the Dharansi Conpany, Rs. 30 lakhs in
the case of the Shapurji Broacha Conpany
as and by way. of earnest nmoney. You shall have to | arrange
to get the transfer of the managing agency sanctioned by the
general body of the shareholders within a period of 40 days
from the date of acceptance. As Boon as the transfer is
sanctioned, we will pay the bal ance of the purchase price."
On  Septenber 26, 1946, there was a neeting of the Board of
Directors of the assessee conmpany.. At that neeting, the
Board considered the offers made by the Dal m a Conpany and
resol ved to accept the offers. The Board further stated in
its mnutes that out of the total anpunt received from the
sal e of the shares, a sumof Rs. 1 crore should be paid to
the assessee conpany as conpensation for’ the loss of the
managi ng agency of the two mlls. On Septenber 30, 1946,
the assessee conpany wote to the Dal mi a Company accepting
the offers nade, subject to a condition which is.  not
material for our purpose. On the sanme date, the Dalma
Conpany received the acceptance of the offers nade by it and
sent two drafts, one for Rs. 20 | akhs and the other for Rs.
30 lakhs. On Cctober 7, 1946, the Dal mia Conmpany wote a
very inportant letter to the assessee conpany. This ' letter
said inter alia:
" Wth reference to the interview our Solicitor M. Tanubha
had with your M. Wadia, we beg to record that it is now
being agreed upon as follows in nodification of t he
arr angenent previously made bet ween your sel ves and
our sel ves:
(1)In our letters of offer which have been accepted by you,
it was arranged that the managi ng agency will be transferred
either to us or to our nom nees. Now, instead of doing so
by you, you as the present nanagi ng agents will give their
(sic) resignation, so that at the time of delivery of the
shares and paynent of noneys, your nanagi ng agency will have
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cone to an end. In view of the above, it is not necessary
to obtain any sanction of general neeting.
1145

(2) 1. M. Shriyans Prasad Jain

2. M. Jaidayal Dalma

3. M. Shanti Prasad Jain and

4. M. Vishnu Hari Dalma
wi Il be appointed Directors of both the MIIs Conpanies and
thereafter all the present directors wll tender their
resi gnati on.
(3) Qualification shares in the nanes of the above proposed
Directors will be transferred by you and the bal ance of the
shares will be delivered to us along with the transfer deeds
duly signed agai nst paynent.
(4) You nmay comunicate by a circular to the sharehol ders
that you have resigned the managi ng agency. You may further
mention in the circular that in accordance with the offer we
are prepared to take up the deferred shares held by the
sharehol ders which may be offered to us at the rate of Rs.
25 and Rs. 7-8-0 of Madhowji Dharansi Manufacturing Co. Ltd.
and Sir Shapurji Broacha MIls  Ltd. MIls respectively
within two nonths of the date of letter of offer which we
woul d al so send.”
The assessee conpany accepted the nodified arrangenent
suggested by the Dal ma Conpany, and on October 19, 1946,
the assessee conpany wote to the Dharansi Conpany and the
Shapurji Broacha Conpany that it had decided to resign the
of fice of the managing agency and accordingly tendered its
resignation on that date. The bal ance of the ~ consideration
noney was then paid to the assessee conpany, and it was not
di sputed that the. value of the managi ng agency was conputed
at Rs. 1 crore, nor was there any dispute that the managi ng
agency was a capital asset. CQut of the said sum of Rs. 1
crore, the Incone-tax Officer conmputed the capital gains at
Rs. 81,81,900 and asked the assessee conpany to pay tax
thereon. The Appell ate Assistant Comm ssioner held that the
assessee conpany had sold the managi ng agency and therefore
the profits or gains arising fromthat sale were capita
gains within the nmeaning of s. 12B of the Act. The Income-
tax Appellate Tribunal, Bonmbay Bench 'A , held,  however,
that there was no sale of the managi ng agency, because the
original contract of
147
1146
purchase was varied by the new contract enbodied in the
letter of Cctober 7, 1946. The Tri bunal, however,
hel d as foll ows:
" The assessee conpany was the owner of the shares and the
managi ng agencies. It sold the shares to the Dalma Co. and
handed back the managi ng agencies to the nanaged conpani es.
Thi s handi ng back, in our opinion, constitutes a transfer of
t he managi ng agencies. "
On that footing the Tribunal held that s. 12B of the Act
appl i ed. On an application by the assessee conpany, the
Tri bunal on being satisfied that a question of law did arise
out of its order, referred the question which we have
already set out in an earlier paragraph of this judgnent, to
the H gh Court of Bormbay. The High Court answered the
guestion in the negative on the ground that there was
neither a sale nor a transfer of the managi ng agency wthin
the neaning of s. 12B of the Act.
The point for our consideration is whether the H gh Court
has correctly answered the question. W nust first read
sub-s. (1) of s. 12B of the Act as it stood at the materia
time. The sub-section, so far as it is relevant for our




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

purpose, was in these termns:

" The tax shall be payable by an assessee under the head
"Capital gains’ in respect of any profits or gains arising
from the sale, exchange or transfer of a capital asset
effected after the 31st day of March 1946; and such profits
and gains shall be deenmed to be incone of the previous year
in which the sale, exchange or transfer took place. "

It is worthy of note that 'capital gains’ were charged for
the first time by the Income-tax and Excess Profits Tax
(Amendrent) Act, 1947, which inserted s. 12B in the Act. It
taxed 'capital gains’ arising after March 31, 1946, and the
levy was virtually abolished by the 1Indian Finance Act,
1949, which confined the operation of the section to
"capital gains’' arising before April 1, 1948. The Finance
(No. 3) Act, 1956 (Act 77 of 1956) re-introduced the section
in wider terms so as to bring within 'capital gains’ any

profits or gains arising from the sal e, exchange,
relinqui shnent or transfer of a
1147

capital  ‘asset effected after March 31, 1956, etc.” W are
not, however, concerned “with the  question whether the
transaction wunder our consideration, which took place in
1946, resulted in capital gains within the meaning of s. 12B
as it stands after the enactnment of the Finance (No. 3) Act,
1956 (Act 77 of 1956). The question before us is whether
the transaction under consideration resulted in capita
gains within the nmeaning of s. 12B as it originally stood.
Two other points nust be stated at the outset in order to
clear the ground for a consideration of 'the relevant
argunents advanced before us. ~The first point is that there
is no question here of the assessee conmpany trying to
ci rcunvent the provisions of s. 12B of the Act by
deliberately nodifying the original agreenent (by its letter
dated Cctober 7, 1946) so as to put the transaction | outside
the scope of that section. The agreement was nodified in
Cct ober, 1946, before even the insertion of s. 12B 'in the

Act . Therefore, no question of (deliberate or fraudul ent
evasion arises in this case. The second point is  that in
construing fiscal statutes and in deternmining the liability

of a subject to tax, one nust have regard to the strict
letter of the law and the true | egal position arising out of
the transaction in question. The Bonbay Hgh Court has
referred to a large nunber of English decisions on this
poi nt . We consider it unnecessary to exam ne t hose
decisions in the present case. The point- was  considered
very recently by this Court in A V. Fernandez v. The State
of Kerala (1), where the follow ng observations  made are
very pertinent:

" If the Revenue satisfies the Court that the case falls
strictly wthin the provisions of the law, the subject can
be taxed. If, on the other hand, the case is not- covered
within the four corners of the provisions of the  taxing
statute, no tax can be inposed by inference or by analogy or
by trying to probe into the intentions of the |egislature
and by considering what was the substance of the nmatter. W
nmust of necessity, therefore, have regard to the actua
provisions of the Act and the rul es nmade thereunder before
we can cone

(1) (1957] S.C.R 837.

to the conclusion that the appellant was |iable to
assessment as contended by the Sales Tax authorities." Those
observations were nmade in a case dealing with sales tax but
are equally applicable to the case under our consideration
Two conditions nust be fulfilled before the transaction
under our consideration can cone within the purview of s.
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12B of the Act. The first condition is that the profits or
gains nust arise fromthe sale, exchange or transfer of a
capital asset; and the second condition is that the sale,

exchange or transfer nust be effected after March 31, 1946.

There is no doubt that the transaction before us was
effected after Mrch 31, 1946. There is also no dispute
that the managi ng agency of the two mlls which the assessee
conpany held was a capital asset. Therefore, the question
boils down to this-did the profits or gains, nanely, the sum
of Rs. 1 crore which was conputed as the value of the
managi ng agency, arise fromthe sale or transfer of the
managi ng agency ? The Incone-tax authorities held that there
was a sale of the managing agency; but the Appellate
Tribunal held that there was no sale in the strict sense but
only a transfer of the managing agency to the nmanaged
conpanies, that is, the Dharansi Conpany and the Shapurji

Broacha Conpany. The High Court held that there was neither
a sale nor a transfer, because the letter of October 7,
1946, ' substituted a different contract for the origina

contract entered into by the parties, and the true |ega

position —with regard to the substituted contract was that
the assessee conpany resigned the managi ng agency, or, in
other words, the managi ng agency was relinquished by the
assessee conpany.

The learned Solicitor-General, who has appeared for the
appel | ant, has contested the correctness of the view of the
Bonbay High Court and has submitted a twofold argunent
before us. His first argunent is that there was a concl uded
contract of sale as aresult of the letters, dated Septenber
14, 1946, and Septenber 30,1946, exchanged between the
parties, and the sale having taken place, the letter of
Cct ober 7, 1946, which nerely changed the node of
performance of the

1149
contract, did not affect the true | egal character of the
,transaction which was a sale of the managi ng agency. We

are unable to accept this argunment. The true |legal effect
of the letters dated Septenber 14, 1946, and Septenber 30,
1946, which contained an offer and an acceptance, was nerely
this: the Dalma Conpany offered to purchase (1) certain
shares in the two mlls and (2) the managi ng agency, _on
payment of a certain consideration, and the assessee conpany

accepted that offer. In law, this was nerely an agreenent
to sell and purchase the shares together with the managi ng
agency on paynent of the consideration,  etc. The two

letters did not by thensel ves anpbunt to a sale of the shares
or the managi ng agency, in the sense of a transfer of the
property in them Before any such sale could take place,
the agreenment was nodified by the letter of Cctober 7, 1946,
and instead of " selling the nmanagi ng agency the ~assessee
conpany agreed to resign or relinquish the nanagi ng agency.
We are unable to agree with the Ilearned Solicitor-Genera

that the letter of October 7, 1946, merely changed the  npde
of performance, and did not constitute a now contract. In
our opinion, the Bonbay Hi gh Court correctly held that
whereas wunder the original contract the Dalma Conpany
want ed the managi ng agency to be transferred, which neant
that it wanted the benefit of that contract to be vested in
it and was also prepared to accept the burden of the
obl i gations that went wth that contract, under the
substituted contract, the Dalnma Conpany did not want the
nmanagi ng agency to be assigned to it; on the contrary, it
want ed the assessee conpany to relinquish its rights in the
managi ng agency of the two mills by resigning. On a true
interpretation, the letter of COctober 7, 1946, substituted a
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new contract, a contract of relinquishnment rather than a
contract of sale, so far as the nmmnaging agency was
concer ned.

The second argument of the |earned Solicitor-General is that
there was one indivisible consideration for the whole
transaction, including the sale of the shares and of the
managi ng agency. So far as the shares were concerned, the
sal e did take place and the entire

1150

consideration was paid; there was therefore a sale wthin
the nmeaning of s. 12B of the Act, and the consideration
being one and indivisible, the transaction did result in
capital gains within the neaning of that section. At the
first blush, the argument has an apparent nerit of
plausibility, though it -was not urged before the Bonmbay Hi gh
Court in the manner in whichit has been urged before us.
On a closer scrutiny, however, it appears to us that this
argument is not-really available to the learned Solicitor-

Gener al . The parties and the Incone-tax aut horiti es,
i ncluding the Appellate Tribunal, proceeded on the footing
that part of the consideration, nanely, the sumof Rs. 1

crore, was the consideration for the sale or relinquishment
of the managi ng agency, the Department contending that the
transaction was a sale or transfer and the assessee conpany
contending that it was neither a sale nor a transfer but a
nere relinquishment.” In the agreed statenent of the case,
it was stated :

" The value of the managi ng agencies was conputed by the
assessee conmpany at Rs. 1 crore-and there is no dispute on

this point. The Incone-tax Oficer thereupon conputed
capital gain at Rs. 81,81,900 and again there is no dispute
on this point. The question which the Tribunal ~had to

determ ne was whether the transactions between the Dalnia
Conpany and the assessee conpany resulted in a capital. gain
of Rs. 81, 81, 900.
It is obvious that the entire -assessnent pr oceedi ngs
proceeded on the basis that the sumof Rs. 1 crore'was the
consideration for the sale or relinquishnment of the managi ng
agencies, and the dispute between the parties was whether
the transaction with regard to the managi ng agencies, inits
true | egal character, was a sale or transfer or
relinqui shnment. That being the position, it is not now-open
to the learned Solicitor-General appearing for the Revenue
to go behind the agreed statenent of the case and to ask  us
to give an answer to the question of law raised in the case
on different assunptions or in a different set of ~circum
stances. The answer must be given on the basis of
1151
the facts and circunstances as stated in the agr eed
statenment of the case.
We are of opinion that the answer was correctly given by the
H gh Court of Bonbay. The transaction inits true |ega
character was a relinquishment of the managi ng agency and
was neither a sale nor a transfer thereof. Therefore, the
Hi gh Court correctly answered, the question in the negative.
In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed




