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DATE OF JUDGVENT:
24/ 02/ 1966

BENCH
RAMASWAM , V.
BENCH
RAMASWAM , V.
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Cl TATI ON:
1966 Al R 1742 1966 SCR (3) 643
Cl TATOR I NFO :

D 1990 SC1180 (11)

ACT:

Code of Crimnal Procedure (Act 5 of 1898), s. 423-Appea
agai nst conviction, / no appeal against ~ acquittal - Power of
Appel | ate Court.

I ndi an Penal Code, 1860 (Act 45 of 1860), s. 149-Substantive
of fence, if.

HEADNOTE

The trial court acquitted L, one of the appellants 'of the
charge wunder s. 302 |.P.C but convicted himand the other
appel l ants under s. 149 |.P.C. andss. 302/149 |.P.C. The
State Governnent did not prefer an appeal to the Hi gh Court
against the acquittal of L under s. 302 but ‘on / appeo
preferred by L against his conviction, the H gh Court
altered the conviction froma. 302/149 to a —mnor ~ of fence
under S. 326 and maintained the sentence of life
i mprisonnent inposed upon him In appeal to this Court

HELD : The Hi gh Court acted without jurisdiction in altering
the finding of acquittal of L on the charge under s. 302
I.P.C. and convicting himon the charge under s. 326 1.P.C
and i nmposi ng a sentence of inprisonnent on that charge.

If an order of conviction is challenged by the  convicted
person but the order of acquittal is not chall.enged by the
State then it is only the order of conviction that falls to
be considered by the Appellate Court and not the order of

acquittal. In exercising the powers conferred by S.
423(1) (b) of Code of Criminal Procedure the Hi gh Court could
not convert the order of the acquittal into one of

conviction and that result can be achieved only by adopting
procedure prescribed under s. 439 of the Crimnal Procedure
Code. [647 D F]

State of Andhra Pradesh v. Thadi Narayana, A l.R 1962 S. C
240, appli ed.

The High Court erred in taking the viewthat s. 149 1.P.C
did not «constitute a substantive offence and that it was
only an enabling section for inposition of vi cari ous
l[iability and that the conviction on vicarious liability
could, therefore, be altered by the appellate court to
conviction for direct liability even though there was an
acquittal by the trial court of the direct liability for
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the- offence. There is a legal distinction between a charge

under s. 302 |.P.C. and a charge of constructive liability
under s. 302/149, |.P.C., l.e., being a nenber of an
unl awful assenbly, the comon object of which was to kill a

person. (647 G H|

Barendra Kumar Ghosh v. Enperor, |I.L.R 52 Cal. 197, Queen
v. Sabid Ali and Os. [1873] 20 WR (Cr.) 5 Nanak Chand .
State of Punjab, [1955] 1 S.C. R 1201 and Suraj Pat v. State
of Uttar Pradesh, (19551 1 S.C.R 1332. referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 214

of 1963.

Appeal by special |eave fromthe judgnment and order dated
Septenber 18, 1963 of the Patna High Court in Crimna

Appeal No. 368 of 1961

644

Nur - ud- di'n Ahned and D. Goburdhun, for the appellants.

The respondent di d not appear.

The Judgnent of the Court was - delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgment of the H gh Court of Patna dated Septenber,

1963 in Crimnal Appeal No. 368 of 1961

The appellant, alongwith 13 others, was tried by the
Addi tional ' Sessions Judge of Patna who by his judgnent

dated April 22, 1961 convicted all the accused under ss.
302/ 149, Indian Penal Code and sentenced them to undergo
rigorous inprisonnent for Ilife. Lakhan ~and Indo were

convicted wunder s. 148, I|ndian Penal Code and sentenced to
undergo rigorous inprisonnent for two years and Gopi was
convicted wunder s. 147, Indian Penal Code and sentenced to
ri gorous i mprisonnent for one -year. Indo was al so
-convicted under s. 326, Indian Penal Code and Gopi was
convicted wunder s. 326/109, Indian Penal Code and were
sentenced to undergo rigorous inprisonnent for eight years.

Appel | ant Lakhan was convicted under ss. 326/149, |ndian
Penal Code but no separat sentence was awarded on this
char ge. Lakhan and Indo were convicted unders. 19(f) of

the Arms Act and sentenced to undergo rigorous inprisonnent
for two vyears each. Five of the accused persons were
acquitted and 8 of them were convicted on charges

The appellants alongwith 8 others who were so convicted,
appeal ed to the Hi gh Court of Patna which all owed the appea
of the 8 persons but dismissed the appeal of the appellants
with the follow ng nodifications: The conviction of the
appel | ants under ss. 302/149, Indian Penal Code, s. 148, s.
147 and ss. S26/149, Indian Penal Code was set . aside and

the appellants were acquitted of those charges. The
convi ction of Lakhan under s. 302/149, |ndian Penal Code was
altered into a mnor offence under s. 326, Indian Pena

Code, but the sentence of life inmprisonment inmposed upon him
was maintained. The conviction and sentence of Indo under
s. 326, Indian Penal Code and of Gopi under ss. 326/109,
I ndi an Penal Code were upheld. The conviction and sentence
of Lakhan and Indo under s. 19(f) of the Arms Act were also
uphel d.

The case of the prosecution is that on Cctober, 7, 1959 at
about 10 a.m deceased Sheosahay Mahto went to |ook after
his paddy field in Bel wva Khandha. On arriving at the spot,
he found appell ant Lakhan and one |shwar putting up a net
for catching fish in his field after cutting one of its
ri dges. Sheosahay protested and there was an altercation
between the parties. Sheosahay threw aside the net and
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| shwar and appel | ant Lakhan went away towards the vill age.
Sheosahay then repaired the ridge of the

645

field and after weeding sone grass he was returning to the
vill age al ong the Bazerachak Road. While he was passing by
the side of a brick-kiln, appellant Lakhan suddenly energed
from behind it wth a pistol in his hand and fired at
Sheosahay hitting himon his chest. Sheosahay staggered for
a few steps and fell down at the house of one Baiju. There
were 15 or 20 other persons variously arned in the conpany
of Lakhan. Mst. Akhji P.W 3 wife of Jitu P.W7 heard the
report of a gunfire while she was in her house situated near
the house of Baiju. She cane out of her house and saw
Sheosahay 1lying fallen in the village |ane. She protested
to Copi who becane furious and ordered that she should be
assaul ted. Upon his order, Rajendra who was carrying a gun
fired at Akhji, P.W3 onher left arm After committing the
assault~ all the nenbers of the nob fled anay. On the same
evening, ~/at ~about 5 p.m a first. infornation report was
drawn up by the Assistant Sublnspector of Police, P.W 14 on
the statenent of Sheosahay and both the injured persons were
forwarded to Nawadah hospital where Sheosahay died early
next norning.

The appel |l ants pl eaded not guilty to the charges and all eged
that they were falsely inplicated on account of previous
enmty. The trial court held that it was unsafe to convict
appel | ant Lakhan on the specific charge under s. 302, Indian
Penal Code for causing the death of Sheosahay as it appeared
from the dying declaration of the deceased (Ex. 8) that
accused |shwar had also shot at himand as ~such  appell ant
Lakhan was entitled to benefit of doubt. ~The -trial court
accordingly acquitted Lakhan on the charge  under. s.302,
I ndian Penal Code but convicted himand 2 other appellants
under s. 148, Indian Penal Code and ss. 302/149, |ndian
Penal Code. The State Government did not prefer an appea
to the H gh Court against the acquittal of Lakhan on the
charge wunder s. 302, Indian Penal Code but on appea
preferred by the appellant against the judgnent of the
Sessions Judge, the High Court altered the conviction of
Lakhan froms. 302/149, Indian Penal Code to a ninor offence
under s. 326, |ndian Penal code and nmintained the sentence
of life inprisonnent inposed upon him The view taken by
the H gh Court was that the evidence of P.W. 1, 6, 7 and 8
should be accepted as true and it nust he held that it was
Lakhan who fired the pistol at the deceased and it was
Lakhan al one who fired the pistol shot and not |shwar. The
Hi gh Court held that it was conpetent to it in the appea
preferred by the appellant to alter the conviction of Lakhan
fromthe constructive offence under s. 302/149, Indian Pena
Code to the substantive offence under s.302, |Indian /Pena
Code, but "in order to obviate any technical objection"” the
H gh Court altered the conviction under s.302 read with s.
149 to a mnor offence under s. 326, |Indian Penal Code and
regard being had to the gravity of the offence, the High
Court mmintained the sentence i nposed upon Lakhan

646

On behal f of appellant Lakhan | earned Counsel subnitted that
he had been acquitted by the trial court on the specific
charge under s. 302, Indian Penal Code for the overt act of
shooting at the deceased Sheosahay and he was convicted
under ss. 302/149, Indian Penal Code for being a menber of
an unl awful assenbly, the conmon object of which was to kil
deceased Sheosahay. It was pointed out that the State
CGovernment had not preferred an appeal against the acquitta
of Lakhan on the charge under s. 302, Indian Penal Code. It
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was submitted that the High Court cannot, in the absence of
an appeal preferred in this behalf, convict Lakhan again
under s. 302, Indian Penal Code or under s. 326, Indian
Penal Code for the overt act of shooting. It was also
poi nted out for the appellant that there was the finding of
the Hgh Court that there was no unlawful assenbly and
consequently Lakhan was acquitted of the charge under s.
302, I.P.C. read with s. 149, |1.P.C. The ar gunent ,
therefore, presented on behalf of appellant Lakhan is that
the conviction and sentence of Lakhan for a substantive
of fence under s. 326, |.P.C. was illegal and nust be
guashed.

The powers of the appellate court in disposing of an appea
are prescribed by s. 423 of the Cimnal Procedure Code
whi ch states

"423. (1) The Appell ate Court shall then send for the record

of the case, if such record is not already in Court. After
perusing such record, and hearing the appellant or his
pl eader if he appears, and the Public Prosecutor, if he

appears; ‘and, in case of an-appeal under section 41 1 -A
subsection_ (2) or section 417, the accused, if he appears,
the Court may, if it considers that there is no sufficient
ground for interfering, dismss the appeal, or nmay-

(a) in an appeal froman order of acquittal, reverse such
order and direct that further inquiry be nade, or that the
accused be retried or conmtted for trial, as the case may
be, or find himguilty and pass sentence on hi maccording to
| aw,

(b) in an appeal fromconviction, (1) reverse the finding
and sentence, and acquit or discharge the accused, or order
himto be retried by a Court of conpetent jurisdiction sub-
ordinate to such Appellate Court or conmmtted for trial, or
(2) alter the finding naintaining the sentence or, with or
without altering the finding, reduce the sentence, or, (3)
with or without such reduction and with or without altering
the finding, alter the nature of the sentence, but, ' subject
to the provisions of section 106, (sub-section (3), not so as
to enhance the sane;"

Section 423 (1)(a) expressly deals with an appeal from an
order of acquittal and it enpowers the Appellate Court to
reverse the

647
order of acquittal and direct that further inquiry be made
or that the accused nay be tried or conmtted for trial, as

the case may be, or it may find himguilty and pass sentence
on himaccording to, law. Section 423(1)(b) in terns deals
with an appeal froma conviction, and it  enpowers the
Appellate Court to reverse the finding and sentence. and
acquit or discharge the accused or order a retrial ~ by a
Court of conpetent jurisdiction subordinate to such Appel -
late Court or conmitted for trial. It has been held by this
Court in The State of Andhra Pradesh v. Thadi Narayana(1)
that s. 423(1)(b), Criminal Procedure Code is clearly
confined to cases of appeals prefeffed agai nst orders  of
conviction and sentence, and that the powers conferred by
this clause cannot be exercised for the purpose of reversing
an order of acquittal passed in favour of a party in respect
of an offence charged while dealing with an appeal preferred
by hi m agai nst the order of conviction in respect of another
of fence charged and found proved. It was also pointed out
in that case that where several offences are charged agai nst
an accused person the trial is no doubt one; but where the
accused person is acquitted of some offences and convicted
of others the character of the appellate proceedings and
their scope and extent is necessarily determned by the
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nature of the appeal preferred before the Appellate Court.
If an order of conviction is challenged by the convicted
person but the order of acquittal is not challenged by the
State then it is only the order of conviction that falls to
be considered by the Appellate Court and not the order of
acquittal. In exercising the powers conferred by S.
423(1)(b) the H gh Court cannot therefore convert the order
of acquittal into one of conviction and that result can be
achi eved only be adopting procedure prescribed under s. 439
of the Crimnal Procedure Code. In our opinion, the
principle of this decision applies to the present case and
it rmust accordingly be held that the H gh Court acted
without jurisdiction in altering the finding of acquittal of
Lakhan on the charge under s. 302, Indian Penal Code and
convi cting himon the charge under s. 326, Indian Penal Code
and i nposing a sentence of i npri sonnent on that charge.

In this connectionthe High Court has taken the view that s.

149, 1.P.C. does not constitute a substantive offence and it
was only an-enabling section for inmposition of vicarious
liability ~and the conviction on vicarious liability can

therefore, be altered by the appellate court to conviction
for direct liability, thoughthere was an acquittal by the
trial court of the direct liability of the offence. 1In our
opi nion, the view taken by the High Court is not correct.
There is a legal distinction between a charge under s. 302,

I.P.C. and a charge of constructive liability under ss.
302/149, 1.P.C., i.e., being a nenber of an unlawfu
assenbly, the common object of which was ‘to kill the

deceased Sheosahay. In Barendra Kumar Ghosh v. Enperor (2)
Lord Sumer dealt with

(1) AI.R 1962 S.C. 240.

(2) I.L.R 52 Cal. 197.

648

the argunment that if s. 34 of the Indian Penal Code bore the
nmeani ng adopted by the Cal cutta H gh Court, then ss. 114 and
149 of that Code would be otiose. In the opinion of Lord
Summer, however, s. 149 was certainly not otiose, for in any
case it «created a specific and distinct offence: It
postul ated an assenbly of five or nore persons having a
conmon object, as naned in s. 141 of the |Indian Penal Code
and then the conmi ssion of an offence by one menmber of it in
prosecution of that object. Lord 'Sumer referred, in this
connection, to the decision of the Calcutta High Court in
Queen v. Sabid Al and thers(1l). The observation of Lord
Summer was quoted with approval by this Court in Nanak Chand
v. The State of Punjab(2) in which it was pointed out that
by fram ng a charge under s. 302, read with s.149, Indian
Penal , Code against the appellant it was not charging the
appel lant with the offence of nurder and to convict him for
murder and sentence himunder s. 302 of the Indian /Pena
Code was to convict himof an offence with which he-had not
been charged. It was accordingly held that the conviction
of the appellant under s. 302, |I.P.C. was illegal. The same
view has been reiterated by this Court in a 'later case in
Suraj Pal v. The State of Utar Pradesh. (3)

For these reasons we hold that the conviction and sentence
i mposed by the High Court on Lakhan under s. 326, |Indian
Penal Code is illegal and nust be set aside.

On behalf of the appellants it was al so contended that the
prosecution had not been able to establish the other charges
of which they have been convicted, but having heard |earned
Counsel we are not satisfied that the convictions on the
other <charges are vitiated by any illegality and we see no
reason for interfering with the judgnent of the H gh Court.
As already pointed out, we set aside the conviction and
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sentence inposed on Lakhan on the charge wunder s. 326,
I ndi an Penal Code; -otherwi se we affirmthe decision of the
Hi gh Court as regards Lakhan and al so as regards the other
two appel lants and dismiss ,this appeal

Appeal dism ssed.

Convi ction and sentence nodifi ed.

(1) [1873] 20 WR (Cr.) 5

(2) [1955] 1 S.C R 1201.

(3) [1955] 1 S.C R 1332.
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