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PETI TI ONER
BASELI US MAR THOVA MATHEWS & ORS.

Vs.

RESPONDENT:
PAULOSE MAR ATHANASI US ORS

DATE OF JUDGVENT10/08/1979

BENCH

KRI SHNAI YER, V. R
BENCH

KRI SHNAI YER, V. R
SHI NGAL, P. N

Cl TATI ON:
1979 AI'R 1909 1980 SCR (1) 250
1980 SCC (1) 601

ACT:
Code of Civil Procedure-S. 24(1) (b)-H gh Court when
can withdraw suits froma | ower court and itself try them

HEADNOTE

A large nunber of suits filed by a religious comunity
in the State were pending over the years in-'several courts.
Considering the prolongation-and plurality of cases and the
del eterious social consequences resulting from such
litigation the H gh Court and the State Governnent sel ected
eight of the nost significant suits _and constituted an
Additional District Court to try them After the court had
recorded evidence of numerous witnesses and before the
commencenent of argunents a petition under s. 24(1)(b) of
the Code of CGvil Procedure was presented to the H gh Court
for withdrawal of the suits to the file of the Hi gh Court.
This was di sm ssed by the Hi gh Court.

On the question whether at this stage and in these
circunstances the suits should be called up to the High
Court and di sposed of

Al'l owi ng the appeal
N

HELD: Advancenent of public justice will be pronoted by
the High Court itself at this stage, proceeding to hear the
suits. Al the suits should be transferred to the H gh Court
and, tried from the present stage, since expeditious
termnation is the driving force behind this order for
transfer. [243H]

VWhat is nore inmportant in a case of this kind is
shortening the |longevity of these quasi-public litigations,
reduci ng the enornmous expenditure involve for both sides and
entrusting the first determination to the highest deck of
justice in the State. The case involves questions of public
nonent which are likely to spiral up to the Suprene Court on
appeal. In this jurisdiction, the approach has to be
pragmatic, not theoretic, wthout whittling down the basics
of law bearing on transfer of cases. Where a | arge nunber of
people are affected and the fate of a few hundred suits and
a thousand churches are involved, the elimnation of sone
years and duplication of hearings and full arguments at the
conmandi ng height of the H gh Court is a wi se neasure, alt
things considered. The social savings of abbreviation of
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law s delays re inmportant to social justice. [253B, D, G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2222 of
1979.

Appeal by Special Leave from Judgnent and order dated
4-7-1979 of the Kerala High Court in CVMP (Transfer) No.
5069/ 79.

F. S. Nariman and K. R Nanbiar for the Appellants.
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V. M Tarkunde, P. P. John and N. Sudhakaran for RR 18
and 20.

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-The Malankara Sabha, on the Kerala
Coast, is an ancient Church with a | egendary past, and has a
phenonenal. following of a mllion and a half Othodox Syrian
Christians with over a thousand parish churches to nourish
the spiritual life of the flock. Schismatic pathol ogy which
ordinarily afflicts secul ar institutions struck this
eccl esi astical organisation resulting, inter alia in bitter
litigative battles of several years standing. Some 250
suits, manifesting this litigious syndrome, are stated to be
pending in the several courts of Kerala. The nmenbers of this
church are not new to forensic struggles and have, on
earlier occasions, fought right up tothe Supreme Court. The
prol ongation of such plurality of court cases in a comunity
at once influential, inportant” and nunerous, has nany
del eterious social consequences-and it was w se of the Hi gh
Court and the Governnent of Kerala to have thought in terms
of selecting eight of the nost significant suits out of the
spate of cases and constituting an ’'Additional District
Court’ specially for disposal of these  socially sensitive
cases. Thanks to this inmaginative neasure the eight suits
which were made over to the specially appointed District
Judge nmade headway steadily forwards. An Additional District
Judge, by nanme, Shri N Vishwanath Iyer was first put in
charge of these suits and he exam ned several = witnesses.
Whien he was transferred from Ernakulam which is the venue
of the District Court, another judicial officer by name,
Shri S. Anant hasubramani an was posted in —his place. The
|atter kept up the progress of the case and actually
finished recording the entire evidence. Hardly had the
argunents conmenced when an application for transfer was
made to the High Court under Section 24(1) of the Gvi
Procedure Code praying for making over the suits to some
other court for disposal. Certain aspersions suggestive of
bias were nmde therein, but the H gh Court (M. Justice
Bhaskaran) eventually and rightly dismssed the petition. A
petition to appeal by special |eave was filed to this court
but, after making sone subm ssions, counsel w thdrew that
petition when we indicated our reaction. Another petition
had been filed under Section 24(1)(b) of the Code for
wi thdrawal of the suits to the file of the H gh Court, which
was heard by another Judge of the Hi gh Court (M. Justice
Khalid). The |earned Judge disnmissed that petition, and
agai nst that order the present petition for special leave to
appeal has been noved.
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We are deeply disturbed that an inportant community in
the State of Kerala should be locked in litigation for |ong
years and if amity can be restored by an early end of the
crop of cases which drive a wedge between sections of the
same community it is 'a consummation devoutly to be w shed’
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But all that courts can do is to adjudicate cases with the
ut nost  speed and that has apparently been attenpted
successfully in the present instance. The short point is
whet her, at this stage and in these circunstances, the eight
suits concerned should be called up to the Hi gh Court and
di sposed of.

The | earned Judge considered the various grounds urged
before himfor withdrawal of the suits to the Hi gh Court and
was uni npressed by them Merely because a considerable
section of the public was tensely interested in these
litigations the court was not prepared to withdraw themto
the H gh Court, nor was the circunstance that inportant and
intricate questions of |aw were involved sufficient for such
transfer in its view A nassive volune of oral evidence had
been recorded by the specially appointed Judge and so the
Hi gh Court felt that it would be "proper for the court that
recorded the evidence to hear-the argunents also". W are
not inclined to fault the |earned Judge in the view he has
adopted. But there are many buts to any general proposition

Shri' Tarkunde appearing for the respondents, stressed
before us, as an additional consideration that if the cases
were withdrawn to the High Court and tried, as was |likely by
a Division Bench of ~that court his clients mght lose a
statutory right of ‘appeal and woul d have to depend upon the
chancy jurisdiction under Article 136 of the Constitution. A
single appeal, as of right, would be taken away, was his
appr ehensi on.

Shri Nariman, ' appearing for the petitioners, having
prudently though belatedly wthdrawmn the Special Leave
Petition which made reference to bias, focussed on the
advant age both sides would derive by an early determ nation
of the litigation at the H gh Court |evel. He also subnmtted
that there was hardly any doubt that questions of |Iaw of
consi derabl e public inmportance were involved and an appea
to the Suprene Court, as of _right, both under Article 133
and Section 110 C P.C., was a certainty. He further
enphasi sed that Section 24(1) (b) 'would becone a dead |etter
if Shri Tarkunde's objection that an automatic right of
appeal to the Supreme Court would be inperilled in the event
of the H gh Court withdrawi ng suits, were to be accepted.

We agree with the | earned Judge of the Hi gh Court that
some of the grounds put forward for withdrawl of the suits
to the High
253
Court were without nerit and were rightly rejected. But we
are not inclined to exaggerate the inportance  of the
deneanour of Wi t nesses observed by the trial judge,
especially when vyears have |apsed, heaps of evidence have
been recorded and judicial nenory wth hyper psychic
sensitivity is nmore in the books than in the wear and tear
of life. What weighs with us is the inmportance of shortening
the longevity of these quasi-public litigations, reducing
the enormous expenditures involved for both sides and
entrusting even the first determnation, now that al
evi dence has been recorded, to the highest deck of Justice
in the State.

It is indubitable that after the decision by the
District Court appeals will inevitably be carried to the
High Court. It is predictably reasonable to expect, from al
that has been presented to us and all that we have been able
to gather fromthe records, that the case involves questions
of public noment and are likely to spiral up to the Suprene
Court on final appeal. |In this jurisdiction, the approach
has to be pragmatic, not theoretic, without whittling down
the basics of |aw bearing on transfer of cases.
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We do not for a nonment countenance the suggestion that
the district judge is not equal to the legal instricacies or
factual challenges of these or other cases, the procedura
l aw having vested him with unlimted jurisdiction and the
Hi gh Court having comrtted these cases to his seisin. Hints
of bias are also out of bounds, as we have indicated. If
these suits at this stage of early argunents which have yet
to begun effectively, are transferred to the H gh Court a
spell of fewyears in the stressful life of the litigation
will be saved. Taking copies of a bunch of decrees by the
District Court, followed by prelimnaries and filing of
appeal s, service of notices and other ripening processes,
may consunme considerable tine and noney. And then the High
Court would begin de novo the entire argunents and
appreci ation of the whole range of facts and law as in first
appeal it is bound to do in a case of this type. Were | akhs
of people are excitedly affected by the ultimate decision
and the fate of 'a few hundred suits and a thousand churches
is to be settled by a single adjudication, the elimnmnation
of some years and duplication of hearings and full argunents
at the commanding height ~of the Hgh Court is a wse

nmeasure, all things considered. The social savings of
abbreviation of laws’ delays are inportant to socia
justice.

W do not tarry to dilate on the nany dinmensions to
this transfer petition except to state that we feel the
advancenent of public justice wll be pronoted by the Hi gh
Court itself at this stage, pro-
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ceeding to hear the suits. W, ~therefore, direct that al
the suits covered by the transfer petition be transferred to
the Hgh Court and tried fromthe present stage post-haste,
since expeditious terminationis the driving force behind
this order for transfer.

A last thought before we part wth this case.  Wen
sacerdotal institutions are litigious fights doubl e disaster
threatens society because of the souls of the votaries not
only suffer spiritual neglect 'but are maddened by the
passi ons unl eashed by forensic disputation. W |eave this
lis with the deep wi sh that the High Court wll give the
suits high priority in its agenda of postings -and finish
this unhappy chapter, if persuasively possible, by both
sides burying the hatchet, abjuring litigative pugilistics
and restoring a nodus vivendi which wll heal old wounds,
bring new harnony and please the Spirit of Christ. That is
the highest justice the several |akhs of good Christians,
now |l ocked in long years of suits and appeals, sincerely
hunger for.

We all ow the appeal as indicated above.

P.B.R Appeal al | owed.
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