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ACT:

Bonbay Sal esTax Act, 1959-Ss. 37, 46, 63 validity of-Act
prohi bited collection of anysum not payable by way of
sal es tax or in excess of tax payabl e- Amounts socol l'ected
forfeited-Forfeiture, it within the |egislative conpetence
of the State Legislature.

Constitution of India, 1950-Entries 54 and 64-List |II-

Consti tutional validity of an enact ment - Rest s for
determ nation of-Forfeiture, if a penalty.
Words and phrases-"Col ourable", "forfeiture" "collected"

"shal | be forfeited"-Meaning of.

HEADNOTE:

Section 46(1) of the Bonbay Sales Tax Act, 1959 (as
applicable to the State of Gujarat) enacts that no person
shall collect any sumby way of tax in respect of ~-sale of
any goods on which by virtue of s. 5 no tax is payablle Sub-
section (2) provides that no person, who is not a registered
dealer and liable to pay tax in respect of any sale or
purchase, shall collect on the sale of any goods any sum by
way of tax fromany other person and no registered dealer
shall collect any amount by way of tax in excess of the
amount of tax payabl e by himunder the provisions of the
Act .

Section 63(1)(h) provides that whoever contravenes any of
the provisions of s. 46 shall, on conviction be punished
with sinple inmprisonment or "Wth, fine or wth both.
Section 37(1) which deals with inposition of penalty de-
partrmentally for contravention of s. 46 provides in cl. (a)
that if any person, not being a dealer liable to pay tax
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under the Act collects any sumby way of tax in excess of
the tax payable by him or otherwise collects tax in
contravention of the provisions of s. 46 he shall be |liable
to pay, in addition to any tax for which he may be liable, a
penalty as prescribed incl. (i). Cause (i) states that

where there has been a contravention referred to in cl. (a)
a penalty of an anpbunt not exceeding t wo t housand
rupees .... and in addition any sumcollected by the person
by way of tax in contravention of s. 46 shal | be

forfeited to the State CGovernnent.

The respondents, who were registered deal ers of sales tax,
collected from various customers amounts qua sales tax
prohibited by s. 46 of the Act. Acting on the prohibition
plus penalty contained ins. 46 read with s. 37(1) of the
Act the Sales Tax officers inposed penalties and forfeited
the sums collected in contravention of s. 46 (less amounts
ref unded) .

The High Court struck down the last linmb of the forfeiture
provi sion containedin s. 37(1)(a) as being unconstitutiona
on the '‘ground that it was not conpetent for the State
Legislature to forfeit to the public exchequer punitively,
under entry 54 read with entry 64 of List U suns collected
by deal ers by way of sales tax which was not exigible under
the Act. (The Hi gh Court of Bonbay took an opposite view
whi |l e other Hi gh Courts ranged thensel ves on one side or the
ot her of the controversy).

Al l owi ng the appeal s

HELD : Per Beg C.J., Chandrachud, Bhagwati, ‘Krishna Ilyer,
Untwal ia, Murtaza Fazal Ali, JJ.

The punitive inpost ins. 37(1)(a) is legitimate and valid.
[349 DO

339

The High Court was wong in denouncing the i mpugned
| egislation as exceeding |egislative conpetence or ' as a
col ourabl e device or as supplenentary, not conplenmentary.
[ 348 F]

1. (a) The true key to constitutional construction is to
view the equity of the statute and sense t he soci a
m ssion of the |law, |anguage permtting agai nst the triune
facets of justice highlighted in_ the Preanble to the
Par amount  Parchment, read with a spacious signification of
the listed entries concerned. A |aw hasto be adjudged

for its constitutionality by the generality of cases it
covers,not by the freaks and exceptions it martyrs.  [348

(b) The professed object of the | aw being clear, the notive
of the legislature is irrelevant to, castigate an Act as a
col ourabl e device. The interdict on public m schief and the
i nsurance of consuner interests against |ikely, albeit,
unwi tting or ex abundanti cautela excesses in the working of
a statute are not nmerely an ancillary power but a “necessary
obl i gation of a social welfare state. One pot ent
prohi bitory process for this consummation is to penalise the
trader by casting a no-fault or absolute liability to *cough
up’ to the state the total unjust takings snapped up -and
retained by himby way of tax, where tax is not so due from
him [348 D E]

(c)In a devel oping country, with the nass of the people
illiterate and below the poverty line, and npst of the
commodities concerned constitute their daily requirenents,
there is sufficient nexus between the power to tax and the
i nci dental power to protect purchasers from being subjected
to an unlawful burden. Social justice clauses integrally
connected with the taxing provisions, cannot be viewed as a
nmere device or wanting in incidentality. [355 H
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(d) The legal test that divides the constitutional fromthe
unconstitutional is that if all that the legislation neans

to do is to take over, whatever the verbal veils worn, the
coll ections which were ex-hypothesi not sales tax but were
illegal additives as if sales tax were due, then such an
expropriation of’ the expropriators is beyond entry 54 and,
therefore, wultra vires. On the other hand, all rea
puni tive measures, including the dissuasive penalty of con-
fiscating the excess collections, are valid, being wthin
the range of ancillary powers of the |egislature conpetent
to exact a sales tax levy. [349 B-(

2. (a) "Colourable" is not "tainted with bad faith or evi
notive"; it is not pejorative or crooked. Conceptual |y
"colourability’ is bound —up wth inconpetency ' Colour’

according to Black’s Legal Dictionary, is 'an appearance,
senbl ance or simulacrum as distinguished from that which

sereal ........ a ~deceptive appearance...... a lack of
reality”. A thing is colourable which is, in appearance
only not inreality, what it purports to be., In Indian
terns, it~ is mya. In the jurisprudence of power ,

col ourable exercise of or fraud on'legislative 'power or
fraud on the Constitution are-expressions which nmerely mean
that the legislatureis inconpetent to enact a particular
| aw, al though the label” of conpetency is stuck or it, and

then itis col ourable | egislation. [349 F]
(b) If the legislature is conpetent to pass theparticul ar
I aw, the notives which inpel it to pass the law are

really irrelevant.|f a | egislation, apparently  enacted
under one Entry in the List, falls in plaintruth and fact,
within the content, not of that Entry but of one assigned to
another legislature it can be struck down as colourable even
if the notive were npbst conmendabl e. [349 H|

(c)If the questions : what is the pith and substance of
the Act; does it fall within any entry  assigned to that
legislature in pith and substance, or as covered by the
ancillary power inplied in that Entry, can the 1legislation
be read down reasonably to bring it within the |egislature’'s
constitutional powers ? can be answered affirmatively, the
law is valid. WMlice or notive is beside the point and, it
is not perm ssible to suggest parlianentary inconpetence on
the score of nmala fides. [356 A

3.Having regard to the object of s. 37 read with s. 46,
forfeiture has a punitive inpact. [350 F]

340
(a)lf forfeiture is punitivein infliction, it falls
within inplied powers. |If it is an act of mere transference

of nmoney fromthe dealer to the State, then it falls outside
the legislative entry. [350 E]

(b)Black’s Legal Dictionary states that '"to forfeit’ /is
"to lose, or lose. the right to, by sone ‘'error, fault,
offence or crine’, 'to incur a penalty’'. ’'Forfeiture , as
judicially annotated is 'a puni shnent annexed by |aw to some
illegal act or negligence. .. sonmething inposed ‘as a
puni shrent for an offence or delinquency.’” The word, in this
sense, is frequently associated with the word penalty’. [350
g

State of Maryland v. The Baltinore & Chio RR Co.-(11 Led.
714, 722) and Bankara Municipality v. Lalji Raja & Sons:
(AR 1953 SC 248, 250) referred to.

(c)The word 'forfeiture’ must bear the same nmeaning of a
penalty for breach of a prohibitory direction. [351E-F]
(d)In t he instant case the fact that there was
arithmetical identity between the figures of the illega
col l ections nade by the dealers and the anpbunts forfeited to
the State cannot create a conceptual confusion that what is
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provided is not punishnment but a transference of funds. | f
this view be correcting nmust be held that it 1is so-the
| egislature, by inflicting the forfeiture, does not go
outside the crease when it hits out against the dealer and
deprives him by the penalty of the law, of the anount
illegally gathered from the customers. The Cri m nal
Procedure Code, Custons & Excise Laws and several other
penal statutes in India have used diction which accepts
forfeiture as a kind of penalty. [351 F-(

(e) The contention that s. 37(1) fastens a heavy Iliability
regardl ess of fault has noforce in depri vi ng t he
forfeiture of the character of penalty. The noti ont hat
a penalty or a punishnent cannot be cast in the formof an
absolute or no-fault liability but nust be preceded by nens
rea should be rejected. The classical viewthat ’'no nens
rea, no crime’ has | ong ago been eroded and several laws in
India and abroad, especially regarding economc crimes and
departmental penalties, have created severe puni shments even
where the of fences have been defined to exclude nens rea.
[352 A

4.(a) The decision in _Abdul ~Quader demarcates t he
constitutional watershed between nerely laying hands upon
collections by way of tax by traders although they are not
exigible from traders and the policing by penalizing,

including forfeiting illegal exactions of "the working of a
taxing statute and inhibiting injury to the public. The
ratio in Abdul Quader lies in the sentence : "it does not

provide for a penalty (for) collecting the anbunt wongly by
way of tax from purchasers which-may have been justified as
a penalty for the purpose of carrying out the objects of the
taxing legislation." In other words, had there been a
penalty including forfeiture, coupled with “a prohibition
against collecting any anpunt wongly by way of tax from
purchasers, it 'may have been justified as a penalty for the
pur pose of carrying out ‘the objects of t he t axi ng
legislation.” [354 D-E, A
(b)Al though in Oient Paper MIls this Court held that if
conpetence to legislate for granting refund of ~“sales-tax
i mproperly collected be granted, there is no  reason to
exclude the power to declare that refund shall be claimnable
only by the person fromwhom the dealer has actually
realised the anpbunts by way of sales tax or —otherwise, in
Ashoka Marketing it was held that the taking over of suns
collected by dealers fromthe public under guise of tax
solely with a viewto return themto the buyers so deprived
was not 'necessarily incidental’ to 'tax; onthe sale and
purchase of goods’. [355 F-G Abdul Quader [1964] 6 S.C. R
867, approved.
Ashoka Marketing [1970] 3 S.C.R. 455, not
approved. Oient Paper MIls [1962] 1 S.C. R
549, referred to. Forfeiture in. s.37(1) is
conpetent |egislation. [357 F]

341

5.(a) The word "forfeit” inthe inartistically worded
section is plainly punitive, not nakedly confiscatory. The
marginal note to s. 37(1) treats the forfeit also as a
penal ty. When it says that the wongful collections shal

be forfeited it neans what it says. Forfeiture being penal
it must bear the same sense here too. [357 D

(b) The spirit of the provision contained in s. 37(1) |ends
force to the construction that "collected" occurring in the
expression "any sum collected by the person shall be
forfeited" neans 'collected and kept as his' by the trader
If the dealer nerely gathered the sum by way of tax and kept
it 1in suspense account because of dispute about taxability
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or was ready to return it if eventually it was not taxable,
it was not collected. The word 'collected does not cover
amounts gathered tentatively to be given back if found non-
exigible fromthe dealer. [358 FE

(c) The meaning of the expression "shall be forfeited"
should be |imted to "shall be liable to be forfeited"”
Section 37 itself contains a clear clue indicative of the
sense in which "shall be forfeited has been used. Secti on

37(2) directs the Conmissioner to issue notice to the
assessee to show cause why a penalty, wth or without
forfeiture, should not be inmposed on him Stich a notice,
with specific reference to forfeiture, points to an option
in the Conm ssioner to forfeit or not to forfeit or partly
to forfeit. This is nade planner in s. 37(3) which reads
"The Conm ssioner shall, thereupon, hold an enquiry and
shall make such order as he thinks fit". This order
enbraces penalty and forfeiture. Therefore the Comm ssioner
is vested wth a discretion to forfeit the whole or any
| esser sumor none at all. [359 B-C

Attorney General v. Parsons [1956] A .C. 421, referred to.

(d) The forfeiture should operate only to the extent and
not in excess of, the total collections |ess what has been

returned to the purchasers. Moreover. it 1is fair and
reasonabl e for the Conm ssioner to consider any undertaking
given by the dealer that he wll return the anobunts

coll ected from purchasers to them [359 E]

(e)Section 37(4) properly read forbids penalty pl us
prosecution but permits forfeiture plus prosecution. The
word "penalty" inits.limted sensein s. 37(1) and s. 37(4)
does not include forfeiture which is a different punitive,.
cat egory. Forfeiture is a penalty, inits generic sense,
but not a penalty in the specific signification ins. 37(1)
and (4). [360 A

Kai l asam J. (concurring)

Section 37(1) is within the legislative conpetence of the
State Legislature. [373 D

1.(a) The principle in construing words conferring
legislative power is that the nmost |I|iberal construction
should be put on the words so that they may have effect in
their wi dest amplitude. None of the itenms in-the List is to
be read in a narrow, restricted sense. Each general word
should be held to extend to all ancillary —or subsidiary
matters which can fairly and reasonably be said to be
conprehended init. Al powers necessary for the levy -and
collection of the tax concerned and for seeing that the tax
is not evaded ,ire conprised within the |egislative anbit of
t he entry as ancillary or incidental. It is al so
perm ssible to levy penalties for attenpted evasion of taxes
or default in the paynent of taxes properly levied. [362 E-
Fl

(b) The plea of a device or colourable |egislation would be
irrelevant it the legislature is conpetent to enact a
particul ar |aw. In other words, if the legislature is
conpetent to pass a particular |aw the nmotive which inpelled
it to act is not relevant. [371 ]

(c)if what is levied is a penalty for the pr oper

enforcenent of the taxing legislation it will be valid; if
on the other hand, it is a device to, collect the anount
unaut horisedly collected, it will be invalid. [371 E]

2.(a) In Abdul Quadar’s case this Court held that in
regard to suns collected by a dealer by way of tax, which
are not in fact exigible as tax, the

342

State |l egislature cannot direct themto be paid over to the
CGovernment because the ambit of ancillary or incidenta
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power does not permt the State Legislature to provide that
the anmpbunt which is not exigible as tax under the | aw shal
be paid over to the Governnment as if it were a tax. [370 E-
Fl

(b)In Oient Paper MIIls' case this Court held that the
Legi sl ature was conpetent to grant refund of a tax
unaut horisedly collected and paid to the Governnent, to a

person from whomthe deal er had realised the anount. Thi s
vi ew had been approved by this Court both in Abdul Quadar’s
case is well as in Ashoka Marketing. case. In Ashoka

Marketing case, however, this Court held that Oient Paper
MIls" case does not support the plea that the State
Legi slature is competent to |legislate for demanding paynent
to the State or retaining by the State of the anount
recovered by a registered dealer, which were not due as
sal es tax. These cases, as also the decision of this Court
in Kanti Lal Babulal, clearly laid down that it is competent
for the State Legislature to provide for a penalty for
correcting any amount wongly? by way of tax, if it 1is
| evied, ‘for,. the purpose of carrying out the objects of
taxing legislation. [370 F-Q

R Abul Quader and Co. v. Sales Tax Oficer, Hyderabad.
[1964] 6 S.C.R 867, followed.

Oient Paper MIls Ltd. v. The State of Orissa & Os. [1962]
1 S.C R 549, Ashoka Marketing Ltd. v. State of Bihar & anr
[1970] 3 S.C.R 455, and Karti Lal Babulal v. H C  Pate
[1968] 1 S.C.R 735, referred to.

3. The assessee’s 'contention that forfeiture 'is not a
penal ty cannot be accepted. [372 (]

(a)Forfeiture is one formof ~penalty. Forfeiture of
property is one of the punishnents provided for in the
Indian Penal Code. For contravention of the sales tax |aw

the section provides two fornms of punishment : ‘levy of
penalty and forfeiture. Therefore, the use of the word
forfeiture” as distinct from penalty wll not make

forfeiture any the less a penalty. [372 (

(b) A conbined reading of s. 37 and s. 55 (which deal's with
appeals) nmmkes it clear that it is not obligatory on the
part of Commissioner to direct that the entire anount
collected by way of tax in contravention of the provisions
of the Act be forfeited. Nor again, is it obligatory on the
authorities to levy a penalty which is identically the -sane
as the anount unauthorisedly collected. The amobunt to be
forfeited will have to be determ ned taking into account al
the rel evant circunmstances. Therefore, the contention that
the forfeiture is only a device for recovering the
unaut hori sed coll ection has no force. [372 F-Q

(c)The plea that penalty should be confined only to
wai | ful acts of om ssion and conmi ssion in contravention of
the provisions of an enactnment cannot be accepted because
penal consequences can be visited on acts which “are com

mtted with or wthout a guilty mnd. For the ' proper
enforcenent of various provisions of law it is ‘conmon
know edge that absolute liability is inposed and acts

wi t hout nens rea are nade punishable. [372 H]

(d)Further, Courts cannot declare that an Act is beyond
the legislative conpetence of the State Legislature on the
ground that, while under the Act the anpunts erroneously or
i nnocently collected by the assessees were forfeited, an
obligation remained with the assessees to refund the anobunts
to the persons fromwhomthey were collected. The nere fact
that in sonme cases deal ers were prejudi ced woul d not affect
the validity of the legislation. [373 B-(

(e) Section 46(2) is not unconstiutional. For the
enforcenent of sales tax |aw such a provision is absolutely
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necessary, for, wthout such prohibition unaut hori sed
col l ection of tax can never be checked. Sales tax law wll
have to denmarcate articles on which tax can be collected and
prohibit collection of tax in any manner not authorised by
law. [373 E-F]

343

4. The plea- as to contravention of art. 14 has no force.

No arbitrary or uncanalised power has been given to the
aut horiti es. Wiile the proceedings are in the nature of
penalty and forfeiture under s. 37, it is punishnent by
crimnal prosecution under s. 63(1)(h). Section 37 makes it
cl ear that when proceedi ngs are taken under that section, no
prosecution can be instituted under s. 63(1)(H on the sane
facts. [374 A

5. The pl ea based on infringenment of art. 19(1)(f) nust also
fail. [374 C

The plea which was available in. Kantilal Babulal’s case,
nanely,  that the :forfeiture was enforced wthout prior
enquiry and for that reason the section was invalid, is not
avai |l abl e in this case because s. 37(3) prescribes the pro-
cedure which nakes it _obligatory  on the part of the
Commi ssioner to give notice of show cause against |evy of
penalty or forfeiture. Further, under this Act, there are
provi si ons for appeal and revision agai nst the
Conmi ssioner’s ,orders. [374 B]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 533 and
1004 , of 1975.
From the Judgnent and Order dated 16-8-73 of the  Cujarat
H gh ,Court in S.C.A Nos. 421 and 508 of 1971 and

ClVIL APPEALS NOS. 1410 and 1671-1685/75
From the Judgnent and Order dated 16-8-73 of the H Cujarat
Hi gh Court in SCA No. 400, 377 and1220/70 and 30, 129
155, 184, 362, 363, 391, 406, 822, 823 and 1764/ 71 and 234
and 449/ 72.
S.T. Desai and R M Mehta, M N  Shroff and Mss Radha
Rangaswani for the Appellants in CAs. 533, 1004, and 1410
and 16711685/ 75.
F.S. Nariman, M N. Shroff and M ss Radha Rangaswam for the
Intervener (State of Maharashtra) in CA No. 1410/ 75.
Kani shkar H Kaji, Ms. S. Bhandare, M S. Narasinmhan, A K
Mat hur, A. K Sharma, and M ss Nalini Paduval for Respondent
in CA 1671/ 75.
K. J. John for Respondents in CA 1685/ 75.
B. Sen (CA 533/75) I. N Shroff for Respondent No. 1 in CA
533 and RRin C As. 1677-78, 1680 and 1682- 1683/ 75.
The foll owi ng Judgnents of the Court were delivered
KRI SHNA | YER, J. This bunch of appeals brought by the State
of G@ujarat by certificate has a pan-Indian inpact, 'as the
sal e-tax project which has been struck down by the  Hi gh
Court may adversely affect cousin provisions in i ke
statutes in the rest of the country. Contradictory verdicts
on the constitutionality of a certain pattern of sales-tax
| egi sl ation, calculated to counter consuner victimsation by
dealers, have been rendered by different Hgh Courts and
what conplicates the issue is that seasonings in the prior
rulings of this Court on the topic have been pressed into
service by both sides. This slippery |legal situation nakes
it necessitous for the Constitution Bench of this Court
(nunerically expanded, alnpbst to breaking point, by the
recent 42nd
344
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Constitution Anendnent) to declare the law with relative
certitude, revi ew ng, in the process, its previ ous
pronouncenents and over-ruling, 'if required, the view of
one Hi gh Court or the other so that the correct position may
finally be restated. The certainty of the lawis the safety
of the citizen and, having regard to the history of judicia
conflict reflected in the rulings we will presently unravel,
an authoritative: decision is overdue.

A prefatory caveat. Wen examning a legislation from the
angle of its vires, the Court has to be resilient, not
rigid, forward-looking, not static, liberal, not verbal in
interpreting the organic law of the nation. W rmust also
remenber the constitutional proposition enunciated by the
U S. Suprene Court in Miunni v. Illinois(1l) viz '"that courts
do not substitute their social and econonic beliefs for
the judgment of |[|egislative bodies'. Mor eover, whil e
trespasses wil | not ~be forgiven, a presunption of
constitutionalty  must col our judicial construction. These
factors, recogni sed by our Court, are essential to the nodus
vi vendi - between the judicial and | egislative branches of the
State, both working beneath the canopy of the Constitution
The nmeat of the matter-rather, the core of the dispute-
ignhoring,. for the -nmoment, mnor variations anong the
sever al appeals which -~ we may relegate for separate
treatnent-is as to whether it is pernissible for the State
Legi slature to enact, having regard tothe triple Lists of
the Seventh Schedule and Articles 14 -and 19, that suns
collected by dealers by way of sales tax but are not
exi gi ble wunder the State |awand, indeed, prohibited by it-
shall be forfeited to the public exchequer punitively under
Entry 54 read with Entry 64 of List Il. The GQujarat State
whose law, in this behalf, was held ultra vires by the Hgh
Court, has, in its appeal by certificate, raised this issue
squarely and argued for an answer affirmatively. The |aw we
are concerned with is the Bonbay Sal es Tax Act, 1959 (Bonbay
Act LI of 1959) (for short, the Act) applicable during the
rel evant period to the Gujarat State, although the State of
Maharashtra itself has since nodified, the |aw, as pointed
out by Shri Nariman, who intervened on behal f of ‘that State,
to suppl enent and substantiate the validity of the
| egi sl ati on.

The statutory provisions which have succunbed to unconstitu-
tionality (as expounded by the Hi gh Court) are ss. 37(1) and
46 of the Act. The Hi gh Court of Mharashtra, however, has
taken a dianetrically opposite view and other H gh Courts
have ranged thenselves on one side or the other in this
controversy, while dealing with nore or |ess simlar
statutes. We confine our judgnent to the Act that is before
us and do not go into the validity of the other statutes
which have been incidentally referred to in court. The
point involved is so critical, yet delicate, that, ‘that even
short but significant variations in the scheme 'of the
statute may well spell a result which is opposite.

W wll now proceed to project prelimnarily the factual-
| egal setting in order to appreciate whether the |egicida
blow delivered by the Hgh Court is nerited or not.
Fortunately, the facts are few and

(1) (1876) 94 U.S. 113 (quoted in Lahor Board v. Jones and
Laughlin, 301 US. 1, 33-34-Corwin, Constitution of the
U S. A, Introduction, p. xxxi).

345

not in dispute and I end thenselves to sharp focus on the
| egal screen. The respondent, a registered deal er under the
Act, was, by inplication of the provisions, eligible to pass
on sales-tax leviable fromhimto the purchaser but severa
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commodities, especially the necessaries of life, were not
liable to tax (s. 5). Oher situations of non-exigibibty
also exist. Yet several dealers showed a tendency, under
the guise of sales tax levy, to collect frombuyers such tax
even in regard to taxfree itens or sums in excess of the tax
payable by them or where the dealers were not even
assessabl e. The likelihood of such abuse of the sales-tax
| aw i nduced the legislature to protect the public from this
burden by enacting a prohibition under s. 46 against such
collection fromcustomers. A nere prohibitory provision my
remain a 'pious wish’, unless, to nake it effective, the
statute puts teeth into it. Section 37(1) (a) and s. 63 (1)
(h) are the claws of . s. 46 which go into action
departnentally or crimnally, when there is violation. Even
here we may read s. 46 (1) and (2) :
"46(1) No person shall collect any sum by way
of tax in respect of sale of any goods on
which by virtue, of section 5 no tax is
payable.
(2)No person, ~who is not a Registered
deal er and liable to pay tax in respect of any
sal e or purchase, shall collect on the sale of
any goods any sum by way of tax from any other
person and no Regi stered deal er shall collect
any /amount by way of tax in excess of the
amount / of tax payable by ‘him under t he
provisions of this Act.
Al t hough there is no specific provision enabling the dealer
to pass on the tax to the custoner, there is 'a necessary

inmplication in s. 46 authorising such recovery, it being
optional for himto do so or not. The primary liability to
pay the tax is on the dealer but it isa wellestab |ished

trade practice which has received express or inplied ' |egis-
| ati ve cognisance, that the dealer is not prohibited from
passing on the tax to the otherparty to the sale. Such a
usage is inmplicit ins. 46 of the A& although what s
explicit in the provision is that nothing shall be collected
by way of tax in respect of sale of any goods exenpted under
s. 5 and no registered deal er shall exact by way of tax any
sum exceedi ng what is payabl e under the Act. O course one
who is not a registered deal er, cannot collect any sum by
way of tax fromany other person. 1In short, there is a
triple taboo wit intos. 46. This prohibitory project is
nade operational, as stated earlier, by two other provisions
one sounding in crimnal and the other in departnental pro-
ceedi ngs.
Section 63 (1) (b) makes it an offence to contravene the
provisions of s. 46 (read above) and inposes, on conviction
a puni sbnent of sinple inprisonnent (upto 6 nonths) with or
without fine (upto Rs. 2.000/-). W nay excerpt s. 63 (1)
(h) since that nmay have, to be referred to later

"63 (1) (b)

VWowever contravenes any of the provisions of

section 46,

shall on conviction, be punished with sinple

i mpri sonnment

11-768SCl/ 77
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which rmay extend to six nmonths or with fine

not exceeding two thousand rupees, or wth

both; and when the offence is a continuing

one, with a daily fine not exceeding one

hundr ed rupees during t he peri od of

conti nuance of the offence."
Secti on 37(1) rel ates to i mposition of penal ty
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departnmental ly for contravention of s. 46. It reads

"37(1) (a)

If any person, not being a dealer liable to

pay tax under this Act, collects any sum by
way of tax in excess of the tax payable by in,
or otherw se collects tax in contravention of
the provisions of section 46, he shall be
liable to pay, in addition to any tax for
which he may be liable, a penalty as follows :
(i)where there has been a contravention
referred to in clause (a), a penalty of an
amount not exceedi ng two thousand rupees;.’. .
and, in addition,. . . . any sumcollected by
the person by way of tax in contravention of
section 46 shall be forfeited to the State
Governnent . " (enphasi s supplied).
The provisions inmpugned are ss.~ 46 and 37(1) (especially the
underscored part) and the grounds urged to make out
unconstitutionality are dealt wth bel ow
It is fair to state that Shri Kaji and Shri B. Sen
appeari ng for two separate dealers, did di spel t he
i mpression that the Trade was often to blame for abuse and
did make out that in many cases the Revenue drove the
dealers to collect, by way of tax, suns fromthe custoners
since the Ilaw was uncertain and was often overzeal ously
i nterpreted agai nst the assessees by the Caesarist officials
of the departnent. For instance, the -assessing authority
construed the entries in the Act ~habitually  against the
assessees or wiggled out of |egal and constitutional bans
conpelling themto go up in litigation to the H gh Court and
the Suprenme Court and win their point only to find that,
after all the expense and del ay and strenuous endeavour to
establish that the tax was not exigible, the department
quietly resorted to the forfeiture provision. ’'Heads | win,
tails vyou lose -was the confortable of the Revenue, thanks
to the draconic attitude of the tax collectors to view wth

hostility any legitimate claimfor exenption. The ' pur-
chasing public eventually suffered, as the nerchants were
not eager for ©phyrric victories by |litigating for tax
exenption.

Shri  Kaji nentioned, for instance, the case  of works

contracts, forward contracts, hire-purchase agreenents,
conpul sory transfers, casual sales, artistic works and the
like where the persistence of the departnent drove dealers
to achieve victorious futilities, for, at-the end of the
litigation, they did succeed in law but lost in fact, the
noney being clained back wunder S. 37(1) (a) by t he
Conmi ssi oner .

Shri  B. Sen, appearing for the respondent in Cvil Appea

No. 533 of 1975 bad a nbre sorrowful tale to tell. The
honest deal er made
347

a return of the total slins collected by himon the turnover
and it was discovered by the sales tax officer that certain
items were not taxable and, therefore, refund was due. He
directed refund and followed it up with an ironic post-
script, as it were, forfeiting that anbunt under s. 37(1)
(a) of the Act. Certainly, these illustrations do enphasize
that the scope of s. 37(1) (a) is not restricted to suns
collected along with the price by dealers by way of tax with
a touch of turpitude but also innocently on the strength of
the actual or anticipated (albeit) erroneous view of the tax
of ficers thensel ves. Certainly, the fiscal mnions of
CGovernment, if they blatantly nisuse power and overtax to
bring discredit to a benignant State, mnust be publicly




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 11 of 36
puni shed since respect for the lawis not a one-way street.
W wll bear this in mnd when discussing the vires of the

chal | enged provisions, although even here we nust nention
that a |arge nunber of dealers for whomthe legislation is
made apparently envisage guilty |levies under the guise of

sal es tax. A law has to be adjudged for its consti-
tutionality by the generality of cases it covers, not by the
freaks and exceptions it martyrs. 1In any view, the fact is

not disputed that the deal ers agai nst whoms. 46 and s. 37
(1) (a) have been applied have collected suns by way of tax
which are not exigible as tax. The respondents have al

collected fromtheir custonmers anpbunts qua sales tax which

come within the coils of s. 46. The tax officials
di scovered this deviance and, acting on the prohibition plus
penalty contained in s. 46 read with s. 37(1), inposed

penalties and forfeited the sumcollected by the persons by
way of tax in contravention of-s. 46 |ess amunts shown to
have been refunded to the custoners as wong levy of sales
t ax. The last |inb of forfeiture, sustainable if s. 37(1)
were introvires in toto, has been.invalidated by the Hgh
Court; and the aggrieved State, bewai'ling the huge financia
implications of this holdingand urging that the norality
and conpetency of the inpugned provision is unassailable,
has appealed. W pmay also state that Sbri S. T. Desai has
assured the Court that the conscionable stand of the State
is-and they will abide by this assurance-that if the dealer
repays to the purchaser the forfeiture will- not apply to
such sums.

The trinity of points in controversy turns on (a)
| egi sl ative conpetency; (b) contravention of Art. 19; and
(c) breach of processual equality guaranteed under Art. 14.
The pivotal problemis one of |egislative conpetency. The
other two, if good, are sufficient to void the provisions
under chall enge but have been feebly put forward, ' counse
bei ng perhaps aware of the bleak prospects.

He who runs and reads gets the facts wthout difficulty
since the Revenue has done nothing nore than forfeit the
suns recovered fromcustoners by dealers in the teeth of s.

46, less refunded sums, if any. Even so, the State, under
our constitutional scheme, has limted |egislative powers
restricted to List IT and List IIl of the Seventh  Schedul e.

If s. 37(1) (a) spills over the Entries in List 11 (Entries
54 and 64) and cannot be sal vaged under the doctrine of

ancillary power s, t he l aw nust be bad, norality
not wi t hst andi ng. The State has no divine right to rob the
robber. The noney, if illegally gathered either by  mnistake

or by mendacity, nust go back to whomit bel ongs, and not to
the State. Nor is there any legislative entry ' which arns
the State to
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sweep all illegal Ilevies connected with sales “from the
merchant community into its coffers. This is the kernel of
the subm ssion which has appealed to the H gh Court. The
count er-argunent which has been urged by Shri S. T. Desai,
for the State, reinforced by added gl osses by Shri Narinman

is that the State has the right not nerely to i npose tax on
sal es but to ensure that the sales tax law is not msused by
the comercial conmunity to fob off pseudo-fiscal burden
upon the consunmer comunity. It is elenmentary economc
theory that while the |l egal burden of sales tax falls wupon
the dealer, the fiscal inpact is eventually on the consuner.
A Wlfare State, wth its logos and |legend as socia

justice, has a sacred duty while it exercises its power of
taxation to police the operation of the law in such manner
as to protect the public fromany extra burden thrown on it
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by merchants under cover of the statute.

Bearing in nind the quintessential aspects of the riva
contentions, let us stop and 'take stock. The facts of the
case are plain. The professed object of the lawis clear
The notive of the legislature is irrelevant to castigate an
Act as a colourable device. The interdict on public
m schief and the insurance of consumer interests against
likely, albeit, unwitting or 'ex abundanti cautela’ excesses
in the working of a statute are not nerely an ancillary
power but surely a necessary obligation of a social welfare
state. One potent prohibitory process for this consummation
is to penalize the trader by casting a no-fault or absolute
liability to ’'cough up’ to the State the total ’'unjust’
t aki ngs snapped up and retained by him’by way of tax' where
tax is not so due fromhim apart from other punitive
i mpositions to deter and to sober the nerchants whose arts
of dealing with customers may include "many a little makes a
m ckl e’ . If these steps in reasoning have the necessary
nexus with the power to tax under Entry 54 List 11, it
passes one’'s conprehension how t he inpugned | egislation can
be denounced as exceeding | egislative conpetence or as a
"col our abl e devi ce’ or as "suppl enent ary, not
conpl ementary’ . But ‘this is precisely what the H gh Court
has done, calling to its aid passages culled from the
rulings of this /Court and curiously distinguishing an
earlier Division Bench decision of that very Court a
procedure which, noderately expressed, does not accord wth
conmty, discipline and the rule of ' law. The puzzle is how
mnds trained to objectify |law can reach fiercely opposing
concl usi ons.

Expressions |ike 'col ourabl e device' and ’supplenentary and
not conplenentary’ have a tendency to mislead., Logonachy is
a tricky legal trade; semantic nicety is a slippery
mari ner’s conpass for courts -and t he three gr eat
instrumentalities have, ultimately, to render account to the
justice-constituency of the nation. The true diagnosis of
interpretative crises is as  much the perplexity of
deci phering the boundaries of  constitutional power as
attitudinal amnbival ence and econom c predil ections of © those
who sit to scan the synbol- and translate their ~inport.

Shakespeare unconsci ously haunts the balls of justice : 'Thy
wi sh was father, Harry, to that thought” (Henry 1V, Scene
5). In our view, the true key to constitutiona

construction is to view the equity of the statute and sense
the social mission of the |law, |anguage permitting, against
the triune facets of justice high-lighted in the Preanble
349

to the Par amount  Parchment, read with a spacious
signification of the listed entries concerned. If then we
feed this programme into the judicial cerebration with the
presunption of constitutionality superadded, the result
tells us whether the nmeasure is ultra vires or not. The
doctrine of ancillary and incidental powers is al so enbraced
within this schene of interpretation.

An overview of the relevant string of rulings of this Court
may now be undertaken. The basic ratio, if we may condense
the legal test that divides the constitutional from the
unconstitutional, is that if all that the legislation means
to do is to take over, whatever the verbal veils worn, the
col l ections which were ex hypothesis not sales tax but were
illegal additives as if sales tax were due, charged along
with the price by the deal er, then such an expropriation of
the expropriators (putting it in a norally favourable
t hough exaggerated, light for the State) is beyond Entry 54
and therefore ultra vires. On the other hand, all rea
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punitive neasures, including the dissuasive penalty of
confiscating the excess collections, are valid, being within
the range of ancillary powers of the |egislature conpetent
to exact a sales tax levy. The punitive inmpost in S. 37 (1)
(a) is therefore legitimate and valid. |If we accept this
test, the appeals nust succeed, so far as this point is
concer ned.

Bef ore scanning the decisions to discover the principle laid
down therein, we may dispose of the contention which has
appealed to the H gh Court based on 'colourable device’
Certainly, this a malignant expression and when flung wth

fatal effect at a representative instrunentality I|ike the
Legi sl ature, deserves serious reflection. If, forgetting
comty, the Legislative wing charges the Judicative w ng
with " colourable judgnents, it wll be i ntol erably
subversive of the rule of law Therefore, we too mnust

restrain ourselves from naking this charge except in

absol utely plai ncases and pause to understand the inport of
the doctrine  of colourable exercise of public power ,

especially legislative power. In this branch of |aw,
"col ourable’ is not tainted with bad faith or evil notive’;
it is not pej orative or crooked. Conceptual |y,
"colorability’ is bound up with inconpetency. ' Col our’

according to Black's Legal Dictionary, i's 'an appearance,
senbl ance or sinulation, as distinguished fromthat which is

real... a deceptive appearance ... a lack of reality’. A
thing is colourable which is, in appearance only and not in
reality, what it purports to be. In Indian terns, it is
may. |In the jurisprudence of power, col ourable exercise of

or fraud on | egislative power or, nmore frightfully, fraud on
the Constitution, are expressions which nerely nean that the
legislature is inconpetent to enact a particular |aw,
al t hough the | abel of conpetency is stuck on it, and then it
is colourable legislation. It is very inportant to notice
that if the legislature is conpetent to pass the particular
aw, the notives which inpel it topass the law are really
irrelevant. To put it nore relevantly to the case on hand,
if a legislation, apparently enacted under one Entry in the
List, falls in plain truth and fact, within the content, not
of that Entry but of one assigned to another legislature, it
can be struck down as colourable even if the notive were
nost conmendabl e. In other words, the letter of the |aw
notw t hstandi ng, what is the pith and substance of the Act ?
Does

350

it fall wthin any entry assessed to that legislature in
pith and substance, or as covered by the ancillary powers
implied in that Entry? Can the legislation be read down
reasonabl y to bring it wi thin the l'egislature’'s
constitutional powers ? If these questions can be ~answered
affirmatively, the lawis valid. Milice or notive'is beside
t he poi nt, and it is not perm ssi bl e to suggest
parliamentary inconpetence on the score of mala fides.

So much is well-established aw. Therefore, if the dealers
in the appeals before us charge the enactnent with the vice
of colourability, they nust nmake out that in pith and
substance the inpugned legislation does not fall wthin
Entry 54 read wth Entry 64 of List Il, that it is not
enbraced even by the expansive connotation of ancillary
powers and that it is not possible to save the |law even by
reading down sonme of the w de expressions used. In the
present case, the narrow issue is as to whether the
forfeiture clause in S. 37(1) is bad because of the
besetting sin of colourability. |If it is a punitive nmeasure
to protect public interest in the enforcement of the fisca
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legislation, it falls squarely within the area of inplied
powers. Therefore, the finer point stressed by Shri Kaji is
that the expression 'forfeiture’ is a ritualistic recital to
cover up a secret design to snatch fromthe traders sums
whi ch cannot be reached at except by the device of

forfeiture. |11l frank fact, it is not a nmeasure of penalty
but an oblique nethodology to do an illegitinmate thing which
is beyond the legislature’'s legitimte reach. We have,

therefore, to examine this short point in the light of the
deci sions of this Court.
Coming to ’'forfeiture', what is the true character of a
"forfeiture ? Is it punitive in infliction, or nerely
another form of exaction of noney by one from another ?
If it is penal, it falls within inplied powers. [If it is an
act of nere transference of noney fromthe dealer to the
State, then it falls outside the legislative entry. Such is
the essence of the decisions which we wll presently
consi der. There was a contention that the expression
"forfeiture’ did not denote a penalty. This, perhaps, nmay
have to  be decided in the specific setting of a statute.
But, speaking generally, and having in nind the object of s.
37 read with S 46, we are inclined to the view that
forfeiture has a punitive inpact. Black’s Legal Dictionary
states that '"to forfeit’ iis "to lose, or lose the right to
by sonme error, fault, offence or crine’, ’'to incur a
penalty.’ ’'Forfeiture’, as judicially annotated, is ’'a
puni shrent annexed by law to sonme illegal act or
negligence. . . ., sonmething inposed as a punishnent for an
of fence or delinquency.’” The wrd, in this sense, is
frequently associated with the word 'penalty’, According to
Bl ack’s Legal Dctionary.
"The terms "fine', "forfeiture’, and
"penalty’, are often used |oosely, and even
confusedl y; but when-a discrinination is made,
the word 'penalty” is found to be generic in

its character,  including both fine and
forfeiture. A ’'fine' is a pecuniary /penalty,
and is comonly (perhaps always) to be
col l ected by sui t in some form A
"forfeiture’ is a penalty by which one |oses
his rights and interest in his property."
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More explicitly, the U S. Suprene Court has explained the

concept of ’'forfeiture’ in the context of statutory

construction. Chief Justice Taney, in the State of Maryl and

v. The Baltinore & Ghio RR Co. (1) observed
"And a provision, as in this case,  that the
party shall forfeit a particular sum in  case
he does not performan act required by /|aw,
has always, in the construction of statutes,
been regarded not as a contract ‘with the
del i nquent party, but as the punishnent for an
of f ence. Undoubt edl v, in the case of
i ndi viduals, the word forfeit is construed to
be the | anguage of contract, because contract
is the only nopde in which one person can
beconme liable to pay a penalty to another for
breach of duty, or the failure to perform an
obl i gati on. In | egi sl ative pr oceedi ngs,
however, the construction is otherwise, and a
forfeiture is always to be regarded as a
puni shnment inflicted for a violation of sone
duty enjoined, upon the party by law and
such, very clearly, is the neaning of the word
in the act in question.”
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The same connotation ha.-; been inparted by

our Court too. A Bench has held

"According to the dictionary neaning of the
word 'forfeiture’ the loss or the deprivation
of goods has got to be in consequence of a
crime, offence or breach of engagement or has
to be by way of penalty of the transgression
or a punishnent for an of fence. Unl ess the
| oss or deprivation of the goods is by way of
a penalty or punishnent for a crime, offence
or breach of engagement it would not cone
within the definition of forfeiture.”

This word ’'forfeiture ' nmust bear the sane neaning of a

penalty for breach of a prohibitory direction. The fact
that there is arithnmetical identity, assuming it to be so,
between the figures of the illegal collections made by the

deal ers and the anpbunts forfeited to the State cannot create
a conceptual confusion that what is provided is not
puni shnent but a transference of funds. |If this view be
correct, ‘and we hold so, the legislature, by inflicting the
forfeiture, does not go outside the crease then it hits out
agai nst the deal er and deprives him by the penalty of the
law, of the anmount illegally gathered from the customners.
The Crimnal Procedure Code, Custonms & Excise Laws and
several other penal statutes in India have used diction
which accepts forfeiture as a kind of  penalty. When
di scussing the rulings of this Court we wll explore whether
this true nature of "forfeiture is contradicted by anything
we can find in ss. 37(1), 46 or 63. Even here we may reject
the notion that a penalty or a punishnent cannot be cast in
the formof an absolute or no-fault liability but  nust be
preceded by nens rea. The classical view that 'no nens rea,
no crinme’ has |ong ago been eroded and several laws in India
and

(1) 11 Led. 714, 722.

(2) Bankura Municipality v. Lalji Raja and Sons : A Il.R
1953 S. C. 248, 250.
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abr oad, especially regardi ng econom ¢ crimes and

departmental penalties, have created severe punishments even
where the offences have been defined to exclude nens rea.
Therefore, the contention that S. 37 (1) fastens a heavy
liability regardless of fault has no force in depriv the
forfeiture of the character of penalty.

We shall now turn to the plethora of precedents which ~have
accumul at ed over the years dealing wth sales t ax
legislations fromdifferent States, the patterns varying in
structure, although the financial inmpact on the dealers is
the sanme. The |andmark case is Abdul Quader (1), although
Ashoka Marketing Co.(2) and Annapoorna Biscuit Mg. ~ Co. (3),
anong others are al so pertinent decisions. Wile there are
earlier decisions, we may as well start off with Abdul. Qua-

der(1). There, the appellant dealer collected sales tax
from the purchasers of betel |eaves but did not pay the
ampunt so collected to the governnent. Wen the tax

authorities directed the appellant to pay the said anobunts
into the treasury, he filed a wit petition questioning the
validity of S. 1 1 (2) of the Hyderabad General Sales Tax
Act, 1950 which was the authority relied on by t he
government to make the direction. The problenms and the
answer thereto squarely stated by Shri Justice Wanchoo,
speaking for the Court. W may except that portion which
formul ates the question and furnishes the answer.

"The first question therefore that falls for

consideration is whether it was open to the

(2)
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State legislature under its powers under Entry
54 of List |l to nake a provision to the
effect that noney collected by way of tax,
even though it was not due as a tax under the
Act, shall be made over to Government. Now it
is clear that the suns so collected by way of
tax are not in fact tax exigible wunder the
Act . So it cannot be said that the State
legislature was directly legislating for the
imposition of sales or purchase tax under
Entry 54 of List Il when it mde such a
provision, for on the face of the provision
the anount, though collected by way of tax,
was not exigible as tax under the |aw. The
provi si on-however is attenpted to be justified
on the ground that though it nay not be open
to a State legislature to make provision for
the recovery of an anobunt which is not a tax
under Entry 54 of List 11 in a law nade for
that purpose, it would still be open to the
I'egi sl ature to provide for paying over all the
amounts col |l ected by way of tax by persons,
even though they really are not exigible as
tax, ~as part of the incidental and ancillary
power to mnmke provision for the levy and
collection of such tax.. Now there is no
di spute that the heads of |egislation in the
various Lists in the Seventh Schedul e should
be interpreted wdely so as to take in al
matters which are of a character incidental to
the topics nentioned therein. Even so, there
is a limt to such incidental or “ancillary
power flowi ng fromthe legislative entries in
(1)[1964] 6 S.C.R 867.

(2)[1970] 3 S.C.R 455,

(3)[1973] 3 S.C.R 0987.
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the various Lists in the Seventh ~Schedule.
These incidental and ancillary powers have to
be exercised in aid of the main topic of
| egi sl ation, which, in the present case, is a
tax on sale or purchase of goods. Al powers
necessary for the levy and collection of the
tax concerned and for seeing that the tax is
not evaded are conprised w thin the anbit of
t he | egi sl ative entry as ancillary or

i nci dent al . But where the |egislation under
the relevant entry proceeds on the basis . that
the anmpbunt concerned is not a tax exigible
under the | aw nade under that entry, but even
so lays down that though it is not -exigible
under the law, it shall be paid over to
CGovernment, merely because some dealers by
m st ake or otherw se have collected it as tax,
it is difficult to see how such provision can
be ancillary or incidental to the «collection
of tax legitimately due under a | aw made under
the relevant taxing entry. W do not think
that the anbit of ancillary or incidenta
power goes to the extent of permtting the
| egi slature to provide that though the anount
col l ected-may be wongly-by way of tax is not
exi gi bl e under | aw as nade under the relevant
taxing entry, it shall still be paid over to
CGovernment, as if it were a tax. " The
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11,
Act .

The
t here

t ax

| egi sl ature cannot under Entry 54 of List 11
nake a provision to the effect that even
though a certain amobunt collected is not a tax
on the sale or purchase of goods as laid down
by the law, it will still be collected as if
it was such a tax. This is what s. 1 1 (2)
has provided. Such a provision cannot in our
opi nion be treated as coming within incidenta
or ancillary powers which the |egislature has
got under the relevant taxing entry to ensure
that the tax is levied and collected and that
its evasion becomes inpossible. W are
therefore of opinion that the provi sion
contained in. S 1 1 (2) cannot be made under
entry 54 of List Il and cannot be justified
even as an incidental or ancillary provision
permtted under that entry." (pp. 872873).

Court proceeded to refer to an attenpt made to justify
the provision-as providing for a penalty, but found nothing
in the text to justify the inpugned sub-section (2) of s.
as a penalty for breach of any prohibition wunder the
On the other hand, in the setting of the statute, the
Court came to the contrary concl usion

cruci al

"Section 11 (2) in our opinion has nothing to
do with penalties and cannot be justified as a
penalty on the dealer. Actually S. 20 nakes
provision in cl. (b) for penalty in the case
of breach of S. 11(1) and nakes the person

conmitting a breach of that provision |Iiable,
on conviction by a Magistrate of the first
class, to.afine...... In this connection we

may refer to cl. (c) of s. 20 which  provides
that any person who fails to pay the anmounts
specified in subsection (2) of section 11
within the prescribed tinme’ shall, on a
conviction by a Magistrate, be liable to fine.
It is remarkabl e that this provision nakes the
person punishable for his failure to pay the
amount which is not authorised as a tax at al
under the law, to Governnent. it
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does not provide for a penal ty (sic)
collecting the anbunt wongly by way of tax
from purchasers which may have been justified
as a penalty for the purpose of carrying out
the objects of the taxing legislation. If a
deal er has coll ected anything froma purchaser
which is not authorised by the taxing |aw,
that is a matter between him and the / pur-
chaser, and the purchaser may be entitled to
recover the amunt from the dealer. But
unless the npney so collected is due as a
tax, the State cannot by |law nake it recover-
able sinmply because it has been wr.ongl y
collected by the dealer. This cannot be done
directly for it is not a tax at all within the
neaning of Entry 54 of List Il, nor can the
State | egi sl ature under t he gui se of
incidental or ancillary power do indirectly
what it cannot do directly."

(p. 874) (underscoring ours)

ratio lies in the underscored passage. Had

been a penalty, including forfeiture, coupled with a
prohi bition agai nst collecting any anount wongly by way of

from purchasers, it 'may have been justified as a
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penalty for the purpose of carrying out the objects of the
taxing |egislation. In a sense, Abdul Quader (supra)
denarcates the constitutional watershed between nerely
laying hands upon collections by way of tax by traders
al t hough they are not exigible fromtraders (a provision for

which the State is underpowered by Entry 54 of List Il even
expanding it by the doctrine of inplied powers) and the
pol i ci ng by penalizing, including forfeiting illegal

exactions, the working of a taxing statute and inhibiting
injury to the public.

W may now pass on to Ashoka Marketing Co. (supra) where
this Court had to consider a slightly different provision
fromwhat fell for decision in Abdul Quader (supra). |In the
latter, the provision directed that every person who had
collected any anobunt by way of tax otherwise than in
accordance with the provisions of the Act should pay over to
the governnent .... the ampunt so collected by him.....
This was a naked sei zure of nmoney collected by the dealer
there being no prohibition and no penalty and not obligation
for the  governnent to return such suns to the purchasers
fromwhomthey were taken. I n Ashoka Marketing Co. (supra)
the provision in S. 20A went further. Wile the illega
coll ections were to be made over to the Governnent treasury
it was further provided that such anpbunts shall be held by
the State Governnment in trust for the person from whom it
was realized by the dealer and the  dealer hinself on

depositing these sums into CGovernment treasury shall be
di scharged from his obligation to return the sums to the
pur chasers. There was an incidental direction that, on a

cl ai m bei ng nade by aggri eved buyers, these dribblers shal
be refunded. The schenme of cl. (8) of S. 20A made it clear
that the legislation was in public interest, that while
suits against dealers to recover paltry suns by ‘a |arge
nunber, of custonmers would |ead to endless and expensive
litigation, a sinpler process of returning those suns on
application by the relevant purchasers would protect the
conmon buyer while depriving the dealers of their unjust
gains. It was nanifestly a consuner protection
355
neasure, as we see it. Shah, J. speaking for the Court,
held that this pro bono publico purpose did not dissolve the
constitutional disability and rul ed
"The State Legi slature may under entry 54 Li st
Il, be conpetent to enact a law in respect ~ of
matters necessarily incidental to "tax on sale
and purchase of goods’. But~ a provision
conpelling a dealer who has deliberately or
erroneously recovered an amount. from . the
purchaser on a representation that he is
entitled to recover it to recoup hinself for
paynment of tax, to pay over that amount to the
State, cannot, in our judgment, be regarded as
necessarily incidental to | evying an amount as
tax which the State is incompetent to levy. A
nere device cannot be permitted to defeat the
provi sion of the Constitution by clothing the
claims in the formof a demand for depositing
the noney with the State which the dealer has
coll ected, but which he was not entitled to
collect.”
(p. 463-464)
This decision has been followed by a snaller Bench in
Annapoorna (supra) with no additional reasons adduced.
In Ashoka (supra) the Bench did not follow Oient Paper
MI11s(1l) where fairly simlar provisions were attacked, but
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repul sed by this Court with the observation
"The Legislature of the Oissa State was

therefore conpetent to exercise power in
respect of the subsidiary or ancillary matter
of granting refund of tax inmproperly or ille-

gally <collected, and the conmpetence of the
Legislature in this behalf is not canvassed by
counsel for the assessees. |f conpetence to
legislate for granting refund of sales-tax
i mproperly collected be granted, is there any
reason to exclude the power to declare that
refund shall be clainmble only by the person
fromwhom the deal er has actually realized the
amounts by way of sales-tax or otherwise ? W
see none.”
(p. 461 : Ashoka)
Despite this holding in Oient(1l) the Court-a |arger Bench-
hel d that the taking over of suns collected by dealers from
the public under guise of tax solely with a viewto return
them to the buyers so deprived was not "necessarily
incidental’ to’'tax on the sal e and purchase of goods’. We
respectful ly di sagree.
In a developing country,” with the mass of the people
illiterate and below the poverty line, and npst of the
commodities concerned constitute their daily requirenents,
we see sufficient nexus between the power to tax and the
i nci dental power to protect purchasers from being subjected
to an unlawful burden. Social justice clauses, integrally
connected with the taxi ng provisions, cannot be viewed as
(1) [1962]1 S.C. R 549.
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a nmere device or wanting in incidentality. Nor are we
i mpressed with the contention turning on the deal er being an
agent (or not) of the State vis a vis sales tax; and why
should the State suspect when it obligates itself to return
the noneys to the purchasers ? W do not think it is nore
feasible for ordinary buyers to recover fromthe common run
of dealers small suns than from government. W ‘expect a
sensitive government not to bluff but to hand back. So, we
largely disagree with Ashoka(supra) while we generally agree
wi th Abdul Quader(supra). We must nention that the question
as to whether an anpbunt which is illegally collected as
sales tax can be forfeited did not arise for consideration
i n Ashoka (supra).
W may conclude with the thought that Parlianment and the

State Legislatures wll nake haste to inaugurate viable
public interest |litigation procedures cutting costs and
del ays. After all, the reality of rights is ‘their actua
enjoyment by the <citizen and not a theoretical set of
magni fi cent grants. 'An acre in Mddlesex', said WMcaul ay,
'is better than a principality in Uopia' . Added ' Prof.
Schwartz : " A legal systemthat works to serve the comunity

is better than the academ c conceptions of a bevy of
Pl at oni ¢ guardi ans unresponsive to public needs’. (1)

A nmarch past the other decisions of this Court having sone
rel evance to the point at issue is at this stage useful.
Kantilal Babulal(2) dealt with a provision substantially
simlar to the one that falls for consideration in the
present case. After laying down a prohibition against
collection by dealers from purchasers of anpbunts by way of
sales tax 'unless he is a registered dealer and is liable to
pay tax hinself’, Section 12A of the concerned Act (Bonbay
Sal es Tax Act V of 1946) provided that collections contrary
to the provision ,hall be forfeited to the State
Gover nment .
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The Revenue wurged that S. 12A(4), which dealt with
"forfeiture’ was a penal provision incidental to; the power
to tax sales. The, Court expressly declined to investigate
whet her the provision was penal at all. However, it was
assuned that a penal provision was within the |egislative
conpet ence of the State Legislature and the entire
di scussion, and therefore. the sole ratio, turned on the
alleged violation of Art. 19(1)(f). It was held that Art.
19 was viol ated because, in the Court’s viewthe forfeiture
clause was silent as to the machinery and procedure to be
followed in determning the question as to whether there had
been a contravention of s. 12A(1) and (2) and, if so, to
what extent. Processual reasonabl eness being absent Art.

19(1)(f) stood contravened. |In short, the whole decision
focussed on the procedural portion of the law being
repugnant to Art. 19(1) (f) read with Art. 19(5). It did

not engage in a consideration of |egislative conpetence.

(1) Bernard Schwartz; The Law in America; p. 7 : American
Heritige-Bigen- tennial Series.

(2) [1968] 1 S.C R 785.
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Aside fromthis case, the other rulings of this Court |I|ike
Manekl al (1), George Ooakes (2), Jhaveri(3) and Abdulla(4)
have only a peripheral relevancy. Wile we have |istened,

persued and refl ected over these citations, we have screened
them fromspecific reference in this judgnent since these
decisions were cited by counsel nerely to drive honme the
significance of sone stray thought expressed in these judg-
ments havi ng but marginal neani ngf ul ness.

Skilful subm ssions were made on the construction of the
text of s. 37(1) of the Act to convince us that ‘the sub-
section itself nade a distinction between penalty and
forfeiture, suggesting that forfeiture was not regarded as a
penalty. Side references to a fewother sections were nade
to reinforce this thesis. The identity of the forfeit and
the illegal collection was also urged by the assessee as a
tell-tale circunstance to contend that it could not be a
penalty. Mreover, the express penalty in s. 37(1) (a) had
a ceiling while the additive forfeit was unlinmted. A penny
worth of penalty and a pound worth of forfeiture proved that
the statute itself neant the latter to be not a penalty.
From a verbal, syntactic and structural —angle there is
sonething to be said for this subm ssion. But the heart of
the matter is that the forfeit in the inartistically worded
section is plainly punitive, not nakedly confiscatory.

The marginal note which, in anbiguous situations, nay shed
some light, treats the forfeit also as a penalty. ~ Secondly,
the words of a statute are purposeful synbols to be decoded
straight-forwardly, not by unveiling the- words behind the
wor ds. And so, when s. 37 (1) expressly says that the
wongful collections shall be forfeited it neans® what it
says. Forfeiture being penal, termnologically, it rust
bear the same sense here too. Moreover, so far as the Act
of 1959 is concerned, there is no case of outwitting -any
anterior judicial verdict. The fact that nmens rea is
excluded and the penal forfeiture can be enornous are
germane to legislative policy, not for judicial conpassion
A limted penalty, without forfeiture, may prove illusory
where the illegal <collections run into mnillions. The
inevitable conclusion is that the forfeiture ins. 37(1) is
conpetent | egislation.

Bef ore we nbve on to a consideration of the fragile charges
of flouting Arts. 19(1)(f) and 14, we may state that Shr
Nariman’s invitation to take a new | ook at the problem need
not be considered in the view we take. The Maharashtra
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State, for whom be appears, is the intervener and the
Maharashtra |egislation has a better sense of equity, the
deal er being absolved from purchasers’ claims a,,,, Gov-
ernment squarely undertaking to repay them We expect
Gujarat to legislate not nmerely to forfeit but also to be
fair to the dealer and buyer. The possible consequences of
i naction, which we are not examning, will not be lost on
that State, we hope

(1) [1967] 3 S.C. R 65.

(2) [1062] 2 S.C. R 570.

(3) [1973] 2 S.C.R 691

(4) [1971] 2 817.
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The chal l enge based on Art. 14 is nmet by this Courts ruling
in Muganlal Chhaganlal(1l). The H gh Court has found no

nerit in it either, although, as will be presently seen, we
have to read S. 37(1) in such manner as to pare down the
gaping disparity in impact between s. 37(1) and S.
64(1) (h). Article 19(1)(f) also cannot avail, in view of

Kantil al (supra) where the only infirmty found by this
Court was procedural. This shortfall has been nmade good
in the present Act and the H ghCourt itself has rejected
the plea as not pressed.
Shri Kaji has urged that the dealers will, under the schene
of the Act, have the worst of both the worlds and that is
unr easonabl e. The State forfeits the whole illegal (often
erroneous) collections and the purchasers can demand back
the very sane suns. There is injustice here. W't hout
holding that Art. 19(5) is violated, we think the ends of
justice can be met by reading down the forfeiture clause
interpretatively.
Section 37(1) does say that 'any sum collected by the person
by way of tax...... shall be forfeited......... Literally
read, the, whole sumgoes to the State. ~Let us suppose the
deal er has returned the whole or part of the collections to
the customers. Should the whol e anpbunt, regardl ess of @ such
repaynent, be forfeited ? We think not.
Section 37(1) wuses the expressions, in rel ation to
forfeiture, 'any sumcollected by the person .... shall be
forfeited.” What does 'collected mean here ? - Wrds cannot
be construed effectively without reference to their context.
The setting colours the sense of the word.— The spirit~ of
the provision lends force to the construction that 'collect-
ed’ neans 'collected and kept as his' by the trader. |If the
deal er nerely gathered the sum by way of tax and kept it in
suspense account because of dispute about taxability or was
ready to return it if eventually it was not taxable, it was
not collected. ’'Collected, in an Australian Custons Tariff
Act, was held by Giffth C J., not ’'to include  noney
deposited under an agreenent that if it was not legally
payable it will be returned’ , (Wrds & Phrases, p.274). W
therefore semanticise 'Collected not to cover ‘anmpunts
gathered tentatively to be given back if found non-exigible
fromthe deal er.
The expression 'forfeiture’ may now be exam ned. For one
thing, there is authority to hold that 'shall be forfeited
neans 'liable to be forfeited , depending on the setting and
the sense of the statute. Lord Porter, in Attorney GCenera
v. Parsons (2) observed, in the context of | anguage
suggesti ve of automatic forfeiture, negati vi ng such
i nference
"The strength of the opposite opinion rests
upon the fact that 'forfeiture in section 1
(1) nust, on the construction which 1 have
adopted, nean 'liable to forfeiture, whereas,
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as nmy noble and learned friend Lord Morton of
Henryton points out in his opinion, which
have had an opportunity of reading, it bears
the neaning of 'forfeited and not liable to
"forfeiture in sub-section (2) (iv). This is
true, but the «collection is different.
Admittedly the word "forfeited nmay bear

(1) [1975]1 S.C.R 1.

(2) (1956) A.C. 421.
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the meaning 'liable to forfeiture at the wll
of the person to whomthe right of forfeiture
is given and does not, in every case, inply

automatic forfeiture." (p. 443)
Lord Cohen, in the sanmejudgnhent, considered it appropriate
to read 'forfeiture’ as nmeaning 'liable, to be forfeited
Al'though there was a conflict .of opinion on this point, it
is sufficient to state that such a construction is tenable.
Moreover, / s. 37 itself contains a clear clue indicative of
the sense in which "shall be forfeited” has been used.
Section 37(2) directs the Conmissioner to issue notice to
the assessee to show cause why a penalty, with or wthout
forfeiture, should not be inposed on him Such noti ce,
with specific reference to forfeiture, points to an optionin
the, Comm ssioner to forfeit or not to forfeit or partly to
forfeit. This is nade plainer in s.37(3) which reads : The
Comm ssioner shall, thereupon, holdan enquiry and shal
make such order ‘as he thinks fit:’' This order enbraces
penalty and forfeiture. Therefore the Comm ssioner is
vested with a discretion to forfeit the whole or any |esser
sum or none at all limt the sense of 'shall be forfeited
as neaning 'shall be liable to be forfeited
Thi s signification of 'forfeiture” as "liability to
forfeiture’ saves the equity of the statute, The
Conmmi ssi oner nust have regard to an the circunstances of the
case,, including the fact that anpbunts illegally collected
have been returned to the purchasers to whom they belong
before passing the final order. W are clear in our /nmnds
that the forfeiture should operate only to the extent, and
not in excess of, the total collections |ess what has been
returned to the purchasers. W may go a step further to
hold that it is fair and reasonable for the Comm ssioner to
consi der any undertaking given by the dealer that he will
return the anounts collected from purchasers to them The
humani sm of a provision nmay bear upon its constitutionalism
Counsel have argued, is it not unreasonable to forfeit huge

sums and still to expose the dealer to several actions ? |Is
it not discrimnatory to nake the departnental  punishnent
di sproportionately onerous vis a vis crimnal inflections

under S. 64(1) (h) ? Blessed are they who are prosecuted,
for the crimnal lawis benign These possibilities only
underscore the necessity, even on conviction, of deprivation
of illicit collections as on departmental penalty inposts,
coupl ed with di scharge for deal ers pr ot ect or pl us
i nexpensive and pronpt return of sunms to purchasers by rough
and ready verifications followed by noney order remttances.
Wi | e we uphold the |Iegislation, we suggest such
sal vationary nodifications, if constitutionality is to be,
i mpregnable. There is no last word in constitutional |aw.

For the nonce, we are satisfied that these speculative
i nterrogations do not destabilize the constitutiona
posi tion. Mor eover, our construction obligates the State
not to forfeit suns already returned, undertaken to be
returned and the like. Qur direction that the State shal

di sgorge the sunms by some easy process, back to the buyers
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hel ps the deal er against clains fromthe forner.

The apparent apprehension that the financial burden of
forfeiture can be avoided if the dealer is prosecuted is
al so not correct. The cri-
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mnial court can punish only to the extent specified in s.
64(1). Section 37(4), properly read, forbids penalty plus
prosecution, but permts forfeiture plus prosecution. The
word ’'penalty’ inits limted sense in s. 37(1) and
s.37(4) does not include forfeiture which is a different
punitive category. Forfeiture is a penalty, inits generic
sense, but not a penalty in the specific signification in
s.37(1) and (4). After all, the functionary 1is exercising
qguasi -j udi ci al power s and not insisting on naxi mum
exacti ons. Every consideration which is just and relevant
must enter his verdict lest the order itself be vitiated for
bei ng unreasonabl e-or perverse exercise of discretion. The
ful filment of the undertaking nmust be ensured by necessary
guarantees so that the dealer may not play a double grine
and the purchaser stands betrayed. W are not giving any
hi debound - _prescriptions but stating guidelines for taxing
aut horities who exercise these quasi-judicial powers. There
is a tendency for valiant tax executives clothed wth
judicial powers to renenber their former capacity at the
expense of the /latter. In a Wlfare State and in
appreci ation of the nature of the judicial process, such an
attitude, notivated by various reasons, cannot be commended.
The penalty for deviance fromthese nornms is the peril to
the order passed. The effect of mmla fides on exercise of
admi ni strative power is well-established.

In strict legality, once the noney is forfeited to the,
State, there is no obligation to neke it~ over to the
purchaser, but in the welfare orientation of our State and
certain constitutional emanati ons we | eave unexplored, such
an obligation should be voluntarily undertaken.

A fairly exhaustive survey of case-law has been nade,
consum ng consi derabl e i ndustry of counsel and presenting a
sky-vi ew and groundvi ew of judicial nmentation in this branch
of sales-tax |aw, bedrocked on constitutional law. Wile we
are edified by the i mense project undertaken, in these
crowmded days of explosive docket backlog, the fine art of
m ni aturization, wthout traumatization, may well be a crea-
tive Darwinan nutation in forensic submssions for the
survival of the great judicial institution. Mreover, snal
can be beautiful, both in judgnents and argunments. But we
nmust append our appreciation of the t hor oughness,
t hought f ul ness, perspicacity and persuasi veness of Sarvashr
Kaji, B. Sen, S. T. Desai and F. S. Nariman (for the inter-
vener), the plurality of counsel presenting each a separate
facet geared to the same goal of enlightening the Court.

For the reasons set out above we allow the appeals, but, in
the circunstances, w thout costs.

It was subnitted by the | earned counsel at the tine of the
conclusion of the argunents that sone of the appeals raise
points wunconnected wth constitutionality but turning on
facts and |legislative construction. Separate directions
will be issued in regard to such appeals.

KAl LASAM J. Civil Appeals Nos. 1410 and 1671-85 of 1976 are
by Certificate and the rest are by special |eave granted by
this Court. The State of Maharashtra is the intervener in
Cvil Appeal No. 1410 of 1976.

361

Wiile | agree with the conclusion reached by V. R Krishna
lyer J. that the appeals should be allowed, would confidence
di scussion to the points that arise for decision in the
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appeal s.
The main question that was rai sed before the H gh Court was
whet her sections 37(1) (a) and. 46(2) of the Bonbay
Sal es Tax Act, 1959 arebeyond t he | egi sl ative power
conferred by Entry 54, List 11, Schedul eVl of t he
Constitution. The court held that the inmpugned sectionsare
beyond the power of the State legislature and therefore
ultra vires’ Aggrieved by the decision the State has
preferred these appeal s.
Section 37(1)(a) and (b) runs as follows
"37. (1)If any person-
(a) (i)not being a dealer liable to pay
tax under this Act, collects any sum by way of
tax, or
(ii)beinga registered dealer, collects any
amount by way of tax in excess of the tax
payabl e by him or
(ii-a)being a registered deal er, collects
any _ampunt by way of additional tax in
contravention of the provisions of sub-section
(2) of section 15A-1, or
(iii)otherwi se collects tax in contravention
of the provisions of section 46, or
(b) being a dealer liable to pay tax under
this/ Act, or being a deal er who was required
to do/so by the Conm ssioner by a notice
served on himfails incontravention of sub-
section (1) of section 43 to keep a true
account of the value of the goods purchased or
sold by him or fails when directed so to do
under that section to keep  any  account or
record in accordance with-the direction, -
he shall be liable to pay in addition to any
tax for which he may be liable, a penalty of
an anount as follows
(1) VWere there has been a contravention
referred to in clause (a) (i) or (iii), a
penal ty of an anount not exceeding two
t housand rupees or double the sum col |l ected by
way of tax-whichever is less.
(ii)Were there has been a contravention
referred to in clause (a) (ii) or (ii-a) or
clause (b), a penalty of an anount not
exceedi ng t wo thousand rupees, and in
addition, any sumcollected by the person by
way of tax in contravention of subsection (2)
of section 15A-1 or section 46  shall be
forfeited to the State Government. \Wen. any
order of forfeiture is nade, the Commi ssioner
shal | publish or cause to be published a
12--768SCl /77
362
notice thereof for the information of the
persons concerned giving such details and in
such manner as mamy be prescribed. "
Section 46(1) prohibits collection of tax in certain cases
by pro-,tiding that no person shall collect any sum by way
of tax in respect of sales of any goods on which by virtue
of section 5 no tax is payable. Subsection (2) which is
held to be ultra vires runs,
"46(2) No person, who is not a Registered
dealer and liable to pay tax in respect of any
sal e or purchase shall collect on the sale of
any goods any sum by way of tax from any other
person and no Regi stered deal er shall collect
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any ampunt by way of tax in excess of the
amount of tax payable by him under t he
provi sions of this Act;
Provided that, this sub-section shall not
apply where a person is required to collect
such anount of the tax separately in order to
conply wth the conditions and restrictions
i mposed on hi munder the provisions of any |aw
for the time being in force."
Entry 54, List 11, which is relied on by the
State as conferring power to enact t he
i mpugned sections is :-
" 54, Taxes on the sale or purchase of goods
ot her t han newspapers, subject to t he
provi sions of entry 92A of List I."
The principle in construing wrds conferring |egislative
power is that the nost liberal construction should be put on
the words, so that they may have effect in their w dest
anplitude., None of the items in the List is to be read in a
narrow restricted sense. Each general word should be held
to extend to-all ancillary or subsidiary matters which can
fairly and reasonably be said to be conmprehended init. Al
powers necessary for the levy and collection of the tax
concerned and for seeing that the tax is not evaded are
conprised within /'the legislative anbit of the Entry as
ancillary or incidental. It is also permssible to |evy
penalties for attenpted evasion of taxes or default in the
paynment of taxes properly Ievied.
It has been held that the State legislature under its powers
under Entry 54, 1st 11, cannot make a provision to the
ef fect that the noney collected by way of tax even though it
is not due as a tax 'under the Act shall be nade over to the
CGover nment . The | egi slature may provide for a penalty for
col l ecting any anmount wongly by way of tax from purchasers,
as being for the purpose of carrying out the objects of
taxing | egislation.
The inpugned section 37 (1) (a) inposes a penalty for
contravening certain provisions, It provides that 'if a
person not being a dealer tax, or being a Registered /liable
to pay tax collects any sum by way of dealer collects any
amount by way of tax in excess of the tax payable by him or
being a registered dealer, collects any amount by way of
additional tax in contravention of the provisions of sub-
section (2) of
363
section 15A-1, or otherwi se collects tax in contravention of
the provisions of section 46, he shall be liableto pay in
addition to any tax for which he may be liable, a penalty.
The penalty that is inposed is (1) a penalty of . an ~anount
not exceeding two thousand rupees or double the sum
collected by way of tax whichever is less; (2) in- certain
ot her cases a penalty not exceeding two thousand rupees, and
in addition, any sumcollected by the person by way of tax
in contravention of subsection (2) of section 15A-1 or

section 46 shall be forfeited to the State Governnent. The
rest of the section prescribes the procedure for |I|evy of
penal ty or forfeiture. It is thus provided that a

contravention would incur levy of a penalty of an anount not
exceeding two thousand rupees in addition to the sum
collected by way of tax being forfeited to the State
Government. If the forfeiture is levied for the purpose of
enforcenent of the enactment, it would be valid but if the
forfeiture is for the purpose of collecting the amount which
is wongly collected. by the assessee, the use of the word
"forfeiture" would be nmerely a device. to get at the sum
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whi ch had been collected in contravention of the provisions
of the Act, and beyond the power of the State |egislature as
the intention of the State is to secure the sum which has
been collected by the assessee which is not exigible as a
t ax.
VWiile the contention of the State is that it is within the
conpetence ,of the State |egislature under List 11, Entry
54, to inpose any penalty including forfeiture of the sum
unaut hori sedly collected by the assessee for the purpose of
proper enforcenent of the Act, the contention on behalf of
the assessec is that the forfeiture of the amunt is a
device by the State to secure the ampunt wunauthorisedly
collected by the assessees, though the anount so collected
is not exigible as tax.
The decisions of this Court bearing on the point may now be
exam ned. The earliest case is the Oient Paper MIIls Ltd.
v. The State of Orissa and Ohers.(1). The dealers in the
case were assessed to and paid tax on the turnover which
included 'sales outside the State of Orissa, but after the
decision " of this Court in State of Bonbay v. The United
Motors (India) Ltd.(2) they applied under section 14 of the
Act for refund of tax paid onthe ground that sales outside
the State were not taxable under clause (1) (a) of Art. 286
of the Constitution read with the ExPl anation. Refund was
refused by the Sales Tax Authorities and the assessees noved
the H gh Court which ordered the refund of the tax paid for
certain periods.  The Oissa Sales Tax Act was anended in
1958 with retrospective effect incorporating section 14-A
whi ch provided that refund could be claimed only by way of
sal es-tax or otherwi se. The effect of this amendnment was
that the dealer could not claimthe refund of tax paid on
sales outside the State but only the person from whom the
deal er had realised the anount.
Section 14-A of the Oissa Sal es Tax (Arendnent) Act, 1958
provi des thus

"Notw t hstandi ng. anything contained in this

Act where any anbunt is either deposited by

any person under sub-

(1) [1621] 1 S.C. R 549.

(2) [1953] S.C. R 1069.
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section (3) of section 9B or paid as tax

by a dealer and where such anmount or any part

thereof is not payable by such person- or

deal er, a refund of such amobunt or any  part

thereof can be clained only by the person from

whom such person or dealer " has actually

real i sed such anounts whet her by way of sal es-

tax or otherw se and the period of . limtation
provided in the proviso to s. 14 shall /apply
to the aforesaid clains."
The Court held that the legislature was conpetent to
legislate for granting refund of sales tax i mproperly
collected; there is no reason to exclude the power to

declare that refund shall be clainable only by the person
fromwhomthe deal er has realised the anmount as sal es-tax or
ot herwi se. Dealing with the power of the State under Entry
54, List 11, it held : "The Legislature of the Orissa State
was therefore conpetent to exercise power in respect of the
subsidiary or ancillary matter of granting refund of tax

improperly or illegally collected, and the conpetence of
the Legislature in this behalf is not canvassed by counse
for the assessees.” It was further held that if t he

Legi sl ature was conpetent to legislate for granting refund
of the sales tax inproperly collected, there is no reason
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why the power to declare that refund shall be claimble
only by the person fromwhom the deal er has actual ly
realised the anounts by way of sales-tax or otherw se
shoul d be excluded. It was thus found that the State

| egi sl ature is competent in granting refund of tax
unaut hori sedl y collected and to declare that refund is
claimable only by the person fromwhomthe dealer realised
the anmbunt. In fact the conpetence to | egi sl ate for

granting the refund of the sales-tax inproperly col l ected
was not questioned. This decision did not consider the
guesti on whether a direction by the Government directing the
assessee to pay the anmount to the Government is wthin
| egi sl ative conpetence.

This question cane up for decision in R Abdul Quader and
Co. VS. Sales Tax Oficer Hyderabad. (1). The
assessee collected sales tax fromthe purchasers of bete
| eaves in connection with the sales nade by it. But it did
not pay ‘the amount collected to the Covernnent. The
Governnment directed the assessee to pay the anbunt to the
CGovernment —and it thereupon filed.a wit petition in the
H gh Court questioning thevalidity of section 11(2) of the
Hyderabad Generaf Sal es Tax Act, 1950. The contention of
the assessee before the Hgh Court was that section
11(1) of the Act which authorised the Governnent to recover
a tax collected without the authority of | aw was beyond the
conpetence of the State |egislature because a tax collected
wi thout the authority of |aw would not be a tax |evied under
the law and it would" therefore not be open to the State to
col l ect any such amount under the authority of a | aw enacted
under Entry54 of List |IT of the WVII Schedule to the
Constitution. Wiile the H gh Court held that Section 11(2)
was good as an ancillary provision with regard to the
collection of sales or purchase tax, this Court reversed the
decision and held that it cannot be said that the State
(1)[1964] 6 S.C.R 867.
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| egislature was directly legislating for the inposition of
sal es or purchase tax under Entry 54, List Il, when it/ nade

the provisions of section 11(2) for on the face of the
provi sions the amount though collected by way of tax, was
not exigible as tax under the law. Section 11(2) of the Act
provi des-
"Notwi thstanding to the contrary contained in
any order of an officer or tribunal or
judgrment, decree or order of-a Court, “every
person who has collected or collects on or
bef ore 1st May, 1950, any anount by way of tax
ot herw se t han in accordance with the
provisions of this Act shall pay over to the
Government within such time and in such manner
as nmay be prescribed the anbunt so “coll ected
by him and in default of such paynment the
sai d anount shall be recovered fromhimas if
it were arrears of |and revenue."
Under section 11(2) any person who has collected any anount
by way of tax otherwise than in accordance with the
provisions of the Act, shall pay over to the Governnent in
the nmanner prescribed. This Court held that as the suns
collected by way of tax are not in fact tax exigible under
the Act, it cannot be said that the State |egislature was
directly legislating for the inposition of sales or purchase
tax under Entry 54 of List Il. As what was collected was
not tax exigible under the Act, though collected as a tax,
this Court held that the anount collected cannot be
recovered as tax. The position is explained thus :-
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"W do not think that the anmbit of ancillary
or incidental power goes to the extent of
permtting the legislature to provide that
t hough the anmount coll ected-may be Wongly-by
way of tax is- not exigible under the law as
made under the relevant taxing entry, it shal
still be paid over to Government, as. if it
were a tax."
Referring to the Orient Paper MIls Ltd. vs The State of
Oissa and Qhers, (1) the Court held that the decision had
no application to the facts of the case before themon the
ground that the matter dealt with the question of refund and
observed that "it cannot be doubted that refund of the tax
collected is always a natter covered by incidental and
ancillary powers relating tolevy and collection of tax".
An attenpt to justify the provisions of section 11(2) on the
ground that it was by way of penalty was not accepted as in
the opinion of the Court section 11(2) cannot be justified
as a provision for Ilevying atax or as incidental or
ancillary provision relating to the collection of tax. But
the Court added that the provision did not provide for a
penalty for collecting the anbunt wongly by way of tax from
purchasers which nay have been justified as a penalty for
the purpose of carrying out the objects of the taxing
| egi sl ati on. The decision therefore is not only an
authority for the /propositions that unless the noney
collected is due as a tax, the State cannot by law. make it
recoverable because' it has been wongly collected by the
deal er
(1) [1962] 1 S.C.R 549,
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but also declares that State Governnent may provide for a
penalty for collecting the anount wongly as the |evy would
have been justified as a penalty for the purpose of carrying
out the objects of the taxing|egislation. If what is
| evied under section 37(1)(a) of the Bonbay Sal es Tax Act,
1959, with which we are concerned, is a penalty /for the
proper enforcenent of the taxing legislation it wll be
valid while if it is a devise to collect the ~ amount
unaut hori sedly collected without the levy being a penalty it
will not be conpetent.
The next inportant decision which is strongly relied upon on
behal f of the assessee is the case of Ashoka Marketing Ltd.
VS. State of Bihar and Anr., (1) The Sales Tax authorities
included an anount representing Railway ~freight in the
assessee’'s sales of cenment. The Appellate authority set
aside the orders directing the inclusion of the Railway
freight in the turnover. The excess tax paid was. not
refunded but an anmendnment to the Bihar Sales Tax Act/ was
nmade by introduction of section 20-A(3). which called upon
the assessee to show cause why an anpunt representing Sales
Tax on the railway freight which, became refundable | under
the orders of assessnment, be not forfeited. The provisions
of section 20-A were chall enged. They are-
"(1) No person who is not a registered dealer
shall collect fromany person any anmount, by
what ever nane or description it nmay be called,
towards or purporting to be tax on sale of
goods.
(2)No registered dealer shall collect from
any person any such anmpunt, except in a case
in which and to the extent to which such
dealer is liable to pay tax under this Act.
(3) (a) Not wi t hst andi ng anyt hi ng to the
contrary contained in any |law or contract or
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any judgnent, decree or order of any Tribunal
Court or authority, if t he prescri bed
authority has reason to believe that any
deal er has or had, at any tine, whether before
or after the comencenent of this Act ,
col l ected any such anpbunt, in a case in which
or to an extent to which the said dealer was
or is not liable to pay such anpbunt, it shal
serve on such dealer a notice in t he
prescri bed manner requiring himon a date and
at a- tine and place to be specified therein
ei t her to attend in person or t hr ough
aut hori sed representative to show cause why he
shoul d not deposit into the CGover nrrent ,
treasury the ampunt so collected by him

(b) XX X X X

(4)Wiere ~any anmount so collected by the
deal er and deposited by him into the
Government Treasury has al ready been refunded
to the dealer in pursuance of or as a result
of any judgnment,  decree or order of any
Tri bunal , Court or authority, but the, dealer
has not refunded the amount to the person from
whom ‘he bad collected it, the prescribed
authority shall, notw thstanding such refund
to the dealer, proceedto take action in
accordance with the provisions-of sub-section
(3) for securing deposit of such anount.

(1) [1970] 3 S.C/R - 455.
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(5)Wiere —any such anmount ~has not. been
refunded to the deal er before the conmencenent
of this Act but a refund has been directed by
a Court, Tribunal or authority, the ‘anount
shal I, notwi thstanding such direction, be
deened to be a deposit made in pursuance of an
order under sub-section

(3).

(6) X X X X XX

(7) Not wi t hst andi ng anythi ng to the contrary
in any law or contract, when any -amount is
deposited by a dealer in conpliance wth an
order under sub-section (3) or subsection (4)
or is deened, under sub-section (5), to have
and o) deposi ted, such deposi t shal
constitute a good and conpl ete discharge of
the liability of the dealer in respect of such
amount to the person fromwhomit was collec-
t ed.

(8) The person fromwhom the dealer has
col l ected the anpbunt deposited in pursuance of
an order under sub-section (3) or sub-section
(4) or deened, under sub-section. (5), to have
been so deposited shall be entitled to apply
to’ the prescribed authority in the prescribed
manner for refund of the anmpunt to himand the
said authority shall allowthe refund if it is
satisfied that the claimis in order :

Provi ded that no such refund shall be allowed
unless the applicationis made before the
expiry of the period wthin whi ch t he
applicant could have clained the- anbunt from
the. dealer by a civil suit had his Iliability
not been discharged in accordance wth the
provi si ons of sub-section (7)
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Provided further that no claimfor such refund

shal |l be rejected w thout giving the applicant

a reasonabl e opportunity of being heard."
This Court held that sub-sections (3), (4) and (5) of
section 20-A are ultra vires of the State |egislature and as
a corollary sub-sections (6) and (7) must also be deened
invalid. On behalf of the State of Bihar it was contended
that the legislation is not for |evyor col l ection of
an amount as tax which the State is not conpetentto | evy
or collect, but for conpelling a registered dealer to pay
overthe ampunt collected on behalf of the State as tax so
that it may be nade available to a person fromwhomit was
unlawfully recovered. Wile distinguishing Abdul Quader’s
case on the ground that levy is not for collection of an
ampunt as tax which the State is not conpetent to levy or
collect it relied strongly on the Orient Paper MIIls' case.
Justice Shah speaking for the Court held that Oient Paper
MIls' ~case bad no bearing on the question whether the,
State 'was conpetent to enact section 21 of the Bihar Sales
Tax Act as the case does not support the plea that the State
| egi sl ature is conmpetent to | egislate for demanding paynent
or for retaining amounts recovered by a registered dealer
but which are not due as sales tax to the State. In the
Oient Paper MIIs’ ‘case tax was collected on sales outside
the State of Oissa and when refund was denanded by the
assessees in
368
consequence of, the decision in State of Bombay v. United
Motors (lIndia) Ltd. (supra) which held that sales outside
the State concerned were not- - taxable the l.egislature
i ntervened providing that the refund could be clainmed only
by a person fromwhomthe deal er had realised the amunt by
way of sales tax. |In Ashoka Marketing case tax on the
amount representing railway freight was coll ected and when
such levy was set aside the legislature intervened treating
the sales tax collected on the Railway freight as deposit.
Section 20-A (7)of the Bihar Sales Tax Act, 1959, in
the Ashoka Marketing casepro vided that the deposi't by
the assessee shall constitute a goodand conplete,
di scharge of the liability of the dealer in respect ofsuch
amount to the person from whom such anmount was coll ected, Sub
section (8) provided that the person fromwhom the dealer
had collected the amount shall be entitled to apply for
refund of the, amount to him | n Ashoka Marketing case by
t he anendnent the anmount of tax on railway freight which was
collected by the Revenue was sought to be retained by
treating the anobunt as deposit and in the —event of the
deposit having been returned to recover it. Though the show
cause notice called upon the dealer as to why the anbunt in
deposit should not be forfeited the provisions of the
section proceed on the basis that the amunt “would be
treated as deposit. It was held that a provision conpelling
a dealer who has deliberately or erroneously recovered an
amount from the purchaser on a representation that he is
entitled to recover it to recoup hinself for paynent of tax
to the State, cannot be regarded as incidental to Entry 54,
List 1l. A nere device cannot be permitted to defeat the
provi sions of the Constitution by clothing the-claimin the
form of a demand for depositing the nmoney with the State
which the dealer has collected, but which be was not
entitled to collect.
A case which deals with the power of forfeiture is Kanti La
Babulal V. H C Patel.(1l) As the sale by the registered
dealers outside the State of Bonbay were not exigible to
tax, the assessees were directed to refund amounts coll ected
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from their purchasers in respect of these sales by way of
tax failing which it was directed that the ambunts would be
forfeited under section 12A(4) of the Bonbay Sal es Tax Act,
1946. The assessees filed a wit petition in the H gh Court
restraining the authorities fromtaking action under section
12A(4). The High Court dism ssed the petition. The Supreme
Court held that section 12A(4) of the Bonbay Sal es Tax Act
was void being violative of Article 19(1)(f) of t he
Constitution. Section 12-A(4) which is the rel evant
provi sion reads as foll ows
(4)1f any person collects any anmpbunt by way
of tax in _contravention of the provisions of
sub-section (1) or (2) or if any registered
deal er collects any anbunt by way of tax in
excess of “'the anount payabl e by hi munder this
Act, the anounts so collected shall, wthout
prejudice “to any prosecution that may be
instituted against such person or dealer for
an offence under this Act be forfeited to the
State CGovernnent and such person or deal er, as
the case may be, shal
(1)[1968] 1 S.C-'R 735.
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wi thin the prescribed period, pay such anount
into/ a Governnent treasury and in default of
such paynent, the anobunt shall be recovered as
an arrear of land revenue.”
Sub-section (4) provides for forfeiture to the State of any
amount coll ected by the deal er by way of tax in_ excess of

the anmpunt payabl e by hi munder the Act. |t was contended
by the Revenue that section, 12A(4) is a penal provision as
it provides for the inposition of a penalty on those who

contravene section 12A(1) and (2) and that such a power

was incidental to the power to tax salesand as such val i d.

A decision of the Gujarat H gh Court in Rain Gopal v. Sales
Tax O ficer, Surat and Another (16-S.T.C. 1005) was relied
on. The Qujarat H gh Court upheld the validity of section
12A (4).1n Kanti Lal Babulal’'s case this Court observed
"W shall not go into the question whether
fromthe | anguage of the inpugned provision it
is possible to hold that it is a penal
provi si on. For our present purpose we shal
assume it to be so. W shall also assune that
the legislature had | egislative conpetence to
enact that provision. But the question is
whether it is violative of Art. 19 (1) (f)
whi ch guar ant ees t he freedom  to hol d
property."
It was held that the Act is silent as to the nmachinery and
procedure to be followed in determ ning the question as to
whet her there has been a contravention of sections 12A(1)
and (2), and if so, to what extent. As the section did not
provide for any inquiry as to the disputed question, the
forfeiture wunder section 12A(4) prima facie i nfringed
Article 19(1)(f). The decision proceeded on the assunption
that the | egislature had conpetence to enact a provision for
forfeiture and that the provision is penal in nature. The
decision therefore cannot be taken as an authority for the
proposition that a provision for levy of a penalty by way of
forfeiture is- beyond the legislative conmpetence of the
State. A sentence in the course of the judgnment that "if
that decision (16 S.T.C. 1005) lays down the law correctly,
then the appellants are out of court. But we think that the
said decision cannot be sustained" cannot be understood as
having laid down that a provision |levying penalty is not
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within, the conpetence of the State |egislature. In 16
S.T.C. 1005 the Bench of the Gujarat H gh Court held that
section 12A(4) of the Bonbay Sal es Tax Act, 1946 was clearly
a provision providing for penalty if any person collects any
amount by way of tax in contravention of the provisions of
sub-section (1) or (2) of section 12A and therefore it was a
valid exercise of incidental or ancillary power of
| egi sl ati on. The Bench followed its earlier decision in
Kantilal Babulal’'s case reported in 16 S.T.C. 973 an appea
against which was allowed by the Supreme Court(1l) on the
ground that it contravened Art. 19(1)(f). Thi s deci sion
cannot be understood as having held that a |l evy of a penalty
for contravention of the provisions of Sales Tax Act is
beyond the | egislative conpetence of, the State.

(1) Supra.
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State of U P. Anr. v. Annapurna Biscuit Mg. Co.,(1l) is a
deci si on by a Bench of two Judges of the Suprene Court. In

this case the validity of section 29A of the U P. Sales Tax
Act, 1948 was chall enged. Section 29A runs as foll ows
“Refund i n special cases.
Not wi t hst andi ng-anyt hi ng contained in this Act
or in _-any other law for the tine being in
force  or in any judgnent decree or order of
any court, where any anount is ei t her
deposited or paid by any dealer or other
person under sub- section(4) or sub-section
(5) of 'section 8-A, such amount or anypart
thereof = shall on a claimbeing made in that
behal f insuch formand wi thin such period as
may be prescribed, be refunded to the person
from whom such deal er or theperson had
actually ’'realised such amount or part, and
to no other person."
Foll owing the decision in Abdul’ Quader’s case and Ashoka
Marketing case this Court rejected the contention that the
i mpugned section was covered by Entry 54 in List I1I.
Section 29A(1) directs that a dealer shall deposit the
entire anmount (which is not exigible as tax) realised into
the CGovernment Treasury. The validity of the provision was
not upheld in view of the decision in Abdul Quader’s case
Thi s case does not advance the matter any further
At this stage it wll be useful to summrise the |aw
declared by the decisions cited above. 1In Abdul ~Quader’s
case it was held that in regard to suns collected by the
deal er by way of tax which are not in fact exigibleas tax,
the State | egislature cannot direct these amobunts-to be paid
over to the Government. The reason given is that the anbit
of ancillary or incidental power does not permt the State
Legi slature to provide that the anpbunt which is not exigible
as tax under the |aw shall be paid over to the Government as
if it were a tax. The Oient Paper MIIs' case held that
the legislature was conpetent to grant refund of ‘a tax
unaut hori sedly collected and in the hands of the Governnent
to a person fromwhomthe deal er had realised the anount.
So far as the right to grant refund is concerned the
decision in this case has been approved both in Abdu
Quader’s case and in Ashoka Marketing case. In Abdu
Quader’s case it was observed that it cannot be doubted that
refund of tax collected is always a matter covered by

i nci dent al and ancillary powers relating to |evy or
collection of tax. In Ashoka Marketing case also the
principle that the State can provide for refund was not
doubted. In Ashoka Marketing case on a consideration of the

Oient Paper MIIls' case it was held that case does not
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support the plea that the State legislature is conpetent to
| egislate for denanding paynent or retaining the anounts
recovered by a registered deal er which were not due as sal es
tax to the State. These 3 cases relate to (1 ) direction to
the assesses to deposit the anpunt unauthorisedly coll ected,
(2) an attenpt by the State to denmand and retain the anount
unaut horisedly collected, and (3) the right to direct the
refund of the anmpunts

(1)(1973] 3 S.C.R 987.
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collected fromthe assessee. The question as to whether the
amount s thus unauthorisedly collected can be forfeited is
not considered ha any of these cases. An attenpt was nmade
by the assessees to derive support from Ashoka Marketing
case that it related to ;a notice issued by the Assistant
Commi ssioner to the assessees under section 20-A(3) of the
Bi har Sales Tax Act requiring themto show cause why the
sal es-tax on the railway freight which had becone refundabl e
should not be forfeited. Though the notice uses the words
"forfeit" _the provision of section 20-A(3) only nentions
that the anpbunts collected may be required to be deposited
in the Government treasury. ~For deciding the question at
issue it is unnecessary to consider the subm ssion nade on
behal f of counsel that the reasoning in Oient Paper MIlls
and Ashoka Marketing cases is not consistent. In Abdu
Quader’s case the Court clearly laid down that it is conpe-
tent for the State legislature to provide for a penalty for
col l ecting any anmount wongly by way of tax for the purpose
of carrying out the objects of taxing legislation. In Kanti
Lal Babulal’'s case this Court proceeded on the basis that
the provision was penal in nature and that the legislature
was conpetent to enact that provision though the section was
struck down as violative of Article 19(1)(f) of t he
Constitution. On a scrutiny of all the decisions it is
clear that |egislature has power to levy a penalty for the
proper enforcenment of the taxing statute.

The controversy therefore centers mainly on the /question
whet her the provision as to the forfeiture in the  inpugned
section is a penalty or whether it is nerely a device to
collect the anount unauthorisedly ralised by the ~dealer
The plea of a device or colourable legislation would be
irrelevant if the Ilegislature is conpetent to enact a
particular |aw. The question is one of conmpetence of a

particular legislature to enact a particular |aw. If the
| egislature is conpetent to pass a particular |law the notive
which inpelled it to act is not relevant. After the

decision in Abdul Quader’'s case where it was pointed out
that it was conpetent for the |egislature, to provide penal -
ties for the contravention of the provisions of the Act' for
its better enforcenent, the provision in an enactnent
| evyi ng such a penalty cannot be chall enged.

M. Kaji, the |earned counsel appearing for sone of the
assessees, submitted that forfeiture under section 37.is not
penalty because penalties by express words are provided by
clause (1) as well as by section 63 and forfeiture is
nentioned as an addition to penalty. Sub-section (2)
mentions forfeiture separately and i ndependently of penalty.
Sub-section (4) refers only to penalty. To examine this
guestion it is necessary to refer to certain provisions of
the Act. Section 46 inposes prohibition against collection
of tax in certain cases. Section 46(1) prohibits any person
whet her deal er or not fromcollecting any sum by way of tax
in respect of sales on which by virtue of section 5 no tax
is payable. |f however any person collects any sum by way
of tax on sales by himof such goods he is by operation of
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section 37(1) liable to pay penalty and al so penalty by way

of forfeiture. This punitive nmeasure affects all persons
who sell non-taxabl e goods.
372

In section 37(1)(b)(ii) in addition to penalty not exceedi ng
rupees two thousand, the sumcollected by way of tax is
directed to be, forfeited to the State Governnment. The
words "penalty" and "forfeiture" according to the |[earned
counsel are different in their application and in the
present case forfeiture relates to the anbunt which is the
same as has been unauthorisedly collected and therefore it
is only a device by the State, to recover the amunt so
col | ect ed. The section proceeds to lay down the procedure
for effecting the forfeiture by requiring the Comrmission to
publish a notice, hear the parties as to why penalty or
forfeiture or both as prescribed should not be inmposed and
make such order as he thinks fit. A distinction between

penalty and forfeiture is maintained. | amunable to accept
the plea'that forfeiture is not a penalty. Forfeiture is
one form of penalty and forfeiture is nmaintained. | am
unable to accept the forin the Indian Penal Code. For

contravention of the Sales Tax | aw the section provides two
fornms of punishment, levy of penalty and forfeiture, and use
of the word "forfeiture” as distinct frompenalty will not
nmake it any the less apenalty. Section 3.7 ( 1) (b) (ii)
provides that the sumcollected by the person by way of tax
in contravention shall be forfeited to the State Governnent
Sub-section (2) provides for an inquiry after giving an
opportunity to the assessee to show cause. Sub-section (3)
enabl es the Conmi ssioner to hold an inquiry and make such
order as he thinks fit. The discretion on the ~Comn ssioner
“"to make such order as he thinks fit" would inply that he
has power to direct the forfeiture of “the entire sum
coll ected by a person by way of tax in contravention of the
provision or confine it toaportion of the amunt so
collected or not to forfeit at all if the circunstances so
war r ant . Section 55 provides for appeals. Section 55(6)
provi des that every appellate authority shall have power to
confirm reduce, enhance or annul the assessnent or set
aside the assessment and in an appeal against or der
inmporting a penalty the appellate authority may confirm  or
cancel such order or vary it so as neither to enhance or to
reduce the penalty. In any other case, the appellate
authority may confirmor cancel such order or vary. it so-as
justand proper. Simlar powers are conferred onrevisiona
authority. These provisions would indicate that it is

not obligatory on the Conmi ssioner to direct that the
entire anount collected by way of tax in contravention of
the provisions of the Act to be forfeited. It s’ not

obligatory on the authorities to levy a penalty which is
identically the sane anpbunt as the anmount unauthorisedly

collected, as the mount to be forfeited will have to be
det er m ned t aki ng into account 11 t he rel evant
ci rcumst ances. We reject the contention of M. Kaji  that

the levy of the forfeiture in the sub-section is only a
device for recovering the anount inauthorisedly collected.
W agree with the Bonbay Hi gh Court that the contention of

M. Kaji that ferfeiture is not a penalty cannot be
accept ed.

M. Kaji next submtted that forfeiture if it is to be
penalty would be confined to acts where there is a quilty
mnd. In other words he submtted that the penalty woul d be

confined only to wilful acts of omission and comrission in
contravention of the provisions of the enactment. This plea
cannot be accepted as penal consequences can be visited on
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acts which are commtted with or without a guilty mnd.
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For proper enforcenment of various provisions of law it is
conmon know edge that absolute liability is inmposed and acts
wi t hout nens rea are nade puni shabl e.

M. Kaji as well as M. B. Sen, |earned counsel for sone of
the assessees further brought to our noticed cases in which
by the application of the provisions of the Sales Tax
enactment considerable hardship and injustice has been
caused to the dealers. It was submitted that where the
assessee innocently collected amobunts on the inpression that
tax was leviable, the anpbunts so collected were forfeited
while his obligation to the purchasers to refund the anpunts
conti nued. If the assessee by a mstake failed to collect
tax, fromthe purchasers, tax was |evied and collected from
the assesses making himsuffer in any event. When after a
costly litigation, the assessee suceeded in, establishing
that sales tax cannot be collected on the railway freight on
cenent ' bagsor inter-State sales, the Governnent pronptly

forfeited such anounts. agree these are instances of
hardshi p to the assessees anddeserve CGovernnent’s
attention. But- for that reason the Courts cannot
say that the act is beyond the |egislative conpetence. The

fact that in some cases the dealers are prejudi ced woul d not
affect the wvalidity of the legislation 'which is the
guestion we are called wupon to decide. On a carefu

consi deration of the points raised, | amsatisfied that the
provi sions of section 37(1) are w thin the conpetence of the
State | egislature.

I amunable to agree with the conclusion of ‘the Hi gh Court
that section 46(2) which prohibits any person whois not a
regi stered,’” dealer and liable to pay tax in of any sale or
purchase, fromcollecting on the sal e of any goods any sum
by way of tax and any regi stered dealer fromcollecting any
amount by way of tax in excess of the ampunt of tax | payable
by himunder the provisions of the Act is violative of the
Constitution. | see no unconstitutionality in/ such a
provision. For enforcenent of sales tax |aw, the provision
is absolutely necessary for wthout such prohi'bition
unaut hori sed collection of tax can never be -checked. The
sales tax law will have to denarcate the articles on which
tax can be collected and prohibit collection of tax in any
manner not authorised by | aw.

Lastly, it was contended that the provisions contravene
Articles 14 and 19(1) (f) of the Constitution. The~ Hi gh
Court held that the provisions do not contravene either of
the two Articles. The submissionis that the authority
concerned is given a discretion either to proceed under
section 37 or under section 63(1) and as the Act provides no
guidelines as to, howthis discretion is to be exercised, an
arbitrary or uncanalised power has been conferred  on the
authority to determ ne the question as to under which of the
two provisions he woul d take action. Under section 37 the
levy of penalty and forfeiture is provided for while under

section 63 (1) (h) the person becones liable to be
crimnally prosecuted for contravening the provisions of
section 46 wthout reasonable excuse. In nmy viewthere is

no, arbitrary or uncanalised power given to the authority.
VWiile the proceedings are in the nature of a penalty and
forfeiture under section 37, it is, punishment by crimna

prosecution under section 63 (1) (b). Section 37(4)
provides : "No prosecution for an
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of fence under this Act shall be instituted in respect of the
same facts on which a penalty has been inmposed under this
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section". As | have construed the word "penalty" to include
“forfeiture" al so, the section is clear t hat when
proceedi ngs are taken up under section 37, no prosecution
can be instituted, under section 63 (1) (h) on the sane

facts. The plea as to contravention of Art. 14 has
therefore to fail. Equally untenable is the, plea that the
provisions contravene Article 19(1) (f). In Kanti | at

Babul al's case the Suprenme Court held that section 12-A(4)
is not valid as forfeiture cannot be enforced without proper
i nquiry. That plea is no nore available for section 37(3)
prescribes the procedure which makes it obligatory on the
part of the Comm ssioner to give notice to enable the
assessee to show cause against |levy of penal ty or
forfeiture. Further, there are provisions for appeal and
revi sion against any order nade by the Comm ssioner. The
pl ea based on Art. 19(1) (f) hag to fail

It was submitted by the |earned counsel for the assesses
that apart fromthe question of |egislative conpetence and
the challenge based on Articles 14 and 19(1) (f) «certain

guestions of facts arise and they will have to be dealt with
by the Hi gh Court. On asertainnent of such cases a
direction will issue to the High Court to decide

those cases on nerits

P.B.R

Appeal s al | owned.
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