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In the States of Madhya Pradesh, kerosene was being
di stributed and nmade avail able for sale to consumers through public
distribution system and by appointing fair price shops and retailers.
By executive instructions, the State of ‘Madhya Pradesh evol ved a
system cal l ed rounding off of the price-in the name of securing
di stribution of kerosene at uniformprices. The effect of the system
was that the prices for sale by the wholesalers and the retailers were
so strategically appointed as to generate a margin which was coll ected
by Collectors in several districts and the Director of Civil Supplies at
the State level. Such fixation of prices, based on rounding off, was
chal l enged by filing wit petitions in the H gh Court which were
di smissed. The matter cane up in appeals by special |leave before this
Court. This Court allowed the appeals. The judgnent of the High
Court was set aside and the system of rounding off of the prices so as
to build up funds available with the Director and the Coll ectors was
directed to be quashed being ultra vires of Article 265 of the
Constitution and Section 3 of the Essential Commodities Act 1955 and
para 2(d) of the Kerosene (Restriction-on Use and Fixation of Ceiling
Price) Order, 1993.

During the pendency of the wit petition and the appeals, the
State of Madhya Pradesh was reorgani zed into two States by carving
out the State of Chhattisgarh separately fromout of the State of
Madhya Pradesh. The State of Chhattisgarh was joined as party to the
appeals in this Court. Huge funds, running into crores of rupees, were
found to have been collected by the two States the figures whereof
were brought to the notice of this Court. However, the collection had
continued during the pendency of the appeals. Vide its judgnent
dated May 2, 2002 (reported as (2002) 5 SCC 466) apart from striking
down the system of rounding off, the Court nade the follow ng further
directions: -

"However, on the facts brought to the notice
of this Court, the matter cannot be left at that
al one. W have the figures of the collection and
utilization of the fund up to 31-7-2001 brought to
our notice. During the pendency of these appeals,
further amount rmust have been coll ected and al so
spent. Sone directions would be required to be
made for utilizing the fund so available with the
officers of the State Government. This Court woul d
also like to know how and for what purpose the
fund has been utilized and whether tinely audits of
the fund were carried out. For this purpose we
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request the Accountant-General of Madhya Pradesh

to carry out the audit of the fund as available with
the Director and the Collectors of the districts in
the States of Madhya Pradesh and Chhattisgarh

the latter State having been carved out and forned
during the pendency of these special |eave
petitions. Apart fromcarrying out the usual audit,
we request the Accountant-Ceneral of Madhya

Pradesh to conpil e the expenditure under different
heads and sub-heads so as to clearly indicate for
what purpose the fund has been utilized. W hope
the audit will be conpleted in a period of 4 nonths
fromthe date of communication of this order to the
Account ant - General of Madhya Pradesh. On receipt

of the report of the Accountant-General, the sane
shall be laid before the Court soliciting further
directions. Till then, the amount collected in the
said fund by the Director of Food and Civil Supplies
and the Collectors of the districts shall stand
frozen."

The Princi pal Accountant-Ceneral of Madhya Pradesh has carried
out the audit in terns of the directions nade by this Court. It was a
vol um nous task and coul d not be completed within the appointed
period of four nonths and, therefore, the tine was extended. In
February, 2003, the report has been filed on behalf of the Principa
Account ant - General | (Audit)-1 of Madhya Pradesh, Gwalior after
carrying out the audit of funds available with the two Directorates of
Food and Civil Supplies and with-the Collectors of 61 districts in the
States of Chhattisgarh and Madhya Pradesh. We record our
appreci ation of the commendable work done by the office of the
Princi pal Accountant-General (Audit)-1 abovesaid within a reasonable
time and very expeditiously. The report satisfies the directions nmade
by this Court.

The States of Madhya Pradesh and Chhattisgarh, on having
been furnished with the copies of (the audit reports, have filed
responses. They took time for completing the process of
reconciliation, recovery and adjustnents in the light of the audit report
and to carry out the directions made by this Court. ~On 10.11. 2003,
after hearing the Advocates General for the States of Madhya Pradesh
and Chhattisgarh, the Court made the following directions:-

"There is substantial anount collected and
I yi ng unspent the recovery whereof by the
Directorate and Col |l ectors of several Districts has
been held to be illegal. Such anpbunt nust be
available to be utilized consistently with the
directions to be nade by this Court. For this
pur pose before passing further orders, we would
like to have the following information filed in a
tabul ated form supported by affidavit within three
weeks: -

(1) The total anount collected by way of
roundi ng up charges;

(ii) The anmount spent out of it (Districtw se);
and

(iii) The anmount as to which recovery is yet to be
made by the Directorate/Collectors of
Districts.

W would also like to know if the audit is
conpl ete or sonething yet remains to be done for
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want of information nmade available by the Districts.

I.A No. 14-15/2003 (filed by the State of
Chhat ti sgar h)

The State CGovernment shall take steps for
recovery of rounding off charges |ying deposited
with the whol esalers so as to bring theminto the
funds available for utilization in accordance with
the orders passed by this Court."

Conpl i ance has been nade and report ed.

The question that remains to be decided is as to the utilization
of the crores of rupees lying available with the two States consisting of
the principal, the interest and the recoveries effected consequent upon
the directions made by this Court.

The two States have submitted that the funds which have been
frozen under the orders of this Court may be rel eased respectively to
them for the purpose of utilization by themto strengthen the public
di stribution systens in the two States. " The traders (whol esal ers and
retailers) have desired that the amount be refunded to themas it was
contri buted by them

On 25.3.2004, an affidavit sworn in by Shri P.G George, Under
Secretary in the Mnistry of Petroleum and Natural Gas, New Del hi, has
been filed wherein it is stated, inter alia, as under:-

"5. That the Central Government vide resol ution
No. PPDY OPC/ I R/ 75 dated 14.7.1975 had deci ded

to setup O Coordination Comittee for
admi ni stering the Pool Account, deciding on

al l ocation of crude oil and nonthly production
patterns; and coordi nating transportation
arrangenents for crude oil inports and coasta
noverments. Secretary, Mnistry of Petrol eum and
Natural Gas, Governnent of India, was the

Chai rman of the OCC.

The subsidy on Public Distribution system of
Ker osene was borne by the G| Pool Account till
31.3.2002. The subsidy on Public Distribution
System on Kerosene was funded by way of cross
subsi dy on Petrol and Aviation Turbine Fuel and
surcharges on petrol eum products. The Centr al
CGovernment vide resolution No. P-20029/22/2001-
PP dated 28.3.2002 had decided to dismantle QG|
Coordination Conmittee we.f. 1.4.2002 and G|
Pool Accounts have been wound up. The Centra
CGovernment has al so decided that the outstandi ngs
of the G| Companies fromthe G| Pool Account
woul d be taken over by it. The liability of Gl
conpani es woul d be di scharged through issue of
Speci al CGovernnent Bonds. The Q| Conpanies
have al ready been issued Special Governnent
Bonds for Rs.9000/- crores and bal ance
out st andi ngs woul d be |iqui dated after the
conpletion of CAG s Audit which is in progress.

Thereafter the Central Governnent, has al so
deci ded vi de resol uti on nunber No. P-
20029/ 18/ 2001- PP dat ed 28. 1. 2003 that subsidy
on Public Distribution System Kerosene and
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donestic LPC effective 1.4.2002 woul d be borne by
fiscal budget. The budgetary allocation for the
subsidy on Public Distribution System Kerosene and
Donestic LPGis as follows:

Rs./ Crores
2002-03 4, 495. 80
2003- 04 6, 300. 00
6. That fromthe resune of the facts, it would

be in the interest of justice that the State
Covernments, that is, Madhya Pradesh and
Chhattisgarh are directed to deposit all this anount
in the General Receipts of the Central Governnent

as kerosene subsidy is being funded by the Centra
Gover nnent . "

We have heard the |l earned Addl. Solicitor General appearing for
the Union of India, Advocates General/ Standi ng Counsel for the States
of Madhya Pradesh and Chhattisgarh and the | earned counse
appearing for the several interveners. W do not find any nerit in the
claimof the traders. ~ Watever anpunt they have contributed to the
funds generated by the State Governnments in the name of rounding
of f, the burden thereof has been passed on to the hundreds and
t housands of consumers. A refund to them would anobunt to their
unj ust enrichment and woul d not reachthe ultimte consuners who
have really parted with the anmount.

We do not also see any nerit in the claims of the two State
Governments. Firstly, they were responsible for illegally collecting the
fund. The information made avail able by the two State Governnents
and the facts collected by the report-of the Principal Accountant-

General reveal nmisutilisation of the funds and several irregularities
some of themternmed serious. To a |arge extent recoveries have been
effected which would not have been possible but for the Court’s
intervention. Substantial anpbunts have ceased to be recoverable.

Apart from suggesting that the anount of the fund would be utilized

for strengthening the public distribution system the State

Governments have not cone out with any concrete plan suggesting
utilization of funds. W do not think the clains of the State
CGovernments can be count enanced

We do find nmerit in the subnission made on behal f of the
Central Covernnment. The nost appropriate thing to do, in our opinion
is to direct the funds lying with the two State Governnments to be made
over to the Central Government so that the same can be utilised by
way of general receipts of the Central Governnent as the Centra
Government is funding the kerosene subsi dy.

The States of Madhya Pradesh and Chhattisgarh are directed to
makeover the anmount of fund Iying frozen with them including the
principal and interest, alongwith such recoveries as have been effected
or may be effected hereafter to the Mnistry of Petrol eumand Natura
Gas, New Delhi to be utilized for the purpose of fundi ng kerosene
subsidy by the Central CGovernment. Funds avail able at hand shall be
handed over in six weeks. Anpunts, which are in the process of being
recovered, shall be so recovered and handed over to the Centra
CGovernment in 4 nonths fromtoday.

The matters stand di sposed of.

Al'l the pending intervention applications be treated as
di sm ssed
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