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BENCH
G T. NANAVATI, V.N KHARE

ACT:

HEADNOTE

JUDGVENT:

JUDGMENT

NANAVATI . J.

Both these appeals arise out of the conmon judgnment of
the H gh Court of Judicature at Bombay in Confirmation Case
No.3 of 1997 and Crimnal Appeal No.86 of 1997. They are,
therefore, disposed of by this comon judgnent.

The appellant was tried for commtting nurder of his
wife Taslinmbi and his five children aged about 9 years, 7
years, 5 years, 3 years and 2 years, inside his own house
during the night intervening 5th and 6th February, 1995 at
about 1.30 a.m This being the -case of circunstantia
evi dence, the prosecution examned wtnesses to establish
certain circunstances which indicated that the appellant had
caused the deaths of his wife and five children. The
ci rcunst ances relied upon by the prosecution and held proved
are:

1. "The appel | ant was suspecting character of his deceased
wi fe Taslinmbi and therefore he had notive to comit
the crinme in question

2. The incident in question had taken place inthe house
where the appellant was residing along with his wife
Tasl i mbi and five children.

3. The deceased Taslinmbi and five children of the accused
were | ast seen alive with the appellant origina
accused at about 8 p.m on 5.2.1995 in the house of the
appel | ant .

4. The appellant and his famly menbers used to sleep in
the m ddl e roomof the house and after neals on that
day the appellant and his famly menbers went to sleep
in the mddle portion of the house.

5. PW 8 Hasi nabi was sl eeping in the back side roomof the
house and the door adjoining to her roomwas cl osed
frominside

6. At about 1 or 1.30 a.m on 6.2.1995 shouts and cries
were heard by PW3 Shai kh Asl am who was sl eeping on the
roof and nei ghbors which were conming out of the mddle
room of the house of the appellant. PW3 Shai kh Asl am
t heref ore woke up PW 8 Hasi nabi

7. Since PW 8 Hasi nabi was sleeping in the rear side of
the roomit was inpossible for anyone to enter in the
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house fromthat direction or go out fromthat

direction.

8. The eastern side door of the nmiddle roomwas broken
open with the help of "Chinmta". The spot panchnama
shows that the door was broken open and "Chima" was
found on the spot.

9. PW4 Firoz Khan and PW5 Abdul Rehman seen the
appel l ant accused sitting inside the room

10. The report of Chenical Anal yser shows that human bl ood
was detected on the clothes of the appellant accused
and it was of deceased.

11. In view of the nmedical evidence it is clear that the
injuries to the children were caused by axe. Article 11
was found inside the room

12. The cause of death of Taslinbi as opined by the doctor
is by strangulation and if it is so the possibility
that she could have caused death of her children is
rul ed out.

13. The bl ood of "A" group of deceased was detected on the
cl ot'hes of the appellant and also on the axe.

14. The appellant went to sleep in the m ddle room al ong
with his wife and children after taking neals and was
alone in the roomin question at the time of incident.

15. The first information report was | odged i mediately
after the incident in question

16. The subsequent conduct of the appellant is nost
abnormal . The appel l ant did not make any hue and cry
after seeing his own wife and children being killed in
nost viol ent and gruesone nmanner nor he tried to
inquire fromthe propre regardi ng cause of death.

17. The appellant had taken the plea of alibi and sane
cannot be said to be established in the facts of the
case."

The trial court held the appellant guilty and sentenced him

to suffer death. As death sentence was inposed the tria

court nade a reference to the H gh Court for its
confirmation. The appellant al so appeal ed to the Hi'gh Court
agai nst his conviction and sentence.

The High Court after considering the evidence of PW
3,4,5 and 8 and also the nmedical evidence -held that the
af oresai d circunstances can be said to have been proved by
the prosecution beyond reasonable doubt. |t also held that
the chain of circunstances was conplete and did not |eave
any doubt regarding the guilt of the appellant. It also held
that the chain of circunstances was conplete and did not
| eave any doubt regarding the guilt of the appellant. It
also held that the sentence of death was justified in view
of the facts and circunstances of the case. It, therefore,
accepted the reference, confirned the sentence of death, and
di smi ssed the appeal filed by the appellant.

What is contended by the |earned counsel  for the
appellant is that the evidence of PW3, Aslam (the first
informant) and PW8 Hasina instead of establishing the
prosecution case supports the defence version that -after
taking his neal the appellant along with his brother Siddigq
had gone to their field and was not present in the house at
the time of the incident. He subnitted that both these
Wi t nesses have stated that the doors of the roomin which
Taslinmbi and her children were sleeping were chained from
i nsi de and when one of the doors was broken open no one el se
was seen inside and that indicates that in all probability
Taslinmbi had killed the <children and then strangul ated
herself. He also submitted that the evidence of PW4 Feroz
that he had seen the accused sitting in the mddle room
snoking a bide does not deserve any credence because he had
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not gone inside the house and as admtted by himhe had told
the police that the appellant had killed his wfe and
children as people who had gathered there were talking |ike
that. He also submitted that the evidence of PW5 Abdu
Rehman is no better as he had not stated before the police
that Ayub was seen sitting inside the room and had said so
for the first time in the Court. He did not have any talk
with PW3 Aslamand had cone to know that the appellant had
killed his wife and children from the people who had
gat hered there.

We have carefully gone through the evidence. PW3 Aslam
was staying with his maternal uncle Ayub. He has stated that
he woke up on hearing cries comng fromthe roomin which
Ayub, Taslinbi and their children were sleeping. He cane
down from the roof where he was sleeping and tried to go
inside that roombut it was closed frominside. In spite of
knocki ng of the door by him Hasina and other nei ghbors who
had gathered there soon thereafter, the door was not opened.
After about 10 minutes one of the doors of that room was
br oken open. Taslinbi and her children were seen |ying dead.
Even though this witness had gone to the police station and
| odged the FIR wherein he had stated that Ayub was al so seen
sitting there snoking a bide, he denied to have done al
that and stated before the court that no one el se was found
inside the roomand that Ayub after taking his evening neal
had gone to his field. He was, therefore, declared a hostile
wi tness and was cross-exam ned by the Public Prosecutor. It
becomes apparent fromhis cross-exam nation ‘that he had
stated so in order to save the appellant who is his materna
uncle and who was nmaintaining him |t was urged by the
| earned counsel that the fact that copy of the FIR had
reached the Magistrate on 10.2.1995 creates a serious doubt
regarding the date and tine when the FIR was prepared. He
also drew our attention to the evidence of PW3 Aslam who
had stated that the police had prepared sone witing after
coming to the village and had taken his thunb expression on
it. W do not find any substances in this contention because
after recording the FIR at 7.30 a.m the Investigating
Oficer had proceeded to the place to the place of the
i nci dent and prepared inquest reports. The evidence of Panch
witness PW6 and the inquest reports . show that  work of
preparing inquest reports had started at 8 a-m The inquest
reports and ot her Panchnamas al so contain the nunber of FIR
Therefore, there can be no doubt that the FIR had conme into
exi stence before 8 a.m on 6.2.1995. Even though it had
reached the Magistrate after three days that delay cannot,
in view of the other evidence, create any doubt regarding
its genuineness. It was also submtted by the |earned
counsel that in the inquest Panchnanas Exhi bits 19, 20, 21
22, 23 and 24 nanme of Ayub was not mentioned as the person
who had caused the deaths and that also indicated that till
they were conpleted it was not known who had caused the
deaths of those six persons. There is no substance in this
contention also. There is no requirement of |law or any rule
that an inquest Panchnama should contain nanme of the
accused. An inquest Panchnana is a report required to be
nmade by the Investigating Oficer with respect to the
apartment cause of death. It is to be prepared in presence
of two or nore respectable inhabitants of the nei ghborhood
and has to described the wounds, fractures, bruises and
other marks of injuries as are found on the dead body and
stating in what manner, or by what weapon or instrument (if
any), such marks appear to have been inflicted. Therefore,
fromthe absence of the name of accused in the Panchnamas it
cannot be inferred that his name was not disclosed as the
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nurdered till they were conpl eted.

PW8, Hasina, being brother’s w fe of the appellant,
also resiled fromher earlier statement and stated before
the court that the appellant was not present when the
i nci dent had happened and that he came back fromthe field
when he was sent for. She was also declared a hostile
wi tness and was cross-examnm ned by the Public Prosecutor.

In view of he other reliable evidence the courts bel ow
were right in holding that PW3 and PWS8 were not telling
the truth when they stated that when the door was broken
open Ayub was not seen inside the room In our opinion the
courts below were right in believing the evidence of PW4
Firoz Khan and PW5 Abdul Rehman. Both of them were of the
nei ghbors of Ayub and they had no reason to falsely involve
himin such a serious offence. Even though PW3 Aslam and
PW 8 Hasi na had stated that Ayub had gone to his field after
taking his evening neal it is significant to note that PW8
Hasi na stated in her ~cross-exam nation that the door was
broken open in presence of Ayub. The version of PW8 Hasina
was that " Ayub was sent for and he cane within a short tine
and thereafter— in his presence the door was broken open. It
was not suggested to PW4 and PW5 that the door was broken
open after Ayub had returned fromthe filed. On the contrary
the suggestion nade to these witnesses was that Ayub had
returned from the/field at about 4 a.m The evidence of the
witnesses is consistent that the cries were head sometinme
around 1.30 a.m and within 10 ninutes the neighbors had
coll ected and the door was broken open. It was submtted by
the | earned counsel for the appellant that PW4 had no talk
either with Ayub or ~with PW3 Aslam and he had stated that
Ayub killed his wife and children on the basis of the talk
anmongst the persons who had collected there. It  was also
submitted that this witness had not gone inside ‘the room
and, therefore, it was doubtful if he had really seen Ayub
in that room The w tness has categorically stated that he
had gone near the door and had seen the accused sitting in
that room and at that tine he was snmoking a bidi. He
expl ai ned that he had no courage to go inside the roomas he
had seen dead bodies of six persons lying there. There is
nothing on record to show that a person standing near the
door could not have seen inside the room Therefore, the
evi dence of this wi tness cannot be discarded on this ground.
His evidence clearly establishes that when the door was
br oken open the accused was found sitting in the roomand at
that time he was snoking a bidi

The |l earned counsel assailed the evidence of PW5 on
the ground that this wtness had stated for the first tine
inthe court that he had seen accused Ayub sitting inside
the room This witness was sought to be contradicted with
his previous statenent recorded by the police by generally
putting to himthat there was no nention in that statenent
of his having seen accused Ayub inside the house. He denied
that he was telling for the first time in the court that the
accused was seen inside the room It is true that this
witness had not specifically stated that accused Ayub was
seen in the room PW11, PSI Ved Pathak has proved that
omssion. In fact, the wtness had stated in his police
statenent that when the door was broken open and when he and
Asl am had seen inside they had noticed that Ayub had killed
his wife by strangulation and his children by axe bl ows.
Instead of saying the two things what he had seen and what
he had inferred - separately he had stated that Ayub had
killed his wife and children. It is, therefore, not correct
to say that this wtness had for the first tine stated
before the court that Ayub was seen inside the room when the
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door was broken open and he had gone inside that room W
find that both the courts below had rightly appreciated the
evi dence of PW4 and PWJ5. Their evidence along with other
circunstances held established, deserved to be believed as
it did not suffer fromany infirmty. Their evidence proves
beyond doubt that Ayub had killed his wife and his five
children. He has, therefore, been rightly convicted under
Section 302 | PC

But, we do not think that this is a fit case in which
death sentence should have been inposed. The evidence
di scl oses that Ayub had sone suspicion regarding the
character of his wife. The facts and circunstance of the
case clearly indicated that the appellant had killed his
wife and also his children because of unhappiness and
frustration and not because  of any crimnal tendency. W,
therefore set aside the sentence of death and direct that
for the murders committed by him he shall suffer
i mprisonnment for~ life. Subject to this alteration in the
sentence, 't hese appeal s are di sm ssed.




