http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

PETI TI ONER
STATE OF MAHARASHTRA & ORS

Vs.

RESPONDENT:
| SHAMAR PI RAJI KALPATR

DATE OF JUDGVENT30/ 11/1995

BENCH:
KIRPAL B.N. (J)
BENCH

KIRPAL B.N. (J)
MUKHERIEE M K. (J)

Cl TATI ON:
1996 AIR 722 1996 SCC (1) 542
JT 1995 (9) 345 1995 SCALE (6)674

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Kl RPAL, J.

These are appeals by special |eave granted against the
judgrment of a Single Judge of Bonbay High Court in exercise
of his jurisdiction under Section 482 Crimnal Procedure
Code (hereinafter referred to as the Cr.P.C.’) and Article
227 of the Constitution of India whereby the proceedings
under the Prevention of Corruption Act, 1988 which were
pendi ng agai nst the respondent herein before the Specia
judge at Greater Bonmbay, were quashed.

The respondent had joined the police force as a P.S. |
Cadet on 1.6.1966 and after conpletion of his training, he
was posted as Police Sub-lInspector in the Police force in
1968. He was pronpted to the post of Police Sub-Ilnspector in
Septenber, 1974 and in *,1981, he was pronoted to the post
of * Commissioner of Police. It was the case of the
respondent that he had held various inmportant assignnents
and that his record was unbl em shed.

It appears that one A CP.RB. Kolekar of  Anti-
corruption Bureau, Bonbay on 1.1.1987 made enquiries with
regard to the respondent who was, at that tinme, holding the
post of Vigilance Oficer in the office of the Transport
Conmi ssi oner, Bonbay. A first informati on report. was
recorded by ACP Kolekar on 16.2.1988 and the case was
regi stered vide C R No. 4/88 under Section 5(2) read with
Section 5(1) (e) of the Prevention of Corruption Act, 1947
(hereinafter referred to as the Act). Thereafter vide a
letter dated 8.6.1988, respondent was inforned that the
Bureau was investigating an offence under Section 5(2) read
with Section 5(1) (e) of the Act and the case had been
regi stered on 16. 2. 1988 for possessi on of assets
di sproportionate to his known sources of incone. As Section
5(10) (e) of the Act envisaged that the public servant
shoul d satisfactorily account for the pecuniary resources
and property standing in his name or in the nanes of others,
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the respondent was, by the said letter dated 8.6.1988,
required to attend the office of Anti Corruption Bureau on
20.6.1988 for the purpose of giving a satisfactorily
expl anati on in respect of properties val ued at
Rs. 15, 00, 764. 06/ - which were found to be in his possession
or in the names of others on his behalf. By his reply dated
20. 6. 1988, the respondent wote back saying that as the Anti
Corruption Bureau had registered a conplaint against him he
was protected by Article 20(3) of the Constitution of India
and, therefore, he could not be conpelled to nake statenent
which may prejudice his case. The respondent, accordingly,
stated that he will not say anything regarding the queries
put to him

On 3.2.1990, the CGovernnent of Maharashtra accorded, in
exercise of its powers under Section 197 (1)(b) of the
Cr.P.C. and clause (b) of sub-section (1) of Section 6 of
the Act, 1947 (equivalent to clause (b) of sub-section (1)
of Section 19 of the Act, 1988, sanction to the prosecution
of the! respondent. In the recital of the said sanction
order, it _was stated that the Government of Mharashtra had
fully exam ned the material before it and it had considered
all the facts and circunstances discussed therein and was
satisfied that there was a prima facie case made out agai nst
the respondent and that it was necessary in the interest of
justice that he 'would be prosecuted in the court of
conpetent jurisdiction for the said offence. In the schedul e
to the charge-sheet, the only person who was accused was the
respondent and the said schedule also ‘contained the
all egations on the basis of which he was accused of having
conmmitted the said crimunal nis-conduct. It was, inter alia,
stated that during the course of his service between
1.1.1965 to 16.2.1988, he was found to be in possession of
pecuni ary resources or Property in his nane and/or . in the
nanes of the menbers of his famly, close relations and
associ ates which were found to be disproportionate to his
known sources of inconme to the extent of 5,66,604,01/-. The
annexures to the schedule i ndi cated the details of
properties in his nane and in the nane of his famly nenbers
and close relations and associates as well as the tota
i ncome derived by him and nenbers of his family fromtheir
known sources, the total mininumexpenditure estimted to
have been incurred by himand nenbers of the famly as well
as the savings which the respondent mmy have had. 1t was
al so stated therein that the respondent’s wife, his nephew,
second brother-in-law and two other associ ates had ai ded and
abetted the respondent in the comm ssion of the aforesaid
of fence by holding the pecuniary resources or properties in
their nanes, for and on behalf of the accused persons as
particularised in one of the annexures to the said schedul e
attached to the sanctioned order. Soon after the sanction
was received, charge-sheet was filed on 8.2.1990 agai nst the
respondent, Tarulata |Ishwar Kalpatri, his wfe, @ Ranmesh
Dharmaji Kal patri, his nephew, Ravindra Nagendra ' Pakale
(brother-in-law) and Mukesh Bagwandas Gogl ani (a friend).

The respondent then filed Crimnal Wit Petition No.
854 of 1991 and the case was nentioned for adm ssion before
M. Justice MF. Saldanha. After the rule was issued, an
affidavit in reply was filed and by the inpugned judgnent
dated 16.10.1992, the proceedings, then pending before the
Speci al Judge, G eater Bonmbay being Special Case No. 18/90
wer e quashed. Sinultaneously, orders such as attachnent etc.
were also set aside and the appellants were directed that
what ever assets were seized or taken charge of, shall be
restored forthwth.

The High Court allowed the said wit petition despite
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an objection having been taken on behalf of the appell ant
herein that the Court should refrain fromexercising its
jurisdiction under Section 482 Cr.P.C. or under Article 227
of the Constitution once the First Information Report had
been | odged, governnment sanction received and charge-sheet
filed. This <contention was not accepted and the H gh Court
guashed the crimnal proceedings by, inter alia, holding
that:

(a)Principles of natural justice had been denied and
the provisions of the Section 5 of the Act had not been
conplied with because the respondent should have been given
an opportunity of giving an explanation prior to the
registration of the offence alleged against him and the
failure to do so was fatal to the prosecution
(b) That it was essential for the Sanctioning Oficer to
mention in the body of the Sanction Order that the property
was di sproportionate to his known sources of income and that
the public servant could not satisfactorily account for the
sane and /'this statement had not " been recorded in the said
order;

(c) Wile granting the sanction, there had been a non-
application of mnd on the part of the sanctioning
aut hority;

(d) The manner in which the respondent had been suspended
and the suspension order served on himat the tinme when his
juniors were ordered to be pronoted and ot her circunstances
showed the nala fides of the authorities and on this ground
al one, the proceeding was |liable to be quashed.

| mpugni ng the judgnent of the aforesaid Single Judge of
the Bonmbay High Court, it had -been contended by M. S K
Dhokl akia, | earned Sr. Counsel for the appellant, that the
| earned Single Judge ought not to have interfered with the
prosecution, once it had been launched and it would have
been open to the respondent herein to raise any contention
whi ch he wanted before the Special Judge. It was al so open
to the respondent, it was submtted, to apply to the Specia
Judge and nmke a case for his discharge. In support of his
contention, |learned counsel has relied on the ‘follow ng
deci sions, nanely; K Veeraswam Vs. Union of India and
others, (1991)3 SCC 655, State of Bihar and other Vs.
P. P. Sharma, | AS and another, 1992 Supp (1) SCC 222, M nakshi
Bala Vs. Sudhir Kumar and others, (1994) 4 SCC 142 and Ms,
Ruoan Deol Bajaj & Anr, Vs. Kanwar Pal Singh GIl1 and
another, JT 1995 (7) SC 299. It was al so contended that the
| earned Single Judge had not only erred in |Iawin quashing
the prosecution but had also not appreciated the facts, on
record, correctly.

On behalf of the respondent, M. GL.  Sanghi, Sr.
Counsel reiterated the contentions which had found favour
with the learned Single Judge and it was subnitted that the
respondent would be unduly and unnecessarily narassed if he
was required to take part in a protracted trial. It was
submitted that there were serious allegations of mala fides
against the authorities and principles of natural justice
were violated because no opportunity was granted to the
respondent before the First Information Report was filed.
Faced with sone difficulty, M. Sanghi submitted during the
course of his argunent, that the respondent should be
allowed to withdraw the original wit petition and he shoul d
be permtted to agitate all the contentions which he had
rai sed before the Special Judge. According to the |earned
counsel, the effect of allowing the withdrawal of the wit
petition, at this stage, would be that the judgnent of the
Singl e Judge of the Bombay Hi gh Court would becone non est
and no prejudi ce woul d be caused to any party.
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Taking the last submssion first, it appears strange
that when a petition had been filed in the H gh Court,
j udgrment obtained and the | osing party cones to the Superior
Court, then in order to avoid an unfavourable order, a
request should be made for the w thdrawal of the origina
proceeding in an effort to avoid an adverse decision from
the Superior Court with a view to re-agitate the sane
contentions once again before the subordinate court. The
Hi gh Court had exercised its jurisdiction by observing that
there was no proper sanction accorded by the CGovernnent,
principles of natural justice had been violated and conduct
of the appellant showed the nmala fides. In our opinion there
was no warrant for the Hgh Court <comng to the said
concl usion and the judgnent has to be set- aside. A party to
the proceedi ngs cannot be allowed, at this stage at least to
take a chance and if he gets the inpression that he will not
succeed to seek permission to withdraw the origina
proceedi ngs obviously " with a view to regitate the sane
contentions, which have been or may be, adjudi cated upon, by
a higher " court before the subordinate court though in
di fferent proceedings. W strongly deprecate a practice like
this, if it exists. This wll be opposed to judicia
di scipline and may |lead to unhealthy practices which wll
not be conducive. ‘On the facts this case, we see no
justification for /permtting the respondent to withdraw his
wit petition.

In coming to the conclusion that the  order of the
sanction was not valid, the H gh Court first held that "in
the absence of sanctioning authority recording and hol di ng
that the accused could not- satisfactorily account for
di sproportionate assets, no sanction could ever ‘have been
granted". Wthout going into the question as to whether in
the order according sanction it is necessary for  such an
avernent being nmade, the record clearly discloses that in
the schedul e annexed to the sanction dated 3.2.1990, such a
statenment was mmde. After statingthat the respondent and
his famly and/or associates were found to be in possession
of pecuniary resources or properties disproportionate to the
extent of Rs. 5,66,604.01/-, it was specifically stated that
with regard to this "the accused person failed to
satisfactorily account for". It is clear that the |earned
Judge had wongly observed that such a statement was absent.

Anot her reason as given by the H gh Court for quashing
the sanction was that the order of sanction was Single Judge
made observations to the effect that the manner in which the
sanction order had been passed would show that a rather
cavalier treatment has been neted out in the present case.
We do not see any justification for the court making such
observations in the present case because the perusal of the
order of sanction does not show any legal infirmty and such
remarks by the Judge were clearly uncalled for.

The main thread which runs throughout the judgnent is
the alleged non-conpliance with the principles of natura
justice insofar as applicability of Section 5(1)(e) of the
Act is concerned, which Section reads as follows:

"5(1)(e) if he or any person on his

behalf is in possession or has, at any

time during the period of his office,

been in possession, for which the public

servant cannot satisfactorily account,

of pecuniary resources or property

di sproportionate to his known sources of

i ncone. "

Interpreting this provision, the | earned Judge had cone
to the conclusion that opportunity to satisfactorily account
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connection, it was observed as follows:

"Having regard to the procedure
fol | owed in relation to t he
i nvestigation of corruption char ges
under Section 5(1)(e) of the Prevention
of Corruption Act, one needs to bear in
m nd that unlike in the case of offences
under t he I.P.C, substanti a
i nquiries/investigations are carried out
and conpleted prior to arriving at a
conclusion as to whether or not, there
is ground to hold that an offence has
been conpl eted. That procedure cannot be
one-sided in the face of a statutory
requi renent which prescribes that the
accused must ~be afforded an opportunity
of “bei ng heard. Undisputedly, therefore,
that ‘opportunity has to conme prior to
the stage when conclusions are reached,
if at all-it is to be nmeaningful."

register

ed. In

In our opinion, there is a conplete m s-reading of the
no doubt true
a satisfactory explanation was required to be given by
the Delinquent Oficer. But this opportunity is only to be
during the course of the trial. It is no doubt true
evidence had to be gathered and a prinma facie opinion
that the provisions of Section'5(1)(e) of the Act are

said provision by the H gh Court. It is,

was

g the course of  gathering of the material, it

n that the officer concerned or other

ioned or other querries nade. For the formation of a

prima facie opinion that an officer may

crim
| nf or
ot her
bei ng
isto
rende
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nal m s-conduct leading to the filing

person

odged.
does
may be

be quilty of

of the

mati on Report, there is” no provision in

wi se which makes it obligatory of an opportunity of
heard to be given to a person agai nst whomthe report
be | odged. That such satisfactory account had to be

red before a court is also borne out fromthe judgnent

is Court in Veeraswani s case (supra) where referring

ction 5(1)(e) of the Act at page 713

judgrment, it was observed as foll ows:

"Clause (e) creates a statutory
of fence which nust be proved by the
prosecution. It is for the prosecution
to prove that the accused or any person
on his behal f, has been in possession of
pecuni ary resour ces or property
di sproportionate to his known sources of
i ncome. When that onus is discharged by
the prosecution, it is for the accused
to account satisfactorily for t he
di sproportionality of the properties
possessed by him The Section makes
avai | abl e statutory defence which nust
be proved by the accused. It is a
restricted defence that is accorded to
t he accused to account for t he
di sproportionality of the assets over
the incone. But the legal burden of
proof placed on the accused is not so
onerous as that of the prosecution.
However, it is just not throwing sone
doubt on the prosecution version. The
| egi sl ature has advi sedly used t he

of ~the

First
aw or

said
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expression "satisfactorily account". The
exphasi s nust be on t he wor d

"satisfactorily". That means the accused

has to satisfy the court that that his

expl anation is worthy of acceptance. The

burden of proof placed on the accused is

an evidential burden though not a

per suasi ve burden. The accused, however,

coul d discharge that burden of proof "on

the balance of probabilities" either

fromthe evidence of the prosecution

and/ or evidence fromthe defence.”

(enphasi s added)

The aforesaid passage |eaves no manner of doubt that
the opportunity which is to be afforded to the delinquent
of ficer under Section 5(1)(e). of the Act of satisfactorily
expl ani ng about his assets and resources is before the Court
when the trial comences and not at an earlier stage. The
conclusion arrived “at by the 'learned Single Judge that
principles of natural justice had been violated, as no
opportunity was given before the registration of the case,
is clearly unwarranted and contrary to the aforesaid
observations of this Court in K Veeraswam '’'s case (supra).

Further the conclusion of the |earned Judge that the
opportunity of hearing must be granted and the non-grant of
the same would vitiate the order of sanction is clearly
contrary to the foll ow ng observations of this Court in P.P.
Sharma’ s case (supra) which reads as under

"It is equally well settled that before

granting sanction the authority or the

appropriate Governnment nust have before

it the necessary report and the materia

facts which prina facie establish the

comm ssion of offence charged for~ and

the appropriate Government would apply

their mnd to those facts. The order of

sanction is only an admnistrative act

and not a quasi-judicial one nor is ais

i nvol ved. Therefore, t he or der of

sanction need not contain detail ed

reasons in support thereof as was

contended by Sri Jain. But the basic

facts that constitute the offence nust

be apparent on the inmpugned order and

the record nmust bear out the reasons in

that regard. The question of giving an

opportunity to the public servant at

that stage as was contended for the

respondents does not arise. Pr oper

application of mnd to the existence of

prima facie evidence of the conm ssion

of the offence is only a precondition to

grant or refuse to grant sanction. Wen

the CGover nient accor ded sanction

Section 114(e) of the Evidence Act

raises presunption that the officia

acts have been regularly perfornmed. The

burden is heavier on the accused to

establish the contra to rebut that

statutory presunption. Once that is done

then it is the duty of the prosecution

to produce necessary record to establish

that after application of mnd and

consi deration thereof to the subject the

grant or refusal to grant sanction was
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nmade by the appropriate authority. At

any tine bef ore t he court t akes

cogni zance of the offence the order of

sanction could be made. It is settled

l aw that issuance of the process to the

accused to appear before the court is

sine qua non of taking cognizance of the

of fence. The enphasis of Section 197(1)

or other simlar provisions that "no

court shall take cognizance of such

of f ence except with t he previ ous

sanction" posits that before taking

cogni zance of the offence alleged, there

nust be before the court the prior

sanction gi ven by t he conpet ent

authority. Therefore, at any tine before

t aki ng cogni zance of the ~offence it is

open to the conpetent authority to grant

sanction-and the prosecution is entitled

to produce the order of sanction. Filing

of charge-sheet before the court wthout

sanction per se is not-illegal, nor a

condition precedent. A perusal of the

sanction order  clearly indicates " that

the Government appears to have applied

its mind to the facts placed before it

and considered them and then -granted

sanction. No ‘evidence has been placed

before us to cone to a different

concl usi on. Accordingly we hold that the

Hi gh Court commtted manifest error of

law to quash the charge-sheets onthose

grounds. "

(enphasi s added)

The [ ast ground which “had been given by the |earned
Judge for quashing the prosecutionis that the appellants
are quality of nmala fides. What is the ingredient of show ng
nmala fide, according to the learned Judge, was ‘that the
rules of natural justice had not been followed prior to the
lodging of the First Information Report. This ground, for
the reasons stated hereinabove, 1is clearly —-untenable.
Ref erence has also been nmade by the |earned Judge to the
service of the suspension order by affixation at the
respondent’s residence. It is to be noted that the
suspensi on order was passed on 17.10.1988 and it was served
by affixation on 19.1.1989. The comment which has been made
by the | earned Judge was that the respondents were unable to
gi ve any respectabl e or plausible explanation for not having
served the suspension order on the petitioner for over three
nonths. In this connection and as a circunstance show ng
mal a fides, the | earned Judge has al so observed as under

"The petitioner has pointed out a list

of officers agai nst whom corruption

charges were under investigation or were

pendi ng and who have not been suspended

and t he irresistible concl usi on

therefore, is t hat t he or der of

suspension itself which has its roots in

the present corruption charges was being

used as a handle to cover wup for the

supersession.”

The order of suspension was passed on 17.10.1988. It is
not necessary to go into the question as to why the
suspensi on order was not served for three nonths, but that
mala fide should be inferred by reason of the fact that
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order of suspension was passed and that, in collatera
proceedi ngs, the said suspension order had been set-aside or
revoked, is wholly irrelevant. Full facts are not avail able
on the record of this case regarding the other proceedi ngs
whi ch had taken place with regard to the passing of the
suspensi on order, the sane being set-aside or with regard to
the order of transfer which was passed. Wat is, however,
inmportant, is that the order of suspension was passed
agai nst the respondent, who was a police officer, after the
filing of the First Information Report in the present case.
A prima facie opinion had been forned that the provisions of
Section 5(1)(e) of the Act were attracted and a notice dated
8.6.1988 had been sent ‘to the respondent asking for his
explanation. It is wong to infer mala fides because of the
passing of an order of suspension. While the Single Judge
had menti oned about the order of suspension being passed and
set-aside, the appellants, in this appeal, have placed on
record an order dated 14.1.1991 passed by this Court in
Speci al Leave  Petition (c) No. 14487 of 1990 filed agai nst
the order. dated 10.10.1990 of the Bonmbay H gh Court in
favour of the respondent herein. This order reads as
fol | ows:

"Heard counsel for the parties.

W find that the respondent is  now

facing a trial in respect of charges

under Section 5(2) read with 5(1)(a) of

the Act Il of 1947 and the charge sheet
was subnitted on 8.2.1990. He had
earlier been suspended and t he

suspensi on cane to termnate with | apse

of time. The present suspension has been

vacated by the High Court with a

direction that the respondent shoul d be

gi ven a posting.

W are of the view that ~taking into

account the fact that the respondent is

al ready subjected to a crimnal charge

the suspension was not wunjustified and

the H gh Court should, in nornal course,

not have interfered. W accordingly,

reverse the order of the H gh Court and

hol d that the suspension would revive:

We woul d, however, nmeke it clear that in

case the State of Mharashtrais in a

position to give a posting to the

respondent, not connected with nornal

police work and away from the place

where the trial takes place, the same

may be expl ored.

The Speci al Leave Petition is

accordi ngly, disposed of."

Therefore, the aforesaid order seenms to suggest that
the first suspension order had | apsed and with regard to the
second suspension order, this Court observed that the sane
shoul d not have been interfered by the High Court and it was
by order of this Court that the suspension of the respondent
was revived.

On the facts of this case, we are not satisfied that
the appellant had acted in the nmala fide manner and we are
constrained to observe that the observations nmade by the
Hi gh Court with regard to the mala fides were wholly
unjustified and w thout any basis.

In fact, the question of mala fides in a case |like the
present is not at all relevant. |[If the conplaint which is
made is correct and an offence had been conmitted which wll
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have to be established in a court of law, it is of no
consequence that the conplainant was a person who was
enimcal or that he was gqguilty of mala fides. |If the
i ngredi ents which establish the conmission of the offence or
m s-conduct exist then, the prosecution cannot fail nerely
because there was an aninus of the conplainant or the
prosecution against the accused. Allegations of mala fides
nmay be relevant while judging the correctness of the
all egations or while examining the evidence. But the nere
fact that the conplainant is guilty of mala fides, would be
no ground for quashing the prosecution. In the instant case,
specific averments of facts have been made whereby it was
al l eged that the respondent had disproportionately |arge
assets. Mala fide intention of the appellant in |aunching
prosecution agai nst the respondent with a view to punish him
cannot be a reason for preventing the court of conpetent
jurisdiction from examning the evidence which may be |ed
before it, for comng to the conclusion whether an of fence
had been 'comritted or not. Allegations of nmla fides were
al so made in P.P.Sharnma’s case (supra) against the inforner.
It was held by this Court that when an information is | odged
at the police station and an offence is registered, then the
mal a fides of the i nformant woul d be of secondary
i mportance. It is the material collected during the
i nvestigation and /evidence led in court which decides the
fate of the accused person. The allegations of nala fides
against the informant are of no consequence and cannot by
itself be the basis for quashing the proceedings.

This Court has consistently taken the viewthat the
Court should not, except in extra-ordinary  circunstances,
exercise its jurisdiction under Section 482 Cr.P.C. so as to
guash the prosecution proceedings after they have been
launched. In K P.S. GIll's case (supra), it was, inter alia,
observed, that "we also give a note of caution to the effect
that the power of quashing a crimnal proceeding should be
exercised very sparingly and w th-circunspection and that
too in the rarest of rare cases; ‘that the Court wll not be
justified in enbarking upon an enquiry as to the reliability
or genui neness or otherwise of the allegations nade 'in the
First Information Report or the complaint —and that the
extra-ordinary or inherent power do not confer an arbitrary
jurisdiction on the Court to act according to its whimor
caprice".

The position of law, in this regard, has been very
succinctly stated in the abovesaid case that at the stage of
guashing an First Information Report or conplaint, the High
Court is not justified in enmbarking upon an enquiry as to
the probability, reliability or genui neness of the
al l egations nade therein. This is precisely what has been
done by the learned Judge in the present case. The First
Informati on Report having been |odged, the GCovernnment of
Mahar ashtra having accorded sanction and thereafter, the
charge having been fil ed, there was absol utely no
justification for the H gh Court to have stopped the norma
procedure of the trial being allowed to continue. It cannot
be presuned that there was no application of mnd when the
First Information Report was prepared and the sanction of
the Government obtained. The allegations as nmade in the
First Informati on Report and the order granting sanction, if
true, would clearly establish that the respondent was
rightly prosecuted and was guilty of crimnal ms-conduct.
The truthful ness of the allegations and the establishnent of
the guilt can only take place when the trial proceeds
wi thout any interruption. There was no justification for the
Hi gh Court to have exercised its jurisdiction under Article
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227 of the Constitution and Section

appeals are allowed and the judgnent
set - asi de.

482 of the Cr.P.C

guashi ng the prosecution. For the abovesaid reasons,

of the Hi gh Court

in
t he
is




