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These appeal s by special | eave are against five judges Full Bench
j udgrment of Rajasthan High Court passed in three different wit
applications whereby by a majority of 3:2, the sane have been di sm ssed.
In the wit petition out of which G vil Appeal No. 6469 of 1998 arises, the
sel ection of respondent Nos. 3 to 12 who were appointed to the cadre of
Raj ast han Hi gher Judicial Service by order dated 20th April, 1998 pursuant
to advertisenment dated 21st Decenber, 1996 and recomrendati on of the
H gh Court has been assail ed by challenging the validity of Rules 8(ii) and
15(ii) of The Rajasthan H gher Judicial Service Rules, 1969 (hereinafter
referred to as the Rules) naking only those advocates eligible for
consi deration to the post of Rajasthan H gher Judicial Service who are
practising in the Rajasthan H gh Court and courts subordi nate thereto, on
grounds, inter alia, that the same were violative of Fundanental Right,
guaranteed to a citizen of India, enshrined under Articles 14-and 16 of the
Constitution. In the wit petition, out of which Cvil Appeal No. 2411 of 1999
arises, apart fromchallenging validity of the said rules on the aforesaid
grounds, the decision of the H gh Court on.its admnistrative side was
assail ed whereby candi dature of the wit petitioner was not considered as
he was full tinme-salaried Deputy District Attorney in the State of Haryana
and being in State service was not eligible forl consideration under Article
233 of the Constitution, apart fromthe ground that he was not practising in
any such court. In the third wit petition, out of which Cvil Appeal No. 722
of 1999 arises, the selection was challenged on the ground that the sane
was made in violation of the Rules.

The High Court issued an advertisenment on 21st Decenber, 1996

inviting applications for filling up eleven posts in the cadre of Rajasthan
Hi gher Judicial Service to be filled up in terns of the Rules. The appell ant
in Gvil Appeal No. 6469 of 1998, who was a practising Advocate in the
District Court, Bareilly, a Court subordinate to the H gh Court of Judicature
at All ahabad, applied in response to the said advertisement considering
hinself to be eligible though the said advertisenment specifically provided
that a candi date nust have practised for seven years in Rajasthan Hi gh

Court or courts subordinate thereto. He submtted his application through
the District Judge, Bareilly. His application was processed by the

Raj ast han H gh Court and he was called for interview After interview the
Selection Conmittee found himneritorious and placed his nane in the
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proposed select list. However, the Full Court, in its neeting held on 19th
Decenber, 1997, did not recomend the nane of the appellant as it was

found to be de hors the Rules not being found eligible for the reason that
he had not practised for seven years in the H gh Court of Rajasthan or the
Courts subordinate thereto, which necessitated filing of wit application
bef ore the Hi gh Court.

Appellant in Cvil Appeal No. 2411 of 1999 had applied in response
to the said advertisenent but he was not called for interview and his
candi dature was not considered by the H gh Court on the ground that he
was in the service of the State of Haryana, having been appointed there as
a full-tine-salaried Deputy District Attorney. According to this appellant,
the period spent by himas Deputy District Attorney shoul d have been
treated to be period spent as a practising Advocate.

Appel lant in Cvil Appeal No. 722 of 1999 is a practising Advocate in
the Courts at Deeg (District Bharatpur) which is a court subordinate to the
Raj ast han H gh Court. ~He had applied for the post in response to the said
advertisement.. He was interviewed. The Selection Committee did not find
hi m sui table for appointment.” H s grievance is that two candi dates, who
had duly been sel ected and appointed, viz., Shri Seeta Ram and Shri Ram
Si ngh Meena had been selected by allowi ng relaxation in the m ninmm
marks fixed by the Selection Conmittee and as the Sel ection Conmittee
was not conpetent to relax the mni mum marks, their appointments were
voi d, being de hors the Rules, and prayed that the entire selection process
be quashed as the sanme stood vitiated.

Al'l the wit ‘applications were contested by the H gh Court which was
respondent no. 2 therein on grounds, inter alia, that the Rules in question
do not suffer fromthe vice of Articles 14 and 16 of the Constitution as the
condition of qualification of seven years practice as an Advocate in
Raj ast han Hi gh Court or courts subordinate thereto prescribed in the Rules
had a reasonabl e nexus with the object underlying the Rules in view of the
fact that seven years practice will enable a person to be recruited to have
sufficient know edge of |ocal laws, |ocal conditions as well as regiona
| anguage whi ch are necessary for the discharge of duties of District and
Sessions Judge efficiently and thus the Rul es were based upon a
reasonabl e classification founded on intelligible differentia having a
reasonabl e nexus to the object sought to be achieved and t hus were valid.

The claimof the appellant in Cvil Appeal No. 2411 of 1999 was resisted by
the H gh Court on the ground that he being sal aried enpl oyee of Haryana
Covernment was already in the service of that State as such was not

eligible for being considered on this ground as well apart fromthe fact that
he never practised in any such court. 1In Cvil appeal No. 722 of 1999, the
Hi gh Court took the stand that there had been no rel axati on whatsoever in
favour of any candi date as there was no m ninum nmarks fixed by the

Conmittee.

Al the three wit applications were first placed before a Division
Bench of the High Court which having entertained doubt regarding
correctness of Division Bench judgment of Rajasthan Hi gh Court in the
case of Daulat Raj Singhvi v. State of Rajasthan, 1970 Rajasthan Law
Weekly 214 and three judges Full Bench judgnment of that Court /in Min
Lal Garg v. State of Rajasthan and others, AIR 1970 Raj. 164, wherein
validity of the aforesaid Rules had been chal |l enged and uphel d, “as such
the matter was referred to a | arger Bench and the sane was accordingly
pl aced before a Full Bench of five judges. The Full Bench by a majority of
3:2 has approved the law |l aid down by the Hi gh Court in its previous
deci si ons upholding validity of the Rul es and consequently, wit application
filed by appellant of Civil Appeal No. 6469 of 1998 was di smi ssed. So far
wit application filed by appellant of Cvil Appeal No. 2411 of 1999 is
concerned, the High Court unaninmously held that an Advocate enpl oyed
with the Government as its law officer, even on terns of paynent of salary
woul d not cease to be an Advocate in terns of the Rules if the condition is
that such an Advocate is required to act or plead in courts on behalf of the
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enpl oyer and in the case on hand, it was held that as the appellant was
engaged on paynent of salary to act and plead on behal f of the

Government of Haryana in a court of |aw as an Advocate, he was eligible

to be called for interview inasnuch as the Hi gh Court was not justified in
refusing to call himfor interview Even after the najority dismssed the wit
application of this appellant as the Rules were held to be intra vires but the
Court refused to grant any relief to himin view of the fact that sel ected
candi dates had joined their duties and this appellant was yet to be
interviewed and it was not certain that he would be selected in the

interview. In view of these facts, the Court did not think it proper to quash
the entire selection and upset the appoi ntnents and accordingly, no relief

was granted in favour of this appellant but direction was given to the Court
on its adm nistrative side to process the applications of the candidates |ike
himfor direct recruitnent in Rajasthan H gher Judicial Service in future in
the light of the aforesaid observations. So far the wit application filed by
appel lant in Cvil Appeal No. 722 of 1999 is concerned, the H gh Court

unani nously di sm ssed the sane having found the same devoid of any

substance., Wile dismssing the wit application, the Court has passed

severe strictures against the appellant observing that the wit application
was filed by himw thout any sense of responsibility as the appellant who

was practising Advocate had filed the wit application in a cavalier

manner whi ch was shocking to judicial conscience. While dismssing the

wit application, the Court awarded cost of Rs. 5000/- against this

appel l ant. Hence, these appeals by special |eave.

Shri Jagdeep 'Dhankhar, |earned Seni or Counsel appearing on
behal f of the appellant in Gvil Appeal No. 6469 of 1998 subnitted that
Rules 8(ii) and 15(ii) of the Rules requiring that only those Advocates are
entitled to be considered for direct recruitnent to Rajasthan H gher Judicia
Servi ce who have practised in Rajasthan H gh Court or Courts subordinate
thereto for a period of not less than seven years and thereby debarring al
ot her Advocates practising outside the State of Rajasthan though wthin
the territory of India are ultra vires as the sane viol ates fundanental rights
of a citizen guaranteed under Articles 14 and 16 of the Constitution
i nasmuch as such a classification was not reasonable as founded on no
intelligible differentia having a reasonabl e nexus sought to be achi eved as
| aid down by a Constitution Bench of this Court in J.Pandurangarao v.
Andhra Pradesh Public Service Comm ssion 1963(1) SCR 707.
Lear ned Counsel appearing on behalf of the appellant in Cvil Appea
No. 2411 of 1999 submitted that the rejection-of his candidature on the
ground that he was already in the service of the State of Haryana by
hol di ng a sal ari ed post of Deputy District Attorney having been found to be
unjustified, the Hi gh Court should not have refused to grant relief in his
favour. Learned Counsel appearing on behalf of the appellant in G vi
Appeal No. 722 of 1999 subnitted that in the facts and circunstances of
the case, the H gh Court was not justified in passing severe strictures ' and
awar di ng heavy costs against this appellant.

Shri P.P.Rao, |earned Senior Counsel appearing on behalf of the
Raj ast han H gh Court (respondent No.2) on the other hand, subnmitted that
the aforesaid Rules are valid piece of |egislation which have been franed
by the Governor of Rajasthan in consultation with the High Court and the
same cannot be said to be violative of Articles 14 and 16 of the
Constitution as the classification has a reasonable nexus with the object
underlying the Rules, i.e., to secure services of persons having know edge
of local laws as well as regional |anguage and sufficient experience at the
Bar with a viewto secure fair and efficient adm nistration of justice and the
Rul es were framed in the year 1969, i.e., six years after the law was laid
down by a Constitution Bench of this Court in the case of
J. Pandur angarao (supra) incorporating a criteria expressly approved
therein as such the Rul es cannot be questioned as constitutionally invalid.
It has been further submitted that as validity of the Rul es has been
repeat edly approved by the Hi gh Court and all the recruitnents and
appoi nt nents have been nmade in accordance therewith, it would not be
expedi ent to unsettle the | aw which has been settled by several decisions
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of the High Court. Shri Rao, in the alternative, subnmitted that in case this
Court comes to the conclusion that the aforesaid Rules are ultra vires, the
operation of the decision may be nade prospective as during this |ong

peri od of 32 years, when the Rules remmined in force, a nunber of

sel ecti ons have been made in accordance with the Rul es and even after

the i npugned judgment passed by the Hi gh Court, one post which was

kept vacant by virtue of the interimorder passed by the H gh Court in wit
application filed by appellant in Cvil Appeal No. 6469 of 1998 has been
filled up by appointing one Shri Ura Kant Aggarwal who has been

confirmed al so after conpletion of probation period and has been

di scharging judicial functions. It was submtted that after the inpugned

sel ection, one nmore selection process started and the sane has been al so

conpl eted by nmaki ng appointnents. Thereafter, another process of

sel ection has also started and the sane will cause conplications and del ay

the further selection in case the decision of this Court is not nmade

prospecti ve. In view of the rival subnission, the question that calls for
decision of this Court is as to whether Rules 8(ii) and 15(ii) are ultra vires
Articles 14 and 16 of the Constitution?

Raj ast han Higher Judicial Services Rules, 1969 have been franed

by the CGovernor of Rajasthan in consultation with the Rajasthan H gh

Court and Rule 3(b) whereof defines the Court as the Hi gh Court of

Judi cature for Rajasthan. Rule 8(ii) and Rule 15(ii) of the Rules require
that direct recruitment to Rajasthan Hi gher Judicial Service is to be nmade
from anongst the Advocates who have practised in the Rajasthan Hi gh

Court or courts subordinate thereto, for a period not |ess than seven years.
The provisions in these Rules thus debar all ‘Advocates practising

t hroughout the country, excepting those practising in the State of

Raj ast han, even fromapplying to the post of Rajasthan Hi gher Judicia
Service much |l ess recruited. -Under Rule 20, applications received from

el i gi bl e persons have to be scrutinized. Sub Rule (2) of Rule 20 provides
for the interview of eligible candidates by a Committee of Judges of the

H gh Court of Rajasthan headed by its Chief Justice for recruitment to the
post in question and no witten test at all has been prescribed. Under Rule
20(3) of the Rules, recomendations made by a Conmittee pursuant to

the interview are required to be placed before full court with rel evant
records which is required to make final selection of the candi date suitable
for appointnent to the service in order of nmerit. ~‘Under Rule 21, the High
Court is required to recommend nanes of the candi dates to the Governor

of the State for their appointment to the service. For better appreciation, it
will be useful to refer to Rules 3(b), 8 andl5 of -the Rules which run thus:-

3(b): Court means the Hi gh Court of Judicature for

Raj ast han.

8: Sources of recruitment-Recruitment to the service
shal | be made-

(i) by pronotion from anongst the nmenbers of the

Raj ast han Judi ci al Service; or

(ii) by direct recruitnment fromthe advocat es who

have practised in the Court or Courts subordinate
thereto for a period of not |ess than seven years.

15: Qualifications:-A candidate for direct recruitnent to the
servi ce-

(i) must be a citizen of India, and
(ii) must be an advocate who has practiced in the

Court or Courts subordinate thereto for a period
of not |ess than seven years.
[ Enphasi s added]

At this place, it may be relevant to refer to certain provisions of
Raj ast han Judicial Service Rules, 1955 (hereinafter referred to as
‘ Subordi nate Judicial Service Rules) which relates to appointnent to
Raj ast han Subordi nate Judicial Service, i.e., munsifs at the grass root
level. Qualification for nunsif is prescribed by Rule 11 of the said Rules to
be a person having at |east three years practice as a | awer which would
obvi ously nean that a |l awer of three years standing irrespective of the
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pl ace of practice whether within the jurisdiction of the Rajasthan Hi gh

Court or outside its jurisdiction. It further prescribes that a candi date nust
possess thorough know edge of Hindi witten in Devnagari Script. For

proper appreciation, it would be necessary to quote aforesaid Rule which

reads thus: -

11. Qualification:-(1) No candi date shall be eligible for
recruitment to the service unless:-
(a) he is a Bachelor of Laws (Two years Course under the

ol d scheme) or Bachel or of Laws (Professional) of any
Uni versity established by Law in India and recogni sed
for the purpose by the Governor or a Barrister of
Engl and or Northern Ireland or a nmenber of the faculty
of Advocates in Scotland: and
(b) he has not | ess than three years practice as a | awer.
(2) Every candi dat e nust possess a thorough know edge of
Hi ndi witten in Devnagri ~Script.

[ Enphasi s added]

Lear ned counsel appearing on behal f of both the parties have

heavily relied upon Constitution Bench decision of this Court in the case of
J. Pandhur'angarao (supra) in which it was noticed that all the H gh Courts
have the sane status; all of themstand for the same highest traditions of
the Bar and the adm nistration of justice, and Advocates enrolled in all of
them are presuned to foll owthe sane standards and to subscribe the
same spirit of serving the cause of the admnistration of justice. I n that
case, the appellant J. Pandurangarao belonged to a fam |y which has been
settled in the district of Guntur within the State of Andhra Pradesh for
several generations past, he was born, brought up and educated in the
said district, he 'secured Bachelor of Arts degree froma college within the
State of Andhra Pradesh, whereafter, he took his LL.B. degree fromthe
Nagpur University and got hinself enrolled as an Advocate of the Mysore
Hi gh Court in the year 1954 and started practice in a court within Guntur
district in the State of Andhra Pradesh. In January 1961, the Andhra
Pradesh Public Service Commission invited applications for selection for
the posts of District Munsifs in the State of Andhra Pradesh for which the
sai d appel lant applied but his candi dature was rejected on the ground that
he did not fulfil the conditions set out in paragraph 4A(1) of the
Conmi ssions Notification published on 17th Decenber, 1960, by which the
applications were invited. According to said paragraph which was based
upon Rule 12(b) of the Andhra State Judicial Service Rules framed by the
CGovernor of Andhra Pradesh for maki ng appoi ntrent in subordinate
judiciary in the State of Andhra Pradesh according to which only those
Advocates could apply for direct recruitment as District Minisfs who have
been practising as an Advocate in Andhra Pradesh H gh Court and
actually practising in courts of civil or crimnal jurisdictionin India for a
period not | ess than three years. The appell ant before the Suprene Court
fulfilled only second condition as he was practising in subordinate court but
he did not fulfil the first condition as he had never practised in the Andhra
Pradesh Hi gh Court. As the candidature of the appellant J.
Pandur angarao was rejected, he noved this Court by filing a wiit
application under Article 32 of the Constitution for striking down Rule 12(b)
and Notification aforesaid on the ground that the sanme were ultra vires
Articles 14 and 16 of the Constitution

VWil e considering the attack on the Rule, the Court observed that

when any Rule or a statutory provision is assailed on the ground that it
contravenes Article 14, its validity can be sustained if two tests are
satisfied. The first test is that the classification on which it is founded nust
be based on an intelligible differentia which distinguishes persons or things
grouped together fromothers left out of the group; and the second is that

the differentia in question nust have a reasonable relation to the object
sought to be achieved by the Rule or a statutory provision in question. It
was observed that the object of the Rule was to recruit suitable and proper
persons to the judicial service in the State of Andhra Pradesh with a view

to secure fair and efficient adm nistration of justice, and so there can be no
doubt that it would be perfectly conpetent to the authority concerned to
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prescribe qualifications for eligibility for appointnent to the said service.
Knowl edge of local |aws as well as know edge of regional |anguage and
adequat e experience at the Bar may be prescribed as a qualification which
the applicants rmust satisfy before they apply for the post. |In that case, it
was contended before this Court that the Rules were franed to require an
applicant to possess know edge of |ocal |aws. Though this Court in the

case of Pandurangaro (supra) has expressly laid dowmn that validity of

such a rule can be sustained on the ground that the object intended to be
achi eved thereby is that the applicant should have adequate know edge of

l ocal |aws and regional |anguage, but while saying so, it has observed that
for achieving this object, the proper course could be to prescribe a suitable
exam nati on which a candidate shoul d pass whereby know edge of |oca

| aws can be tested.

In the case of Pandurangarao (supra), this Court found that even
according to stand of the State, the Rules could not be sustained as the
obj ect that a person nust have -adequate know edge of |ocal |aws could
not be achieved by the Rules in view of the fact that according to
requirenent, only that person is entitled to apply for recruitnent to the post
of subordinate judicial service in the State of Andhra Pradesh who is
practising as an Advocate of Andhra Pradesh H gh Court and has been
actually practising in courts-of civil or crimnal jurisdiction throughout the
territory of India.

In the present case, the attack to the Rule has been resisted on the

sol e ground that the classification, confining Advocates practising in the
Raj ast han Hi gh Court or courts subordinate thereto for being eligible for
consi deration to Rajasthan Hi gher Judicial Service, has reasonabl e nexus
that they have know edge of |ocal laws and regional |anguage. Question is
whet her, in fact, this ground, exists or not? Rule 11 of the Rajasthan
Judicial Service Rules which relates to appoi ntment in subordinate Judicia
Service in Rajasthan |ays down that any Advocate who has practised in

any court throughout the territory of-India is eligible for the post of Minsif.
For the post of Minsif, know edge of |ocal |aw and regional |anguage is
much nore required. The said Rule 11 further |ays down that a candidate
must possess a thorough know edge of Hindi witten in Devnagri Script.
Thus for recruitnment to the post of Munsif, there is no requirenent that a
person shoul d have know edge of local |aws and regional |anguage. |If for
appoi ntnent in subordinate judicial service, neither there is any

requi rement of know edge of local |aws nor regional |anguage, we really
fail to understand how the sane is required for higher judicial service in the
very sane State, i.e., in the State of Rajasthan. Thus, we find that the
ground taken by respondent No.2, that purpose of framing such a rule is
know edge of local |aw and regional |anguage in order to stand the test of
Article 14 of the Constitution, is fallacious

Indian Constitution is basically federal in formand i's marked by the
traditional characteristics of a federal system namely, supremacy of the
Constitution, division of power between the Union and States and
exi stence of an independent judiciary. From Kashnir to Kanyakumari, the
country is one and there is no intelligible differentia which distinguishes
Advocates practising within the State of Rajasthan and those practi sing
out si de Raj ast han but within the territory of India.  In the case of
Pandur angarao( supra ), this Court observed that throughout the country
in the curriculum study of inportant local laws is generally included apart
fromgeneral |aws, which would neet the requirenent of know edge of

i mportant local laws. |In that very case, as already stated, it was further
observed that for know edge of |ocal |laws, a suitable exanination may be
conduct ed which a candi date should pass. The Court thus observed in

that case at page 717 which runs thus:-

It is not clear that the inpugned rule can effectively neet the
al | eged requirenent of the know edge of local laws. |f the

obj ect intended to be achieved is that the applicant shoul d
have adequate know edge of |ocal |aws, the usual and proper
course to adopt in that behalf is to prescribe a suitable
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exam nati on whi ch candi dates shoul d pass, or adopt sone
other effective nethod. No naterial has been placed before
us to show that the alleged requirenment about the know edge
of local laws can be nmet on the two grounds suggested in
support of the validity of the rule. Besides, study of genera
| aws prevailing in the country as a whole, and the study of
i mportant local |aws are generally included in the curricul um
prescribed for the | aw Degree, and obtaining a Law Degree
which woul d entitle a person to be enrolled as an Advocate, in
substance, meets the requirenent of the know edge of
i mportant |ocal |aws.

[ Enphasi s added]
The matter may be exami ned from another angle as a lawer is required to
be well versed with the first principles of law for practising in any court and
even |l ocal |aws are based upon first principles and the requirenment can be
nmet either by prescribing a witten test incorporating |local laws as well or
in cases where there is practice of taking interview al one, by putting
questionsin relationto local laws as well and in that manner know edge of
a person in relation to local law can be tested. The appellant in G vi
Appeal No. 6469 of 1998 was interviewed by Conmittee of Judges of the
H gh Court headed by its Chief Justice which found himfit for appointnment
to the post of Higher Judicial Service in Rajasthan and nmade
recomendations in his favour but his candidature was rejected by Ful
Court of the Hi gh Court as he was not eligible under the Rules. Thus, we
find that none of the two tests enunerated . in the case of J.Pandurangarao
to sustain validity of Rule on the ground of infraction of Article 14 of the
Constitution is available as it could not be shown that the classification on
whi ch the Rul es were founded was based on an intelligible differentia and
the sane had a reasonable relation to the object sought to be achieved in
framng it.

The view taken in the case of Pandurangarao (supra) is on the
same lines as decided by earlier Constitution Bench of this Court in the
case of Rameshwar Dayal v. State of Punjab and others, AIR 1961 S. C
816 in which the appoi nt ment of five persons in Punjab H gher Judicia
Servi ce was chal |l enged before the Punjab H gh Court by filing wit
application on the ground that these persons had not practised for a period
of seven years in the Punjab H gh Court but out of ‘the period of seven
years, for few years, they had practised in Lahore H gh Court before
partition of the country and after partition, the Punjab H gh Court. The wit
application was dism ssed on the ground that for reckoning  the period of
seven years, the period of practice in both the H gh Courts shall be
counted for the purpose of Article 233 of the Constitution and agai nst said
j udgrment, when appeal was brought to this Court, judgrment of the High
Court was upheld and it was laid down that for reckoning seven years
standi ng of a person at Bar period of practice in both the H gh Courts shal
be count ed.

Shri Rao appearing for the respondent No.2 submitted that as the
Rul es have been holding the field for the Iast nore than 32 years, the law
settled by Division Bench and Full Bench deci sions of Rajasthan High

Court in all these years should not be unsettled by reversing the same. In
support of his subm ssion, |earned Counsel has placed reliance upon
various decisions of this Court as well as of Privy Council. In the case of

Col l ector of Central Excise, Madras vs. Ms Standard Motor Products

and others, (1989) 2 SCC 303, it has been laid down that |ong standing
settled practice of the Court would not be disturbed. In the case of Kattite
Val appi| Pat humma and others v. Tal uk Land Board and others, AR

1997 SC 1115, it has been observed that no interference should be made

with old decision unless and until it is manifestly found to be wong or
unfair. In the case of Andhra Pradesh State Road Transport

Corporation v. MGQrivi Reddy and others, (1992) 4 SCC 72, it was

ruled that if Supreme Court by its interimorders pernmitted State
CGovernment to act on a schene and al so giving opportunities to the
operators to apply to the Government for nodification of the scheme if they
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feel aggrieved and the schenme remained in operation wthout any

objection fromthe operators, as such the interimorder passed by this
Court should not be disturbed. In the case of |nder Mohan Lal vs.

Ranmesh Khanna, (1987) 4 SCC 1, it has been laid down that where a

settled law | aid down by the Hi gh Court prevailing in an area for |ong and
transaction conpleted in accordance with the law so laid down, this Court
woul d not normally interfere with it. In the case of Thanma Venkat a
Subbamma (dead) by LR v. Thanmma Rattamma and ot hers, (1987) 3

SCC 294, it has been observed that there is long series of decisions of

H gh Courts laying down uniformly that a gift by a coparcener of his

undi vided interest in the coparcenary property either to a stranger or to his
rel ation without the consent of the other coparceners is void and as this
state of |aw has prevail ed for decades, the Court should not upset such

| aw except under conpelling circunmstances. In the case of Assistant
District Registrar, Co-operative Housing Society Ltd. vs. Vikranbha

Ratilal Dalal and others, 1987 (Supp) SCC 27, the vires of Section

96(1) (c) of the CGujarat Co-operative Societies Act, 1961, was struck down
by the H gh Court and this Court while finding no justification to interfere
with the viewtaken by the Hi gh Court observed that as the decision
operated for sixteen years on this ground as well no interference is called
for. In-the case of Attorney-CGeneral of Ontario and others vs. Canada
Tenper ance Federation and others AR 1946 Privy Council 88, Ambika

Prasad M shra vs. State of U P.and others(1980) 3 SCC 719 and

Mahesh Kumar Saharia vs. State of Nagal and and others (1997) 8 SCC

176, the Courts refused to reconsider correctness of its own decisions on
the ground that the same have been foll owed in several cases.

From a perusal of these decisions, it appears that the sane do not
support the respondents much rather run nore counter to their subm ssion
It has been observed that there should be nointerference with the law laid
down in the old decisions nerely on the ground that different viewis
possi bl e but the Court would be justified in interfering if decisionis
mani festly wong or unfair. |In the present case, we have clearly held that
the Rules are violative of Articles 14 and 16 of the Constitution, as such
Di vi si on Bench and Full Bench deci sions of Rajasthan Hi gh Court are
mani festly wong and if the law | aid down therein is approved, the same
woul d be unfair to nenbers of the Bar practising in‘all the courts
t hroughout the country, excepting the State of Rajasthan. Thus, we have
no option but to hold that Rules 8(ii) and 15(ii) are 'ultra vires Articles 14
and 16 of the Constitution and liable to be struck down.

Last submission of Shri Rao is that in case the Rules are held to be
ultra vires, the decision nay be nmade prospective in operation as for a
peri od of 32 years, when the Rules remained in force, innunerable
appoi nt nents have been nade t hereunder which should not be disturbed
to avoid Il ot of conplications. 1t is now well settled that the courts can
make the law laid down by it prospective in operation to prevent
unsettl ement of the settled positions and adm nistrative chaos apart from
neeting the ends of justice. |In the well-known decision of this Court in
|.C.Golak Nath & Ors. vs. State of Punjab & Anrs. ,  (1967) 2 SCR 762
the question had arisen as to whether the decision'in that case shoul d be
prospective or retrospective in operation and the Court took into
consi deration the fact that between 1950 and 1967, as nany as twenty
amendments were nmade in the Constitution and the |egislatures of various
States had made | aws bringi ng about an agrarian revolution in the country
whi ch were nmade on the basis of correctness of the decisions in Sr
Sankari Prasasd Singh Deo vs. Union of India and State of Bihar, 1952
SCR 89 and Sajjan Singh vs. State of Rajasthan, (1965) 1 SCR 933 viz.,
that the Parliament had the powers to anend the Fundanental Rights and
that Acts in regard to estates were outside the judicial scrutiny on the
ground they infringed the said rights. To neet the then extraordinary
situation that nmay be caused by the said decision, the Court felt that it
nmust evol ve sonme doctrine which had roots in reason and precedents so
that the past may be preserved and the future protected. In that case it
was | aid down that the doctrine of prospective overruling can be invoked




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

10

only in matters arising under the Constitution and the same can be applied
only by this Court inits discretion to be noulded in accordance with the
justice of the cause or matter before it.

Accepting the | ead given in the above decision, this Court has since

extended the doctrine to the interpretation of Ordinary statues as well. In
the cases of Waman Rao & Ors. vs. Union of India & Os., (1981) 2 SCC

362, Atam Prakash vs. State of Haryana & O's., (1986) 2 SCC 249,

Orissa Cenent Ltd. vs. State of Orissa & Os., 1991 Supp. (1) SCC 430,

Uni on of India vs. Mhd. Ranzan Khan, (1991) 1 SCC 588 and

Managi ng Director, ECIL, Hyderabad & Os. vs. B. Karunakar & Os.,

(1993) 4 SCC 727 the device of prospective overruling was resorted to

even in the case of Ordinary statutes. W find in the fitness of things, the
| aw decided in this case be declared to be prospective in operation

Appellant in Gvil Appeal No. 6469 of 1998 who was found eligible by

the Conmittee, appeared. in the interview, found fit by it and reconmended
for appointnment to the Hi gher Judicial Service but could not be appointed
as the Full Court found that he was not eligible and one post for himwas
kept reserved by virtue of interimorder of the Hi gh Court but in view of
di smi ssal of the wit application, the said post has been filled up by
appoi nting one Shri Uma Kant Aggarwal -respondent No. 13. W feel it
woul d be just and proper to direct the H gh Court to recomend his name
to the Governor for appointnment to Rajasthan Hi gher Judicial Service

agai nst one of the /existing vacancies as according to the stand taken by
the H gh Court, posts are still vacant.

So far appellant in Cvil Appeal No. 2411 of 1999 is concerned, the
Hi gh Court has in view of decision of this Court in Cvil Appeal No. 3021/97
(Sushma Suri vs. CGovt. of National Capital Territory of Del hi and anot her)
declined to grant relief in his favour. Learned counsel appearing on behalf
of the appellant could not point out any error in the aforesaid judgnent
rendered by the Hi gh Court. Therefore, it is not possible to grant any reli ef
to him W nmay, however, observe that the H gh Court woul d process the
applications of the candidates like this appellant for direct recruitnent to
the Rajasthan Hi gher Judicial Service in future as this appellant has been
found eligible to be considered.

In Cvil Appeal No. 722 of 1999, the only ground of attack is the

strictures passed by the Hi gh Court against the appellant and inposition of
costs. In the facts and circunstances of the case, we are of the view that it
will be just and proper to expunge the remarks against the appellant from

the i npugned judgnent and to upset the order awarding costs:

In the result, Civil Appeal No. 6469 of 1998 is allowed, the inpugned
j udgrment passed by the Hi gh Court upholding the Rules is set aside and
Rules 8(ii) and 15(ii) are struck down being violative of Articles 14 and 16
of the Constitution. It is made clear that this judgrment will not affect any
appoi ntnent nade prior to this date under the Rules which have been
found to be invalid hereinabove. The H gh Court woul d be well advised to
take up the process of selection, already started, =~ de novo in accordance
with this judgnment and will now recommend name of the appellant-Gnga
Ram Mool chandani to the Governor of Rajasthan for making appointnent
to Rajasthan Hi gher Judicial Service against one of the existing vacancies.
Cvil Appeal No. 722 of 1999 is allowed, the strictures passedin the
i mpugned judgnent agai nst the appellant are expunged and the order
awardi ng costs upon him is set aside. Cvil Appeal No. 2411 of 1999 is
di sm ssed subject to the observations above. In the circunmstances, there
will be no order as to costs.
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