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PETI TI ONER
PREM ER BREWERI ES ETC.

Vs.

RESPONDENT:
STATE OF KERALA

DATE OF JUDGVENT: 18/ 12/ 1997

BENCH
S. P. BHARUCHA, SUHAS C. SEN

ACT:
HEADNOTE
JUDGVENT:
THE 18TH DAY OF DECEMBER, 1997

Present:

Hon" bl e the Chief Justice

Hon’ bl e M. Justice S.P. Bharucha

Hon' bl e M. Justice Suhas C.Sen
A. S. Nanbi ar, Sr. Adv., Sunil Gupt a, Ms. A K Ver na,
C. N. Sreekumar, G Prakash, M. Bina Gupta, P.P.  Vineeth,

K MK Nair and Vipin Nair, Advs. with himfor the appearing
parties.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
(Wth C.A Nos. 4871-74/91, 232/92, 6683-85/95, 6732-36/95
and SLP (C) Nos. 6063-65/91).
Sen, J.

Prem er Breweries Linited, the appellant herein, is a
deal er in Indian Made Foreign Liquor. ~The liquor is sold. in
bottl es packed in cardboard cartons. The dispute in-this
case arose in course of sales tax assessnent for the year
1982- 83. Before the Assessing Oficer the assessee’'s case
was that the cardboard cartons will have to be taxed at the
rate of 8%under Entry 97 of the First Schedule of the
Keral a CGeneral Sales Tax Act, 1963 and not at the rate of
50% applicable to sale of liquor. The appellant’s case was
that it had charged its custoners separately for the liquor
and the cartons. Thee was no reasons to include the val ue
of the cartons in the value of the |liquor for the purpose of
levy of tax. Initially, the assessee’s stand was accepted by
the Assistant Comm ssioner of Sales Tax and an assessnent
order was passed accordingly.

Later on the Deputy Conm ssioner, Pal ghat, thought that
an error has been committed in the assessnent order and in
exerci se of his revisional power under Section 35 of the Act
he set aside the assessment order. The Deputy Comm ssi oner
was of the view that the Assessing Authority had erroneously
levied tax at the rate of 8% on packing material viz.
cardboard cartons. As per Section 5(5) of the Kerala
CGeneral Sales Tax Act, where goods sold were contained in
containers or were packed in any packing material, the rate
of tax and the point of |evy applicable to such containers
or packing nmaterials, as the case may be, should, whether
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the price of the containers or the packing materials was
charged separately or not, be the sane as that applicable to

goods contai ned or packed. In determ ning turnover of the
goods, the turnover in respect of the containers or packing
materials will have to be included therein.

Thereafter, the assessment was revised in the manner
i ndicated by the Deputy Conm ssioner. The view of the
Deputy Comm ssioner was uphled by the Tribunal and al so the
H gh Court.

According to the appellant, the H gh Court has
over|l ooked the fact that the containers were separately
charged on the invoices raised by the appellant and the
custoners paid separately for the liquor and the containers.
There is a specific Entry in the First Schedul e under which
tax has to be levied at the rate of 8% on the containers.
It was not open to the Assessing Authority to include the
val ue of the containers  in the value of the liquor for the
pur pose of cal cul'ating the assessee’s turnover. Secondly, it
has been contended that the cardboard cartons, in any event,
are secondary containers provided for protection of the
bottles in_which the liquor was sold. The bottles were the
primary containers of beer. The cartons were provided to
ensure that the beer  bottles were not broken in transit.
Therefore, the turnover of the cartons could not in any way
be included in the turnover of the 'beer sold by the

appel | ant . Lastly, /a point was taken that under the Keral a
CGeneral Sales Tax Act, a single point duty is leviable on
the cardboard cartons. This duty has al ready been paid on

these cartons by the manufacturers. Further levy on these
cartons at the point of tine when was sold will be contrary
to law. A large nunber of decisions were cited on behal f of
the appellant as well as the respondents in support of their
contentions.

Before exanmining the decisions, it will be useful to
refer to the relevant provisions of the Kerala Ceneral Sales
Tax Act. Tax on sal e or purchase of goods has been inposed

by Section Act. Tax on sale or (purchase of goods has been
i nposed by Section 5 of the act. Sub-sections (5) and (6) of
Section 5 of the Act provide:

"5(5). Not wi t hst andi ng anythi ng

contained in sub-section (1) or

Sub-section (2), but subject to

sub-section 6 where goods sold are

contained in containers or are

packed in any packing materials,

the rate of tax and the point of

| evy applicable to the containers

or packing materials, as the case

may be, shall, whether the price of

the containers or packing materials

is charged separately or not, be

the sane as those applicable to

goods contai ned or packed, and in

determ ni ng turnover of the goods,

the turnover in respect of the

containers or packing materials

shal | be included therein.

5(6). VWere the sale or purchase

of goods cont ai ned in any

contai ners or packed in any packing

materials in exenpt fromtax, then

the sale or purchase of such

containers or packing materials

shall al so be exenpt fromtax."

The | anguage of sub-section (5) and (6) of Section 5 is
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cl ear and unanbi guous. These two Sub-sections deal with the
net hod of valuation of packed goods and the rate of tax
payabl e t hereon. The rules laid down are: (1) Were goods
sold are contained in a container or packed in any packing
material, the rate of tax payable on the containers shall be
the sanme as that applicable to the goods contained or
packed. (2) This will be the position even if price of the
containers or packing materials is charged separately, (3)
The turnover of the goods will include the turnover in
respect of containers or packing materials in which the
goods are contained or packed. (4) The point of levy of the
tax on the containers or the packing materials will be the
sanme as applicable to the goods contained or packed. (5) If
the sale or purchase of goods contained in a container or
packed in a packing material is exenpted fromtax then no
tax shall be payable on the sale or purchase of the
contai ners or packing materials in which the goods are sold.

The underlying idea behind these rules is that packed

goods are’ to be taxed as conposite units. In calculating
the turnover of the goods, the turnover of the containers
will have to be included.  The appropriate rate of tax wll
be the rate payable on the -goods. It will not make any
difference, if the containers are shown to have been sold
and charged separately. The logical " corollary to this
principle is that when the goods are exenpted from
tax, no tax s leviable on the containers. This will be the

position even when the goods and the containers are sold and
charged separately.
Various rates of tax have been fixed by the Act of sale

or purchase of various types of goods. I'f the goods are
sold in packages or containers then for~ the  purpose of
i mposition of tax, the turnover of goods will have to be

calculated by the including thereinthe turnover of the
packages or the containers. The rate of tax applicable to
the turnover so calculated w.ll be the rate payable on the
goods contained in the containers, the tax payabl e on beer
will be the appropriate rate of tax payable on the turnover
calculated in the manner stated hereinabove. It has not
been found by any of the authorities who heard the case that
the carton were specially provided for protection of the
bottles and bottled beer wusually was not delivered .in
cartons even in cases of bulk sales. The argunent based on
secondary packing is m sconceived.

On behal f of the appellants, it has been cont ended that
sub-sections (5) and (6) of Section 5 are based upon an
inarticulate premise that actual sale of the containers or
packing has been made along wth the goods contained

t herein. These provisions wll not apply if the goods and
the containers are actually sold view of the clear |anguage
f the statute. When packed goods are sold, provisions of
sub-sections (5) and (6) will apply. There will be one rate
of tax and one point of Ilevy for such packed goods. This
rule will apply "whether the price of the containers or
packing is charged separately or not". In view of ‘this,

there is no scope for any assunption that sub-section (5)
was based on an inarticulate prenise that the provisions of
that sub-section wll not apply if the goods and the
containers are sold and charged separately.

M. Sunil Gupta, on behalf of the appellant referred us
to two decisions of this Court in support of his contention
that if the containers were shown to have been sold
separately, then the provisions of sub-section (5) of
Section 5 will not apply. The first case relied upon for
this proposition is the judgment of this Court in the case
raj Steel & Os. vs. State of AP. & Os. 91989) 3 SCC 262
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where the question of validity of Section 6-C of the Andhra
Pradesh General Sales Tax Act was examined by this Court.
Section 6-C of the Act provided:

"6-C. Levy to tax on packing

mat eri al

Not wi t hst andi ng anyt hi ng in

sections 5 and 6A, where the goods

packed in any nmaterials are sold or

purchased, the materials in which

the goods are so packed shall be

deenmed to have been sol d or

purchased along wth the goods and

the tax shall be [leviable on such

sal e or purchase f the materials at

the rate of tax, if any, as

applicable to the sale or, as the

case my be, purchase «of goods

t hensel ves.”

That ‘was ~ al so-a case where bottled beer was sold in
cartons and cenent was sold in gunny bags. R S. Pathak, C. J.
Pointed out in that case that there could be three types of
cases :

"It is comonly  accepted that a

transaction of ~ sal e may consi st of

a sale of /the product and a

separate sale of the container

housi ng the product with respective

sal e considerations for the product

and the container separately; or it

may consi st of ~a sale of the

product and a sal e of the container

but both sales being conceived of

as integrated conponents of a

single sale transaction; or,  what

may yet be a third case, it may

consist of a sale of the product

with the transfer of the container

wi t hout any sal e consi derati on

therefor."

Dealing with the deeming provision of Section 6-C,
Pat hak, C.J. observed

"Turning to Section 6-C of the Act,

it seense to envisage a case where

it is the goods which are sold and

there is not actual sale of the

packing material. The section

provides by legal fiction that the

packi ng material shall be deenmed to

have been sold along with the

goods. In other words, although
there is no sale of the packing
material, it wll be deenmed that
there is such a sale. In that
event, the section declares, the
tax will be |eviable on such deened

sal e of the packing material at the
rate of tax applicable to the sale

of the goods thensel ves. It is
difficult to conprehend the need
for such a provision. It can at

best be regarded as a provision by
way of clarification of an existing
| egal situation.”

Pat hak, C. J. ultimately concl uded:
"We find it difficult to accept the
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contention of the appellants that a

rate applicable to the packing

material in the Schedul e shoul d be

applied to the sale of such packing

material in a case under Section 6-

C, when in fact there was no such

Section 6-C, when in fact there was

no such sale of packing materia

and it is only by legal fiction

and for a limted purpose, that

such sale can be contenplated. In

the circunstances, no guestion

ari ses of Secti on 6-C being

constitutionally discrimnatory,

and therefore invalid."

It has to be borne inmnind that a deem ng cl ause may be
used in a statute  for very many purposes. It was observed
by Lord Radcliffe in St.Aubyn (L.M) vs. A G (No.2) (1952)
AC 15.

"The word ’'deened is used a great

deal in noder n | egi-sl ation

Sonetimes it is used toinmpose for

the purposes of a  statute an

artificial construction of a word

or phrase that would not otherw se

prevail . Sonetinmes it is used to

put beyond doubt a particular

construction that might otherw se

be uncertain. Sonetines it is used

to give a conprehensive description

that includes what is obvious, what

is uncertain and what is, in the

ordi nary sense, inpossible."

Pat hak, C.J. was of the view that in Section 6-Cthe
deem ng clause should be given a restricted neaning and at
best, should be regarded as a provision by way of
clarification of an existing legal situation. I'n ot her
words, the deem ng clause nerely restated what was ot herw se
obvi ous.

Pathak, C.J. by giving a restricted neaning to the
deeming clause ruled out the possibility of taxing the
packing material or the containers in cases where only the
goods were sold but the packing material or the containers
were not actually sold.

Thi s observation of Pathak, C. J. does not help M.
GQupta’'s case in any way in the facts of this case.” In the
case before wus, not only the beer but also the cardboard
cartons wee actually sold. In fact, the ‘assessee was
willing to pay tax on the containers at the rate of 8% The
gri evance of the assessee was that he was called upon by the
Deputy Comm ssioner to pay tax at 50% which is the rate of
tax payable on the beer itself. As we have noted earlier
the provisions of sub-section (5) of Section 5 of the Keral a
CGeneral Sales Tax Act are quire clear in this regard and the
Deputy Comm ssioner’s decision was in accordance wth the
I aw.

The next contention of M. CGupta was that Pathak. C. J.
was also of the viewthat if the containers or the packing
materials were shown to have been sold separately, two
separate transactions may have taken place. 1In such a case
the containers or the packing naterials may not be taxed
along with the goods contained or packed w thout further
investigation into the facts to decide whether the two
transactions were really one integrated transaction

This difficulty arising out of the restricted neaning
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given to the deemng clause in Section 6-C of the Andhra Act
has been obviated by specific provisions of Section 5(5) of
the Kerala Act by providing that the turnover of the goods

will include the turnover in respect of the packing
materials or the containers. The containers or the packing
materials will be taxed at the sane point and at the same

rate at which the goods are to be taxed. This rule wll
apply "whether the price of the containers or the packing
materials is charged separately or not." Therefore, even in
case where the containers are separately sold, the turnover
of the goods will include the turnover of the containers and
the appropriate rate of tax on such turnover wll be the
rate of tax payable on the goods.

M. GQupta next drew our attention to the case of
Vasavadatta Cements vs. State of Karnataka & Anr. (1996) 2
SCC 88, where another Bench of this Court has followed the
principle laid down by Pathak, C J. in the Raj Steel’s case.
In that case a Bench of two Judges of this Court dealt with
Section 5(3-D) of the Karnataka General Sales Tax Act, 1957.
The provisions of Section 5(3-D) of the Karnataka Genera
Sal es Tax - Act—and the Provisions of Section 5(5) of the
Keral a CGeneral Sales Tax Act are similar. The provisions of
the Karnataka General “Sal es” Tax Act were as under

"5 Levy of tax on sale or purchase

of goods

(3D). Not wi t hst andi ng anyt hi ng

contained in the Act where goods

sold or purchased are contai nedin

containers or are packed “in any

packing materials liable to tax

under this Act, the rate of tax and

the point of levy applicable to

turn over of such containers or

packing materials, as the case may

be, shall whether the containers or

the packing materials have al ready

been subjected to tax wunder this

Act or not or whether the price of

the containers or of the packing

materials is charged separately or

not , be t he same as t hose
applicable to goods contained or
packed.

Provided that no tax wunder this
sub-section shall be leviable if

the sale or purchase of goods

contained in such containers or

packed in such a packing materials

is exenpt fromtax under this Act."

The Karnataka General Sales Tax Act takes notice of the
fact that where the goods are sold in containers or packing
materials such packing materials nmay have already been
subjected to tax under the Act. But the provisions of
Section 5(3-D) w Il apply even (1) when the containers or
packing materials have al ready borne tax; and (2)
containers or packing materials were charged separately.
Sub-section (3-D) lays down that where the goods were sold
or purchased in containers or packing naterials liable to
tax under that Act, the rate of tax and the point of |evy
applicable to turnover of such containers or packing
materials, as the case many be, shall be the sane as
applicable to the goods contained or packed. These
provisions are very simlar to the provisions of sub-section
(5) of Section 5 of the Kerala Act. There is also a proviso
to the Karnataka Act which is very sinmlar to sub-section
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(6) of Section 5 of the Kerala Act. It lays down that no
tax shall be leviable if the sale or purchase of goods
contained in the containers or packed in the packing
materials was exenpt from tax under the Act. In other

words, when the goods contained in the containers were
exenpt fromtax, then no tax can be levied on the containers
under sub-section (3-D) of Section 5 of the Karnataka Act.
Section 6-C of the Andhra Act does not contain any such
speci fic provisions.

M. CQupta contended that in spite of these specific
provi sions of the Karnataka Act, this Court had no
difficulty in Vasavadatta' s case in applying the principles
laid down by Pathak, CJ. in the case of Raj Steel
Therefore, this present case, which is to be decided on
simlar provisions of the Kerala Act, nust be decided on the
sane basis.

We are of the viewthat ~in Vasavadatta's case, this
Court overl ooked the marked dissimlarity between Section 6-
C of the Andhra Act and Section 5(3-D) of the Karnataka
General Sales Tax Act. W are also of the viewthat sub-
sections (5) —and (6) of the Kerala General Sales Tax Act
will have to be construed uninfluenced by the decision of
the Court in Raj Steel’'s case where Pathak, C.J. construed
the deemi ng provisions in Section 6-C of the Andhra Act in a
narr ow sense. Section 6-Cdid not contain any specific
provisions for including the turnover of the goods. There
were also no specific provisions inthe Andhra Act to | evy
tax on the packing materials and the containers at the rate
applicable to the goods even in a case where the price of
the containers or ~the packing materials were charged
separately. W are also of the view that the nere fact that
the containers and the goods were sold separately or charged
separately will not make any difference in the matter of
conputation of the turnover of the goods and determi nation
of tax or the rate of the tax and the point at which the tax
will be |evied under Section 5(5) of the Kerala Act.

Section 5(3-D) of the Karnataka Act, if anything, is
nore specific than Section 5(5) of the Kerala Act / which
deals with cases where the goods sold or purchased are
contained in containers or are wpacked in any  packing

material. It specifically provides that the rate of tax and
the point of levy applicable to turnover of such containers
or packing materials will be the same as those applicable to

the goods contained or packed. This rule will apply even in
a case where the containers or the packing nmaterials had
al ready been subjected to tax under the ‘Act, It also
provides that the rule will apply "whether the price of the
containers or the packing materials is charged separately or
not". In view of these clear provisions of Section 5(3-D)
of the Karnataka Act and the corresponding provisions of
Section 5(5) of the Kerala Act there is no basis for the
argunent that if the price of the goods and the price of the
containers or packing materials are separately charged, the
provisions of the aforesaid two sections will not be applied
at all. In the context of these provisions, there was no
scope for invoking the principle laid down in Raj Steel’s
case for nmaking any inquiry as to whether the containers or
packing materials were sold along with the goods or separate
bills were made in respect of themor whether they were
separat el y charged. The lawis quite clear that when the
goods contained in containers or packed in packing materials
are sold the containers and the packing materials will have
to be taxed at the sane rate at which the goos are liable to
be taxed. It will not make any difference if the price
payable for the containers or packing materials are shown




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

separately in the bills raised by the seller

We shall now deal with another point urged on behal f of
t he appel I ant . It has been contended that the cardboard
cartons have already borne tax under the Entry "paper, other
than the newsprint, cardboard and their products” in the
First Schedule of the Act. It is a single point tax. The
cardboard cartons cannot be taxed once again when sol d al ong
with the beer.

There are two answers to this contention. Sub-section
(5) of Section 5 specifically provides that the rate tax and
poi nt of levy applicable to the goods sold. Therefore, even
if the cartons have already been subjected to tax by virtue
of specific provisions of Section 5(5) they will be liable
to tax at the sane point and at the sane rate as the goods
cont ai ned t herein.

Moreover, the packing materials as such are not being
taxed under sub-section (5) of Section 5 of the Act. The
subj ect-matter _of tax are the goods packed in the

cont ai ners. In calculating the turnover of the goods,
packing materials will have to be taken into account. The
packing materials wll betaxed at the same rate and at the

sane point as the goods contained in the packing materi al
This is because the goods are sold packed in containers and
are charged accordingly. This is a rule of computation of
the turnover of the goods. If notax is ultimately found
| eviable on the goods then no tax can be levied on the
containers in which the goods are contained.

In view of the above, the appeals are di snissed.

There will be no order as to costs.
(C. A Nos. 4871-74/91,  232/92, 6683-95, 6732-36/95 and SLP
(O Nos. 6063-65/91)

In view of the above decision in Civil Appeal No. 4870
of 1991, these appeals and special leave petitions are also
di sm ssed




