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CASE NO. :
Appeal (civil) 703 of 2008

PETI TI ONER
STATE OF CHHATTI SGARH & ORS

RESPONDENT:
RAMAVTAR ROAD CONSTRUCTI ONS PVT. LTD.

DATE OF JUDGVENT: 22/01/2008

BENCH
ALTAVAS KABI R & P. SATHASI VAM

JUDGVENT:
JUDGVENT

ORDER
(Arising ‘out of SLP(C) No. 3942/ 06)

Leave granted.

The respondent herein appears to have entered into contracts with different
departments of the State of Chhattisgarh for execution of certain works. The
contracts entered into between the parties provide for reference of disputes
between the parties toarbitration. The said provision is contained in clause 29
of the Agreenent which provides as follows :-

\ 0230 ause 29 \ 026 Except as otherwi se provided in this contract al
guestions and disputes relating to be neaning of the specifications,
desi gns draw ngs and instructions herein before mentioned as to thing
what soever in any way arising out of or relating to the contract,
desi gns, draw ngs, specifications, estinmate, concerning the works, or
the execution or failure to execute the sane, whether arising during
the progress of the work, or after the conpletion or abandonnent
thereof shall be referred to the Superintending Engineer in witing for
his decision for his decision, withina period of 30 days of such
occurrence. There upon the Superintendi ng Engi neer shall give his
witten instructions and/or decisions within a period of 60 days of
such request. This period can be extended by mutual consent  of
parties.

Upon receipt of witten instructions or decisions, the parties shal
pronptly proceed wi thout delay to conply such instructions or
decisions. |If the Superintending Engi neer fails to give his
instructions or decisions in witing within a period of 60 days or
nmutual ly agreed tine after being requested and if the parties are
aggri eved agai nst the decision of the Superintendi ng Engi neer the
parties may within 30 days prefer an appeal to the Chief Engineer
who shall afford an opportunity to the parties of ‘being heard and to
of fer evidence in support of his appeal. The Chief Engineer wll give
his decision within 90 days. |If any party is not satisfied with the
deci sion of the Chief Engineer he can refer such di sputes for
arbitration to an Arbitration Tribunal to be constituted by the State

Government. In case such an Arbitration Tribunal is not constituted
by the State Governnment, then the aggrieved party shall invoke
Arbitration and Conciliation Act, 1996 \026 as anended till the date of

such reference.\ 024

It is to be noted that arbitration proceedings in the State of Madhya Pradesh
wer e bei ng conducted under the Madhya Pradesh Madhyast ham Adhi kar an
Adhi ni yam 1983, which provided for the constitution of an Arbitration
Tribunal. Pursuant to the Madhya Pradesh State Reorganization Act, 2000, the
State of Chhattisgarh was carved out of Madhya Pradesh with effect from 1st
Novenber, 2000. In ternms of the aforesaid Act the Tribunal constituted under
the Madhya Pradesh Madhyast ham Adhi karan Adhi ni yam 1983, continued to
function to exercise jurisdiction over the State of Chhattisgarh for a period of
two years fromthe appointed day. According to the above, the Arbitration
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Tri bunal constituted under the Madhya Pradesh Madhyast ham Adhi kar an
Adhi ni yam 1983, continued to have jurisdiction in the State of Chhattisgarh
upto 31st Cctober,2002. The said Tribunal, thereafter, ceased to have
jurisdiction in the State of Chhattisgarh wth effect from 1st Novenber, 2002.

As it appears fromthe materials on record, the State CGovernment of
Chhattisgarh adopted the Madhya Pradesh Madhyast ham Adhi kar an
Adhi ni yam 1983, and restyled the same as Chhatti sgarh Madhyast ham
Adhi karan Adhi ni yam 1983, and the Arbitration Tribunal was constituted by
the State of Chhattisgarh under Section 3 of the Chhattisgarh Madhyast ham
Adhi karan Adhi niyam 1983 with effect from 1st March, 2005. However, the
said Tribunal, so constituted by the State Government, started functioning only
with effect from 2nd Septenber, 2005.

The respondent herein, along with others, filed six different applications before
the Chhattisgarh H gh Court under Section 11 of the Arbitration and
Conciliation Act, 1996, for appointnment of arbitrators to adjudicate upon the
di sputes arising between the said parties and the State of Chhattisgarh before
the Arbitration Tribunal under the Chhattisgarh Act began to function with
effect from 2005. The said applications were taken up by the H gh Court and
appropriate orders were passed therein

Before the H gh Court an objection was taken on behalf of the appellant herein
that, inasmuch as, the Arbitration Tribunal had al ready been constituted on 1st
Mar ch, 2005, the subsequent applications under Section 11 of the 1996 Act were
not mai ntainable, and, in any event, should have been transferred to the
Tri bunal when it started functioning. Having regard to the provisions of clause
29, the Hi gh Court of Chhattisgarh held that pending applications under
Section 11 of the Arbitrati on and Conciliation Act, 1996, prior to coming into
operation of Arbitration Tribunal were maintainable under the 1996 Act in
terns of the said clause, and, accordingly, passed appropriate orders
t her eupon.

It may be relevant to point out that out of the six applications allowed by the
common order of the Chhattisgarh H gh Court, only one Special Leave Petition
nanel y, agai nst MCC No. 143 of 2005 has been challenged in this Court by
way of Special Leave Petition (C) No. 3942/06. For reasons best known to the
appel l ant, no further steps were taken with regard to the remaining five
applications and we are informed that arbitrati on proceedi ngs continued in
respect of all the six matters, including this matter, and the appellant herein
al so participated in all the proceedings which are alnost at the final stage. W
are also inforned that in the present natter the hearing has been concl uded and
only passing of the award is to be effected, but the sane has al so not been done
on account of the order of stay passed by this Court on 9.10.2006.

Appearing on behal f of the appellant, |earned counsel submitted that having
regard to the constitution of the Arbitration Tribunal under the Chhattisgarh
Act on 1st March, 2005, the applications before the H gh Court under Section 11
of the 1996 Act were not nmintainable. It was also submtted that, in any event,
the same could not al so be saved by the provisions of Section 20(2) of the
Madhya Pradesh Madhyast ham Adhi karan Adhi ni yam 1983, having regard to
the fact that, no arbitration proceeding was pending at the tine when the
Arbitration Tribunal started functioning in the State of Chhattisgarh with effect
from 2nd Sept enber, 2005. Learned counsel was unable to explain as to how the
appel | ant did not choose to nove further in respect of the other five
applications.

On behal f of the respondent, it was pointed out that despite the fact that the
Arbitration Tribunal had been constituted in the State of Chhattisgarh with
effect from 1st March, 2005, the same did not function prior to 2nd
Sept enber, 2005, and it is during this period that the application was filed by
the respondent before the Hi gh Court under Section 11 of the 1996 Act.
Questioni ng the subm ssions nade on behal f of the appellant that no arbitration
proceedi ngs were pendi ng when the Arbitration Tribunal under the
Chhattisgarh Act begun functioning, |earned counsel referred to Annexure R-1
of his counter which is a notice dated 19th October, 2004, addressed to the
Superi nt endi ng Engi neer, O fice of the Devel opnent Comm ssioner, Bil aspur
inrelation to the Agreenment whereunder paynents appear not to have been
made in respect of the final bill which had been raised. |In the said notice it was
specifically mentioned that the respondent was invoking his rights under clause
29 of the conditions of the contract. Learned counsel al so pointed out that
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since there was no response fromthe Superintending Engineer, a further letter
was addressed to the Chief Engineer, Ofice of the Devel opnent

Conmi ssi oner, PMSSY, Raipur, on 6th April, 2005 in respect of the sane

di spute and a prayer was nade by the respondent for an opportunity of

hearing in person to resolve the dispute. According to the |earned counsel
there was no response by the Chief Engineer as well and the respondent was,
therefore, constrained to nove the application under Section 11 of the
Arbitration and Conciliation Act, 1996, before the Chhattisgarh Hi gh Court on
10t h May, 2005.

Learned counsel also pointed out that the said two opportunities had been
gi ven as per the provisions of the 2nd paragraph of C ause 29 which provided
that in case of any further dispute remaining after the Chief Engineer had an
opportunity to look into the matter, parties would be at liberty to nove the
H gh Court under the provisions of the 1996 Act.

According to the | earned counsel, the application under Section 11 had been
made strictly in accordance with the provisions of the Agreenent and al so
having regard to the fact that the Arbitration Tribunal under the Chhattisgarh
Act was not available-at the time when applications were nade.

Havi ng heard | earned counsel for the respective parties, we see no reason to
differ with the order passed by the H gh Court since in our view the respondent
had fulfilled all the conditions even under C ause 29 of the Agreement before
novi ng the application under Section 11 of the Arbitration and Cociliation
Act,1996. It is pertinent to note that when the applications were made, the
Arbitration Tribunal” was not avail able so that the respondent could nove the
said Tribunal

What is equally significant is the fact that out of the six applications the State o
f
Chhattisgarh chose to prefer this Special Leave Petition in respect of only one
of six applications and appear to have accepted the order of the Hi gh Court as
far as the other five matters are concerned.  In our view, the present appeal is
al so not nmaintainable on that score as well.

We, accordingly, see no reason to interfere with the judgment of the Hi gh
Court and the appeal is, therefore, dismissed, but without any order as to costs.

The interimorder passed in the Special Leave Petition is vacated.




