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Nat ural Justi ce-Detention under Preventive Detention Act-
Term nation of service based on such detention-Validity.

HEADNOTE
The respondents had been detained under the Preventive
Det enti on Act . On their release their enpl oyer-t he

appel | ant-Board, commenced disciplinary proceedings and
i ssued show cause notices why their services shoul'd not be
terminated on the principal ground that they had been
detained for acts prejudicial to the naintenance of  public
or der. Not being satisfied with their answers, the
appellant terminated their services. The respondents’
appeal s to the Chairman of the appellant-Board wer-e
di sm ssed. Thereupon, the respondents filed wit _petitions
in the High Court, challenging the orders-on the grounds
that reasonabl e opportunity was not given to them and that
even the rel evant statutory provisions had been contravened.
The petitions were dism ssed, but were allowed by a Division
Bench on appeal

In the appeal to this Court,

HELD: If the appellants wanted to take disciplinary
action against respondents on the. ground that they were
guilty of msconduct, it was absolutely essential that the
appel l ant should have held a proper enquiry instead  of
equating the detention to a conviction by Crimnal Court.
At this enquiry, reasonable opportunity should have been
given to the respondents to show cause and before reaching
its conclusion, the appellant was bound to |ead evidence
agai nst the respondents, and give them a reasonabl e chance
to test the evidence in accordance with the rules of natura
justice. Therefore, the Court of appeal was right in taking
the view that in the departnental enquiry which t he
appel l ant hel d agai nst the respondents it was not open to
the appellant to act on suspicion, and inasnuch as the
appel lant’s decision was based only upon the detention
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orders and nothing else, there could be little doubt that
the said concl usi on was based on suspici on and not hi ng nore.
[ 459E- H|

Case law referred to

An obligation to hold such an enquiry is also inposed on the
enpl oyer by cl. 36(3) of the Calcutta Dock Wor ker s
(Regul ati on of Enploynent) Scherme, 1951, and cl. 45(6) of
the Schene of 1956. [459(F

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: G vil Appeals Nos. 569 to 571
of 1964.

Appeal s fromthe judgnent and orders dated August 4, 1961 of
the Calcutta Hi gh Court inAppeals fromOiginal Oders Nos.
22, 29 and 30 of 1959.

B. Sen and S. N. Mikherjee, for the appellants.

K. R Chaudhuri, for the respondents.
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The Judgrment of the Court was delivered by

Gaj endragadkar, C. J. These three appeals arise out of three
wit petitions filed by the three respondents, Jaffar | mam
Bri ndaban Nayak and Janmbu Patra, respectively on the
Oiginal Side of/ the Calcutta Hgh 'Court against the
appel l ant, the Cal cutta Dock Labour Board. ‘Each one of the
respondents challenged the validity of the order passed by
the appellant, terninating his enploynment as a registered
dock worker with the appellant, on the ground that the said
order was illegal and inoperative. The basis on which the
i mpugned orders were challenged was that the enquiry which
had been held before passing the said orders had not
afforded to the respondents a reasonable opportunity to
defend thenselves and as such, the principles of | natura
justice had not been followed and even the rel evant
statutory provisions had been contravened. The Wit
petitions filed by Jaffar |Imam and Janbu Patra were heard by
Sinha, J., whereas the wit petition filed by Bridaban Nayak
was heard by P.B. Mikherji, J. The learned single Judges who
heard these respective wit petitions substantially took the
same view and rejected the contentions raised by the

respondents. In the result, the wit —petitions wer e
di sm ssed

Agai nst these decisions, the respondents preferred appeals
before a Division Bench of the Calcutta High Court. The

Division Bench has allowed the appeals and has issued an
appropriate wit directing that the inmpugned orders by which
the enploynent of the respondents was terminated by the
appel | ant shoul d be quashed. The appellant then applied for
and obtained a certificate fromthe said High Court and it
is with the certificate thus granted to it that it “has cone
to this Court in appeal

It appears that the three respondents were Dock workers at-
tached to the Port of Calcutta and were registered in the
Reserve Pool . On  August 12, 1955, the Conmi ssioner - of
Police, Calcutta, passed an order under s. 3(1)(a)(ii) of
t he Preventive Detention Act, 1950 (No. 4 of 1950)
(hereinafter call ed "the Act’) directing t hat the
respondents should be detained, as he was satisfied that
they were guilty of violent and riotous behaviour and had
conmtted assault and as such, it was necessary to detain
them with a viewto preventing themfrom acting in any
manner prejudicial to the naintenance of public order. The
respondent s t hen made representations to the State
CGovernment under s. 7 of the Act alleging that the grounds
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set out in the detention orders passed agai nst them were
untrue and that their detention was in fact nalafide.

On receipt of these representations, they were forwarded by
the State Governnent to the Advisory Board under s. 9. It is
wel | known that the Act had made a provision for referring
orders of detention to the Advisory Boards constituted under
s. 8. Wien the Advisory Board received the representations
nmade by the respondents, it took into account the nateria
pl aced before it, considered the said representations, and
submitted its report within the tine
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specified by s. 10(1). Since the report was against the
respondents, their detention was confirned by the State
CGovernment under s. 11 of the Act and in consequence, their
detention was continued for about 11 nonths.
After they were rel eased fromdetention, they applied for
allocation to registered dock enploynent, but instead of
passing orders in favour of such allocation, the appellant
commenced di sci plinary proceedings against themand notices
were served on themto show cause why their services should
not be terminated on 14 days’ notice in terns of clause
36(2)(d) of the Calcutta Dock Wrkers (Regulation of
Enmpl oynment) Scheme, 1951 (hereinafter called "the Scheme").
The principal ground in these notices was that the
respondents had been detained for acts prejudicial to the
mai nt enance of public order and as such, their services were
liable to be terninated. Accordingly, the respondents
showed cause against the proposed order, but the Deputy
Chairman of the appellant was net satisfied with their
representations, and. so, he termnated their services on
Decenmber 17, 1956. Wiile doing so, each one of ‘them was
given 14 days’ wages in lieu of notice for the equivalent
peri od, . The respondents challenged this decision by
preferring appeals to the Chairman of the appellant, but
their appeals did not succeed and the orders passed by the
Deputy Chairman were confirmed on-April 4, 1957. I't is
agai nst these appellate orders that the respondents filed
the three wit petitions which have given rise to'the pre-
sent appeal s.

It is plain that both the Deputy Chairman who passed the im
pugned orders against the respondents; and the Chairman of
the appell ant who heard the respondents’ appeals, have taken
the view that the orders of detention passed against the
respondents, in substance, anpbunted to orders of conviction
and as such, the appellant was justified intermnating the
respondents’ enploynent. Both the original as well as the
appel | ate orders unequivocally state that having regard to
the fact that the respondents had been detained, and  that
their detention was confirned and continued after /con-
sultation with the Advisory Board, it is clear that they
were guilty of the conduct alleged against them in the
orders of detention. |In that connection, it was pointed out
that the Advisory Board consisted of persons of eminent
status and undoubted inpartiality, and so, the fact that the
representati ons made by the respondents were not accepted by
the Advisory Board and that their detention was, confirnmed
by the State Governnent in consultation with the Advisory
Board, was enough to justify the appellant in term nating
the enpl oyment of the respondents.

The two | earned single Judges who heard the respective wit
petitions substantially took the sane view. Sinha, J. has
observed that the respondents had a hearing before a very
responsi ble body and the report that went against them
showed that the detaining authority was justified in holding
that the respondents were guilty
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of the charges and had thus conmitted acts of indiscipline
and msconduct within the neaning of the Schene. In fact,

Sinha J., felt no hesitation in holding that the appellant
would be entitled to take disciplinary action against the
respondents upon suspicion, and he held that the appellant’s
suspi ci on agai nst the respondents was nore than justified by
the fact that the detention of the respondents received the
approval of the Advisory Board. P.B. Mikherjee, J., also
approached the question on the sane lines. He held that the
appel lant was entitled to take into consideration the fact
that the respondents had been detained, that the statutory
Advi sory Board had considered the representations of the
respondents and had not accepted them and that the grounds
of detention showed that ‘the detaining authority was
satisfied that the respondents were guilty of the conduct
which was prejudicial to the maintenance of public order
"In the prem ses", said the | earned Judge, "I am satisfied
that the order term nating Brindaban Nayak’s services was
justified".

The Court of Appeal which heard the three appeals filed by
the respondents agai nst the respective orders passed by the
two |earned single Judges has disagreed with the approach
adopt ed by them in dismssing the respondents’ Wit
petitions. It has hel'd that in acting nmerely on suspicion
based on the fact that the respondents had  been detained,
the appellant had acted illegally andthat made the inpugned
orders invalid and' inoperative. M. B. Sen for t he
appel lant contends  that the view taken by the Court of
Appeal is erroneous in law.

Before dealing with this point, it would be useful to refer
to the relevant provisions of the Scheme. The Schene has
been nmade by the Central Governnent in -exercise of the
powers conferred on it by sub-s. (1) of s. 4 of the Dock
Workers (Regul ati on of Enpl oyment) Act, 1948 (I X of 1948).
Clause 3(n) defines a "reserve pool™ as neaning a pool of
regi stered dock workers who are avail able for work, ‘and who
are not, for the tine being, in the enploynent 'of a
regi stered enpl oyer as a nonthly worker. The three
respondents belong to this category of workers. Clause 23
of the Scheme guarantees the specified mninum wages to
wor kers on the Reserve Pool Register. Cause 29 prescribes
the obligations of registered dock workers, whereas clause
30 provides for the obligations of registered enployers.
Clause 31 prescribes restriction on enploynent, ~ Cause 33
deals wth wages, allowances and other conditions of
service, whereas clause 34 is concerned with pay in respect
of unenpl oynent or underenployment. C ause 36 (deals wth
di sciplinary procedure and it is with this clause that we
are directly concerned in these appeals. Cl ause /36(2)
provides that a registered dock worker in the Reserve Poo
who is available for work and fails to conmply with ‘any of
the provisions of the Scheme, or comits any act of
i ndi sci pline or m sconduct nmay be reported in witing to the
Special Oficer, who may. after investigating the matter and
wi thout prejudice to and in addition to the powers conferred
by cl ause 35,
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take any of the five steps indicated by sub-clauses (a) to
(e) as regards that worker. Sub-clause (e) refers to

dismissal of the guilty workman. Clause 36(3) lays down
that before any action is taken under sub-cl. (1) or (2),
the person concerned shall be given an opportunity to show
cause why the proposed action should not be taken against
him C ause 36A provides for the disciplinary powers of the
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Chairman of the Board. C ause 37 deals with term nation of
enpl oyrent . Cl auses 38 and 39 provide for appeals. That ,
in brief, 1is the nature of the Schene. This Schene was
substituted by another Scheme in 1956. C ause 45(6) of this
new Scheme corresponds to cl. 36(3) of the earlier Schene.
In other words, the rel evant clauses under both the Schenes
require that before any disciplinary action is taken agai nst
a worker, an opportunity nust be given to himto show cause
why the proposed action should not be taken against him
There can be no doubt that when the appellant purports to
exercise its authority to termnate the enployment of its
enpl oyees such as the respondents in the present case, it is
exer ci si ng authority and power of a qguasi -judicia
character. In cases where a statutory body or authority is
enpowered to terminate the enploynent of its enployees, the
said authority or body cannot be heard to say that it will
exercise its powers wi thout due regard to the principles of
natural ~ justice: The nature or the <character of the
proceedi ngs which such a statutory authority or body nust
adopt in exercising its disciplinary power for the purpose
of termnating the enploynent of its enployees, has been
recently considered by this Court in several cases, vide the
Associ ated Cenent Conpanies Ltd. V. P. N. Sharma &
Anot her, (1) and Lal a Shri~ Bhagwan and Anot her v. Shri Ram
Chand & Anr.(2 ) and it has been held that in ascertaining
the nature of such proceedings with a view to deci de whet her
the principles of natural justice ought to be followed or
not, the tests laid dowmn by Lord Reidin Ridge v. Baldwin &
O hers(3) are relevant. In viewof these decisions, M. Sen
has not disputed this position and we think, rightly.
Therefore, the question which falls to be considered is
whet her the appellant can successfully contend that it was
justified in acting upon suspicion agai nst the respondents,
the basis for the suspicion being that they were detained by
orders passed by the appropriate authorities and that the
said orders were confirmed by the State Government after
consul tation with the Advisory Board. It is hardl y
necessary to enphasise that one of the basic postul ates of
the rule of law as administered in_ a denpbcratic country
governed by a witten Constitution, is that no citizen shal
lose his liberty without a fair and proper trial —according
to law, and legal and proper tria

(1) [1965] 2 S.C.R 366.

(2) [1965] 3 S.C.R 218.

(3) L.R [1964] A C. 40,
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according to law inevitably neans, inter alia, a trial held
in accordance with the relevant statutory provisions or in
their absence, consistently with the principles of natura

justice. The Act is an exception to this rule and in/ that
sense, it anounts to an encroachment on the liberty of the
citizen. But the said Act has been hel d to be

constitutionally valid, and so far as detention of a citizen
effected by an order validly passed by the appropriate
authorities in exercise of the powers conferred on them is
concerned, its validity can be challenged only on grounds
perm ssible in the light of the relevant provisions of the
Act or on the ground of nulafides. Wenever detenus nove
the High Courts or the Supreme Court challenging the
validity of the orders of detention passed against them the
scope of the enquiry which can be legitimtely held in such

proceedings is thus circunscribed and |imted. In such
proceedi ngs, Courts cannot entertain the plea that the 1o0ss
of liberty suffered by the detenu by his detention is the

result of mere suspicions entertained by the detaining
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authorities, provided the detaining authorities act bona
fide; their subjective judgnent about the prejudicia
character of the activities or conduct of the citizen sought
to be detained, is not open to challenge or scrutiny in
ordinary course, and in that sense, it my have to be
conceded that the loss of liberty has to be suffered by a
citizen if he is detained validly under the relevant
provi sions of the Act. Thus far, there is no dispute.

But the question which we have to consider in the present
appeals is of a different character. A citizen nmay suffer
loss of liberty if he is detained validly under the Act;
even so, does it followthat the detenion order which
deprived the citizen of his liberty should also serve
indirectly but effectively the purpose of depriving the said
citizen of his |Ilivelihood? If the view taken by the
appel lant’s officers who tried the disciplinary proceedings
is accepted, it would followthat if a citizen is detained
and his detention is confirned by the State Governnment, his
services would be term nated nerely and solely by reason of
such det'enti on. In our opinion, such a position is
obvi ousl y-and denonst rabl y-i nconsi stent with the elenentary
concept of the rule of law on which our constitution is
founded. When a citizen is detained, he may not succeed in
challenging the order ~of detention passed against him
unless he is able/'to adduce grounds perm ssible wunder the

Act . But we are unable to agree with M. « Sen’s argunent
that after such a citizen is released from detention, an
enpl oyer, like the appellant, can imrediately start disci-

plinary proceedi ngs against high and tell himin substance
that he was detained for prejudicial activities which amount
to m sconduct and that the detention order was confirned by
the State Governnment after consultation with  the  Advisory
Board, and so, he is liable to be dismssed from his

enployment. It is obvious that the Advisory Board does not
try the question about the propriety or validity of the
citizen's detention as a Court of law would; indeed, its

function is limted to consider the relevant naterial placed
before it and the representation received fromthe detenu

and then subnit
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its report to the State Government within the time specified
by s.10(1) of the Act. It is not disputed that the Advisory
Board considers evidence against the detenu which has not
been tested in the normal way by cross-exam nation-, -its
decision is essentially different in character from a
judicial or quasi-judicial decision. In sone cases, a
detenu may be given a hearing; but such a hearingis often,
if not always, likely to be ineffective, because the detenu
is deprived of an opportunity to cross exam ne the evidence
on which the detaining authorities rely and nay not be able
to adduce evidence before the Advisory Board to rebut the
all egations nade against him Having regard to the nature
of the -enquiry which the Advisory Board is authorised or
permtted to hold before expressing its approval to the
detention of a detenu, it would, we think, be entirely
erroneous and wholly unsafe to treat the opinion expressed
by the Advisory Board as anpbunting to a judgnent of a
criminal court. The main infirmty which has vitiated the
i mpugned orders arises fromthe fact that the said orders
equate detention of a detenu with his conviction by a
crimnal court. W are, therefore, satisfied that the Court
of Appeal was right in taking the viewthat in a depart-
nment al enquiry which the appellant held against t he
respondents it was not open to the appellant to act on
suspicion, and inasmuch as the appellant’s decision is
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clearly based upon the detention orders and nothing else,
there can be little doubt that, in substance, the said
concl usion is based on suspicion and nothing nore.
Even in regard to its enpl oyees who may have been detai ned
under the Act, if after their rel ease the appellant wanted
to take disciplinary action against themon the ground that
they were guilty of misconduct, it was absolutely essentia
that the appellant should have held a proper enquiry. At
this enquiry, reasonabl e opportunity should have been given
to the respondents to show cause and before reaching its
concl usi on, the appellant was bound to | ead evi dence agai nst
the respondents, give thema reasonable chance to test the
said evidence, allow themliberty to lead evidence in
defence, and then conme to a decision of its own. Such an
enquiry is prescribed by the requirenents of natural justice
and an obligation to hold such an enquiry is also inposed on
the appell ant by clause 36(3) of the Scheme of 1951 and cl
45(6) of the Schenme of 1956. It appears that in the present
enquiry, /the respondents were not given notice of any
specific ' allegations nmde -against them and the record
clearly shows that no evidence was led in the enquiry at
all. It is only the detention orders that were apparently
produced and it is on the detention orders alone that the
whol e proceedi ngs rest and the inpugned orders are founded.
That being so, we feel no hesitation in holding that the
Court of Appeal was perfectly right in setting aside the
respective orders passed by the two | eaned  single Judges
when they disnmissed the three wit petitions filed, by the
respondent s.
M. Sen strenuously contended that if we were to insist upon
a proper enquiry being held agai nst the respondents before
term -
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nati ng their services, the appellant would find it
i npossi ble to take any disciplinary action against them He
urges that the respondents —are bullies and they have
terrorised their co-workers to such an extent that / no one
would be willing or prepared to give evidence against' them
in a departnmental enquiry. Even assuming that M. Sen is
right that the appellant would experience difficulty in
bringing hone its charges to the respondents, we do not see
how such a fear could justify the approach adopted by the
enquiry officer in the present case. Wat would happen if a
desperate character who is in the enploynent  of t he
appel l ant had not been detained under the Act? 1n such a
case, before the appellant can validly disnmss such an
enpl oyee, it wll have to hold a proper enquiry. The
circunstance that the respondents happened to  be detained
can afford no justification for not conplying wth the
rel evant statutory provision and not fol |l owing t he
principles of natural justice. Any attenpt to short-circuit

the procedure based on considerations of natural justice
must, we think, be discouraged if the rule of law has to
prevail, and in dealing with the question of the |iberty and

livelihood of a citizen, considerations of expedi ency which
are not permtted by | aw can have no rel evance whatever.

The result is, the appeals fail and are dismssed wth
costs.

Appeal s di sni ssed.
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