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ACT:

Constitution of India Art 32 -and  226-Refusal by
appropriate Government to refer _industrial dispute to
I ndustrial Tribunal ‘Labour Court u/s. 10 I.D. Act- Function
of CGovernment u/s.. 10-Whether ~ administrative or Quasi-
Judi cial -Wien a wit of mandanmus can be issued

I ndustrial Disputes Act 1947 s 10- Reference-Exercise of
power by Govt. to refer an industrial dispute to industria
Tri bunal Labour Court-Wiether a wit can be issued agai nst
refusal of Covernment to refer the dispute.

Admi ni strative Law Function of governnent- u\s 10| Act
to refer a dispute-Wether adm nistrative or quasi-judicia

HEADNOTE

In all the wit petitions, the petitioners were
di sm ssed from service on the ground of nmisconduct after an
enquiry held agai nst each of them They raised an industria
di spute contending that the orders inposing punishnent of
renoval were illegal and i nvalid. The conci l.iation
proceedings also failed. the State Government in WPs. Nos.
16226-29 of 1984 and the Central Government in~ WP. No.
16418 of 1984 passed identical orders in each case refusing
to nake a reference to the Tribunal wu/s. 10(1) of the
I ndustrial Disputes Act 1917 hol ding that the puni shment was
i mposed on the petitioners after an enquiry has been held in
accordance with the rules and that the renoval fromservice
is neither mal afide nor unjustified and therefore it was not
afit case for meking the reference. Hence this wit
petitions.

Al owi ng the petitions,
N

HELD I.(i) In making a reference wu/s. 10(1) the
appropriate government perforns an administrative act and
not a judicial or quasi-judicial act and the fact that it
has to forman opinion as to the factual existence of an
industrial dispute :15 a prelimnary step to the discharge
of its function does not nake it any the |ess administrative
in character. Assuming that making or refusing to nmake a
reference under Sec. 10(1) 1is a quasi-judicial function
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bound to be a conflict of jurisdiction if the reference is
ultimately made. A quasi-judicial function is to some extent
an adjudicatory function in a list between two contending
parties. The GCovernment as an unpire, assumng that it is
performing a quasi-judicial function when it proceeds to
nake a reference. would inmply that the quasi-judicia
determ nation of this prima facie shows that one who raised
the dispute has established merits of the dispute. The
i nference necessarily follows from the assunption that the
function performed under Sec. 10(1) is a quasi-judicia
function. Now by exercising power under Sec. 10, a reference
is mmde to a Tribunal for. adjudication and the Tribuna
comes to the conclusion that there was no nerit in the
di spute, prina facie a conflict of jurisdiction may energe.
Therefore, the view that while exercising power under sec.
10(1) the  function performed by the appropriate Governnent
is an ‘admnistrative function and not a judicial or quasi-
judicial function is beyond the pale of controversy. [692F-
H, 693A-C} C

State of Madras v C.P. Sarathy & Anr [1953] S.C.R 335
at 347 Western India Match Co Ltd v Western India Match Co
Workers Union & Os [1970] 2 SCR 370 and Sanmbu Nat h Goyal v
Bank of Baroda Jul 'undur [1978] 2 SCR 793 fol |l owed

(2) Every adm ni'strative determ nati on nust be based on
grounds relevant and gernace to the  exercise of power. If
the administrative determination is based on the irrelevant,
extraneous or grounds not germane to the exercise of power
it is liable to be questioned in exercise of the power of
judicial review. 1In such a situation the court would be
justified in issuing a wit of mandanmus even in respect of
an adm ni strative order. Maybe, the court nmay not issue wit
of mandamus, directing the GCovernment to nake a reference
but the court can after exam ning the reasons given by the
appropriate Government for refusing to make a reference come
to a conclusion that they are irrel evant. extraneous or not
germane to the deternmnation and then can direct the
Governnent to reconsider the matter.

[693F-H, 694A]

(3) In the instant cases, the workmen questioned the
legality and validity of the enquiry which aspect the
Tribunal in a quasi-judicial determ nation was required to
exam ne. A bare statenent that a donestic enquiry was held in
whi ch charges were held to be proved, if it is considered
sufficient for not exercising power of making a reference

under Sec. 10(1), alnost all cases of termnation of
services cannot go before the Tribunal. And it would render
Sec. 2A of the Act denuded of all its content and neaning.

The reasons given by the appropriate. Governnent in/  each
case woul d show that the Governnment examined the rel evant
papers of enquiry and the Governnent was satisfied that it
was legally wvalid an that there was sufficient and adequate
evidence to hold the charges proved. It would further appear
that the appropriate Government in each case was satisfied
that the enquiry was not biased agai nst the workmen and the
puni shment was conmensurate with the gravity of the
m sconduct charged. Al these relevant and vital aspects
have to be examined by the Industrial Tribunal while
adj udi cating upon the reference made to it.

688

In other words, the reasons given by (he Governnent would
tantanount to adjudication which is inpermissible. that is
the function of the Tribunal and the Governnent cannot
arrogate to itself that function. Therefore if the grounds
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on which or the reasons for which the Government declined to
make a reference under Sec. 10 are irrelevant. extraneous or
not germane to the deternination, it is well settled that
the party aggrieved thereby would be entitled to nove the
Court for a wit of mandamus. Accordingly all the wit
petitions are allowed directing the appropriate governmnent
in each case to re. consider its decision and to exercise
power u/s. 10 on relevant and considerations gernane to the
decision. In other words a clear case for reference
uss.10(1) in each case is nade out. [694G H 695A-D;, 695A;
696- AB]

State of Bonbay v K. P. Krishnan & Ors [1971] | SCR 227
at 243 and hay Union of Journalists & Ors v State of Bonbay
JUDGVENT:

&

ORI G'NAL JURI SDI CTION: Wit Petition No. 16226-29 and
of 1984.

Under Article 32 of the Constitution of India

A K Goel for the Petitioners.

Har bans Lal Ashok G over, O P., Sharma, R N Poddar and
C.V Subba Rao for the Respondents.

The Judgrment of the Court was delivered by

DESAI, J. In this group of wit petitions, the only
poi nt of |aw canvassed is whether the appropriate Governnent
was justified in '‘declining to nmake a reference of an
i ndustrial dispute arising out of the term nation of service
of each of the petitioners for adjudication to lndustrial
Tri bunal / Labour Court —under - Sec. 10 of the industria
Di sputes Act, 1947.

Wit Petition Nos. 16256-29/84:  Four petitioners were
the worknen enployed by the second respondent Hyderabad
Asbest os Cenent Production Ltd. (' enployer’ for short). The
enployer on April 11, 1983 issued charge-sheet in identica
terns to all the four petitioners calling upon themto show
cause within 48 hours of the receipt of the charge-sheet as
to why suitable disciplinary action should not be  taken
agai nst each of them The <charge-sheet referred to an
i ncident that occurred on 11th April, 1983 at 8.15 A M
between two groups of workers presumably —owing loyalty to
rival unions. The m sconduct all eged
689
agai nst each petitioner was the one set out in Standing
Order 20 (X[V) and 20(XXV) of the Certified Standing O ders
of the enployer. Briefly stated, the charges were that the
petitioners were guilty of fighting or riotous or disorderly
behavi or as al so nanhandling beating etc. Qher worknen of
the Conpany which acts were subversive of the discipline
expected of the workmen of the Conpany. It is alleged that
di sciplinary enquiry followed and the enquiry ‘officer
submitted his report holding each of the petitioners guilty
of the msconduct inputed against him The Assistant Vice-
Presi dent of the enployer Conpany, after having gone through
the report submitted by the enquiry officer and after
perusal of the record of proceedings of enquiry and the
connected docunents concurred with the findings recorded and
reported by the enquiry officer holding the petitioners
guilty of <charges. After taking into consideration various
rel evant circunstances including the past record of the
wor knmen, each of the petitioners was dismssed from the
enpl oyment of the enployer. It may be nmentioned that during
the pendency of the enquiry, all the petitioners had been
put under suspension and while dism ssing the petitioners,
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the period of suspension was treated as absence without
| eave. The petitioners raised an industrial dispute as per
notice dated My 12, 1984 calling wupon the enployer to
reinstate them wth backwages and treat them in service
wi thout a break. Copies of the notice were also served upon
the authorities in the Labour Departnment of the Haryana
Gover nnent . The Labour - cum Conci | i ation Oficer hel d
conciliation proceedings and subnitted a failure report on
June 30 1984. The second respondent, the State of Haryana,
after taking into consideration the report of t he
Conciliation Oficer, by its order dated September |, 1984
declined to make a reference on the ground that ’the
Governnment does not consider the case to be fit for
reference for adjudication to the Tribunal as it has been
| earnt that the services of the petitioners were terninated
only after charges against themwere proved in a donestic
enquiry.’ The present wit petition is filed questioning the
correctness and validity of this order

Wit Petition No. 16418/ 84: Petitioner S.K Sharma was,
at the relevant time, enployed as Electrical Fitter in the
Di esel Shed at Tugl akabad. He was Assi stant Secretary of the
Uttar Railway Karancthari Union, Diesel Shed Branch. He was
also a menber of the Canteen Committee. On August 2, 1981
the petitioner went 'to the Canteen, according to him in his
capacity as the nmenber of
690
the Canteen Conmittee, to enquire about the working of the
Can teen. On Shri = Gurbachan Singh, ~a Foreman, marked the
petitioner absent fromduty and made an entry indicating
that the petitioner had absented hinmself from duty and gave
a direction that the petitioner should not be allowed to
join duty wthout his permission. On the next ‘day i.e.
August 3, 1981, when the petitioner reported for duty, token
was not issued to himby the Time Keeper and he was informed
that the token could not be issued to himuntil he brought a
slip from Foreman Shri  Qurbachan Singh. As the latter was
not on duty on that day, petitioner and 10 ot her worknmen who
too had been marked absent went to the residence of the
Foreman Shri  Gurbachan Singh and enquired from hi mwhy they
were not permtted to join duty, Shri Gurbachan Singh
declined to have given any direction in this behalf and
rebuked the petitioners for comng to his Tresidence  and
accused them of msbehavior. The petitioner and several
others then approached the General Foreman who intervened
and ordered the petitioner and others. to join duty.
@Qurbachan Singh thereafter lodged a con-plaint with the
third respondent, Senior Divisional Mechanical = Engi neer
all eging that the petitioner has m sbehaved w th himand had
attenpted to manhandle him On receipt of this report from
Gur bachan Singh, Petitioner was placed under suspension on
August 5, 1981, and was served with a charge-sheet. The
petitioner denied the inputation di sciplinary ‘enquiry
followed. Surprisingly the enquiry officer, Senior Loca
I nspector Shri Jogi nder Lal, did not record the statenent of
Shri @urbachan Singh who was the prinme wi tness but exam ned
two other witnesses who clainmed to be the nei ghbourers of
Shri @urbachan Singh. The enquiry officer subnmitted his
report dated October 24, 1981 hol ding the petitioner guilty
of misconduct. On the basis of the report, 4th respondent
exercising powers under Rule 6 of the Railway Servants
(Discipline and Appeal) Rules, 1968 inposed punishnment of
renoval from service on t he petitioner. After an
unsuccessful appeal to the Divisional Mechanical Engineer
the Utar Railway Karanthari Union espoused the cause of the
petitioner and raised an industrial dispute contending that
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the order inposing punishnment of renoval from service was
illegal and invalid. Central Labour Commi ssioner pursuant to
the application fromthe Union dated nmay 29, 1982 held
conciliation proceedings in which the respondents did not
partici pate. Consequently, a failure report was submitted.
The appropriate Governnent being the Centra

691

Covernment as permts order dated Decenber, 1983 rejected
the request for a reference under Sec. 10 of the Industria
Di sputes Act, 1947 on the ground ’'that the penalty of
renoval from service was inposed on the worknen on the basis
of enquiry held in accordance with the procedure |aid down
in the Railway Servants (Discipline and Appeal) Rules, 1968
and that the action of the nmanagenent in inmposing the
penalty of renoval from service is neither nalafide nor
unjustified and therefore the appropriate Governnent does
not consider it necessary to refer the dispute to an
I ndustrial Tribunal for adjudication ’ It 1is this order
which is challengedin this wit petition

The ‘neat and narrow question of law raised in these two
wit petitions can be formulated thus y whether the
appropriate Government in each case was justified in
refusing to nmake a reference on the grounds nentioned in
each order nore specifically that as the punishnent was
i nposed after an enquiry held in accordance with the rules
and on the report of the enquiry officer, it is not a fit
case for nmaking the reference. In other words, the question
of law is what are the parameters of ‘power of the
appropriate Governnent under ~Sec. 10 while meking or
refusing to mnmake a reference to an industrial tribunal for
adj udi cation of an industrial dispute.

The first question to be posed is whether while
exercising the power conferred by Sec. 10 to refer an
i ndustrial dispute to a Tribunal® for- adjudication, the
appropriate GCovernnent is ‘discharging an admnistrative
function or a quasi-judicial " function. This is no nore res
integra. In State of Mdras v. (CP. Sarathy & Anr.1l) a
Constitution Bench of this Court observed as under

"But, it must be renenbered that in nmeking a
reference under Sec. 10(1) the Governnent is doing an
adm nistrative act and the fact that it has to forman
opinion as to the factual existence of an industria
dispute as a prelimnary step to the discharge of its
function does not nake it any the |less adm nistrative
in character. The Court can not, therefore, canvass the
order of reference closely to see if there was any
material before the Governnent to support its
conclusion, as if it was a judicial or quasi-judicia
determ nation."

(1) [1953] S.C.R 334 at 347.

692

Explaining the ratio of the decision in Sarathy’'s
case(l), in Wstern India Mtch Co. Ltd. v. Western India
March Co. Workers Union & Os,(2) it was observed as under

"In the State of Mdras v. C.P. Sarathy(1l)’' this

Court held on construction of s. 10(1) of the Centra

Act that the function of the appropriate Governnent

thereunder is an administrative function. It was so

hel d presumably because the Governnent cannot go into
the merits of the dispute its function being only to
refer such a dispute for ad jurisdiction so that the
industrial relations between the enployer and his
enpl oyees may not continue to renmain disturbed and the

di spute may be resolved through a judicial process as

speedily as possible." (Enphasis supplied)
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(1) After referring to the earlier decisions on the
subj ect in Shanbhu Nath Goel v. Bank of Baroda, Jullundur
(2) it was held that, in making a reference under Sec.
10(1), t he- appropriate CGover nirent is doi ng an
adm nistrative act and the fact that it has to form an
opinion as to the factual existence of an industrial dispute
as a prelimnary step to the discharge of its function does
not make it any the |l ess adm nistrative in character. Thus,
there is a considerable body of the judicial opinion that
whil e exercising power of making a reference under Sec.
10(1), the appropriate Government perfornms an administrative
act and not a judicial or quasi-judicial act

The view that while exercising power under Sec. 10(1),
the Governnent performs admnistrative function can be
supported by an alternative line of reasoning, Assum ng that
maki ng or refusing to nmake a reference under Sec. 10(1l) is a
quasi judicial function, there.is bound to be a conflict of
jurisdiction if “the reference is ultimtely nmade.A quasi-
judicial function is to sone extent an adjudicatory function
ina list between two contending parties The Governnent as
an unpire, assuning that it is performng a quasi-

(1) [1970] 2 S.C. R 370.

(2) [1978] 25 S.C. R 793.
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judicial function 'when it proceeds to nake a reference,
woul d i nmply that the quasi-judicial determination of lis
prima facie show that one who raised the dispute has
established merits of the dispute. The inference necessarily
follows from the assunption that ~the function performed
under Sec. 11)(1) is a quasi-judicial function. Now by
exerci sing power under Sec. 10, a reference is nmade to a
Tri bunal for adjudication and the Tribunal ~cones to the
conclusion that there was no nerit ~in the dispute, Prim
facie a conflict of jurisdictionmy energe. Therefore the
view that while exercising power under Sec. 10(1) the
function performed by the appropriate Government i's an
adm nistrative function and not "ajudicial or quasi-judicia
function is beyond the pale of controversy.

Now i f the Governnent perfornms an admnistrative act
while either making or refusing to make a reference under
Sec. 10(1), it cannot delve into the nerits of the dispute
and take wupon itself +the determination of its. That would
certainly be in excess of the power conferred by Sec. 10.
Section 10 requires the appropriate Government to- be
satisfied that an industrial di spute ~exists or is
apprehended. This may pernit the appropriate Government to
determ ne prima facie whether an industrial dispute exists
or the claim is frivolous or bogus or put!/ forth for
extraneous and irrelevant reasons not for justices or

i ndustri al peace and har nony. Every adm ni-strative
determ nation nust be based on grounds rel evant and ger mane
to the exerci se of power . | f t he admi ni strative

determ nation is based on the irrelevant, extraneous or
grounds not gernmane to the exercise of power it is liable to
be questioned in exercise of the power of judicial review
In State of Bonbay v. K P. Krishnan and Ors. (1) it was held
that a wit of nmandanus would |ie agai nst the Governnent if
the order passed by it under Sec. 10(1) is based or induced
by reasons as given by the Covernment are extraneous,
irrelevant and not gernane to the determnation. In Such a
situation the Court would be justified in issuing a wit of
mandanus even in respect of an adm nistrative order. Maybe

the Court nmay not issue wit of mandanus, directing the
Governnment to nmke a reference but the Court can after
exam ning the reasons given by the appropriate Governnent
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for refusing to nake a reference

[1961] 1 SCR 227 at 243.
694
cone to a conclusion that they are irrel evant, extraneous or
not germane to the deternmination and then can direct the
CGovernment to reconsider the matter. This legal position
appears to be beyond the pale of controversy.

Accordingly, it is necessary to exanine the reasons
given by the Governnent to ascertain  whether t he
deternmination of the Governnent was based on relevant
consi derations or irrelevant, extraneous or considerations
not germane to the determ nation

Re: Wit Petition  Nos. 16226-29/84: The reasons
assigned by the Governnent for refusing to nake a reference
are to be called out from the letter Annexure 'A dated
Septenber 1, 1984 sent by the Joint Secretary, Haryana
Gover nment, Labour -~ Departnment ~to the petitioners It is
stated in the letter that: "the Govt. does not consider your
case to be fit for reference for adjudication, to the
Tribunal ‘as~ it has been learnt that your services were
term nated only after charges against you were proved in a
donestic enquiry." The assunption wunderlying the reasons
assigned by the Government are that the enquiry was
consistent with the rules and the standing orders, that it
was fair and just andthat there was unbi ased determ nation
and the punishnent was comrensurate with the gravity of the
m sconduct. The | ast aspect has~ assumed consi derabl e
i mportance after the introduction of Section. 11A in the
I ndustrial disputes  Act by Industrial D sputes (Amendnent)
Act, 1971 with effect from Decenmber 15, 1971. It confers
power on the Tribunal not only to examne the order of
di scharge or dismssal on nerits as also to determne
whet her the punishnent was comrensurate with the gravity of
the mi sconduct charged. In other wrds, Sec. 11A confers
power on the Tribunal Labour Court to exam ne the case of
the worknen whose service has been termnated either by
di scharge or dismissal qualitatively in the natter of nature
of enquiry and quantitatively in.the matter of adequacy or
ot herwi se of punishrment. The worknen questioned the | egality
and validity of the enquiry which aspect the Tribunal in a
quasi -judicial determ nation was required to exanm ne bare
statenment that a dones tic enquiry was held in which charges
were held to be proved, if it is considered sufficient for
not exercising power of making a reference under Sec. 10(1),
al nost all cases of ternination of services cannot go before
the Tribunal. And it would render Sec. 2A of
695
the Act denuded of all its content and neani ng. The reasons
given by the Governnent would show that the  Governnent
exam ned the relevant papers of enquiry and the Governnent
was satisfied that it was legally valid and that ‘there was
sufficient and adequate evidence to hold the charges proved.
It would further appear that the CGovernnent was satisfied
that the enquiry was not biased agai nst the workmen and the
puni shnmrent was commensurate with the gravity 13 of the
m sconduct charged. All these relevant and vital aspects
have to be examined by the Industrial Tribunal while
adj udi cating upon the reference nade to it. In other words,
the reasons given by the Government would tantamount to
adj udi cation which is inpermssible. That is the function of
the Tribunal and the Governnent cannot arrogate to itself
that function. Therefore if the grounds on which or the
reasons for which the GCovernment declined to make a
reference under Sec. 10 are irrelevant, extraneous or not
germane to the determination, it is well settled that the
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party aggrieved there would be entitled to nove the Court
for a wit of nandanus. (See Bonmbay Union of Journalists &
Os. v. The State of Bonbay & Anr.(1) It is equally well-
settled that where the Governnment purports to give reasons
whi ch tantanount to adjudication and refuses to make a
reference, the appropriate Governnent could be said to have
acted on extraneous, irrelevant grounds or grounds not
germane to the determination and a wit of nandanus woul d
lie calling upon the Governnent to reconsider its decision

In this case a clear case for grant of wit of mandamnus is
made out .

Wit Petition No. 16418/84: The appropri ate Governnent
being the Central Governnment in this case declined to make a
reference as per its order dated Decenber 9, 1983 in which
it is stated that 'the action of the managenent in inposing
on the workmen penalty of renoval from service on the basis
of an enquiry and in accordance with the procedure [aid down
in the Railway Servants (Discipline & Appeal) Rules, 1968 is
nei ther mal afide nor unjustified. The appropriate Governnent
does not ' consider it necessary to refer the dispute to the
i ndustrial Tribunal for adjudication.” Ex facie it would
appear that the Governnent acted on ext raneous and
irrelevant considerations and the reasons here in before
mentioned will mutatis mutandis apply in respect of present
order of the Governnent wunder challenge. Therefore for the
sane reasons, a wit /of mandanus nust be issued.

(1) [1964] 6 S.C R 22.
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Accordingly all. ‘the wit petitions are allowed and the
rule is made absolute in each case. Let a wit of nandanus
be issued directing the appropriate Government in each case
nanely the State of Haryana in the first nmentioned group of
petitions and the Central Covernment in the second petition
to reconsider its decision and to exercise power under Sec.
10 on relevant and considerations gernane to the decision
In other words, a clear case of reference under Sec. 10(1)
in each case is nmade out. W order accordingly.

Respondent No. 2, Hyderabad Asbestos Cenent = Products
Limted in WP Nos. 16226-29 of 1984 shall pay the costs
which is quantified at Rs. 2,000/- to the petitioners wthin

four weeks fromtoday. There will be no order as to costs in
WP No. 16418/ 84.
M L. A petitions all owed:
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