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ClVIL APPEAL NO. 6394 OF 2004:

This civil appeal is filed under Section 35L(b) of Central Excise
Act, 1944 against the order dated 16.6.2004 passed by the Custons,
Exci se & Service Tax Appellate Tribunal (for short "the CESTAT"),
New Del hi in Appeal No. E/ 3857/03-NB(A) dismssing the appea
filed by the appell ant herein.

The question involved-in this civil appeal concerns conputation
of assessabl e val ue of nobile cranes under Section 4(4)(d) of the
Central Excise Act, 1944 (for short "the 1944 Act") as it stood at the
relevant tine, prior to the year 2000.

The facts arising in this appeal are as foll ows:

The assessee (respondent) floated a non-functional dunmy unit
in the name of ACE Industries to evade excise duty on'the nobile
cranes being manufactured by it. The cranes were first assenbled in
the prem ses of the assessee and then di smantled into sem -knocked
down condition for re-assenbly. The sane were cl eared without
paynment of duty by wongly availing the benefit of exenption
avail able to small scale units in the name of ACE Industries. The
assessee had manufactured three cranes valued at -~ Rs. 26, 63, 400/ -

i nvol ving excise duty of Rs. 4,10, 144/-. By a show cause notice dated
3.11.1999, the Additional Conm ssioner of Central Excise, Faridabad
cal | ed upon the assessee to show cause why the nobile cranes shoul d
not be confiscated under Rule 173Q of the Central Excise Rules,

1944. He al so demanded excise duty of Rs.4,10,144/- and penalty.

The assessee replied to the show cause notice. The assessee denied
that ACE Industries was a dummy unit as alleged by the departnent.
Thereafter, a teamof officers fromthe departnent visited the

prem ses of ACE Industries. On verification of the records, the
department found that ACE Industries was a division of the assessee
and that division was dealing in spare parts of the nobile cranes. The
departrment further found that no nmanufacturing activity took place at
the prenises of ACE Industries. On 11.6.1999 the proprietor of ACE

I ndustries was exam ned. H s statenent under Section 14 of the 1944
Act was recorded in which he confessed that no manufacturing

activity was being undertaken at the prem ses occupi ed by ACE

I ndustries, and that the entire set up was a devise to evade duty and, at
the same tinme, to avail of the benefit of exenption notification no.

8/ 99 dated 28.2.1999. He further confessed that the nobile cranes in
guestion were actually manufactured by the assessee and not by ACE
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| ndustries.

In the circunstances, the adjudicating authority came to the
concl usion that the assessee had deliberately floated a non-functiona
unit to evade excise duty. Accordingly, the adjudicating authority
ordered confiscation and appropriation of an anbunt of Rs. 3 | akhs
fromthe bank guarantee given by the assessee towards redenption
fine in lieu of confiscation

Bei ng aggrieved by the inpugned order of the adjudicating
authority, the assessee noved an appeal before the Comni ssioner
(Appeal s). By the inmpugned decision the appellate authority held that,
ACE | ndustries was a non-functional unit created by the assessee to
evade excise duty and clainmed exenption as a snall scale unit; that
the said cranes were nanufactured by the assessee but they were
cleared in the name of ACE-Industries and, therefore, there was a
clear violation and evasion of duty under Rule 173Q of the Centra
Exci se Rules. The appellate authority further recorded that the
assessee had paid the duty pursuant to the order of the adjudicating
authority. On account of the said evasion, the departnment assessed and
i mposed the duty of Rs. 4,10, 144/-. The appellate authority, however,
took the view that the normal price which is the basis of the assessable
value is cumduty price. On that basis the appellate authority reduced
the assessabl e value from Rs. 26, 63, 440/ - fixed by the adjudicating
authority to Rs. 22,09, 827/- and correspondingly the liability of the
assessee stood reduced from Rs. 4,10, 144/- to Rs.3,53,573/-.
Accordingly, the assessee seeks refund.
Aggrieved by the decisions of the appellate authority, the
department went in appeal to the Tribunal i.e. CESTAT. W have
perused the meno of appeal. The only ground taken in the meno of
appeal is that the judgnment of this court in the case of Conmi ssioner
of Central Excise, Delhi v. Maruti Udyog Limited, reported in 2002
(144) ELT 3 was pending reconsideration by this court vide Review
Petition (C) No.75 of 2003 and, therefore, the appellate authority
shoul d not have foll owed the judgment of this court in Maruti Udyog
Limted (supra). In this connection, the departnent placed reliance on
the Crcular issued by the Central Board of Excise and Custons
bearing No. 749/65/2003-CX dated 26.9.2003

By the inpugned decision rendered by the Tribunal on
16. 6. 2004, the appeal preferred by the department was, however,
dism ssed in view of the judgnment of this Court in the case of Maruti
Udyog Ltd. (supra).

Bei ng aggrieved by the inpugned decision, the departnent has
cone to this Court by way of statutory appeal under Section 35L(b) of
the 1944 Act. At this stage, it is inmportant to note that the G vi
Appeal filed by the departnent before this Court is dated 27.8.2004.
In the civil appeal, the departnment has once again submtted that in
view of the Gircular no. 749/65/2003-CX. dated 26.9.2003 of the
Central Board of Excise & Custons, New Del hi the appellate
authority had erred in fixing the assessabl e value-on the basis of cum
duty price particularly when the natter was pendi ng reconsi deration
in this Court vide Review Petition (C) No.75/2003. At this stage, we
may point out that the above review petition has since been disnssed
and the Crcul ar dated 26.9.2003 has been w thdrawn by the Centra
Board vide Circular dated 27.12.04, quoted hereinbel ow.

When the matter came for adnmission it was urged on behal f of
the department that the judgment of this Court in Maruti Udyog Ltd.
(supra) was not applicable to the facts of the present case as the
amount of tax was in fact not charged by the assessee fromits
purchasers as in the case of Maruti Udyog Ltd. (supra).

We are not prepared to exam ne this question. As stated above,
vi de order dated 22.9.2003, the appellate authority has held that the
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price charged by the assessee should be treated as cumduty price and
accordi ngly reduced the assessabl e val ue from Rs. 26, 63, 440/ - fi xed
by the adjudicating authority to Rs. 22,09, 827/- Against the order of
the appellate authority the departnent filed an appeal only on the
ground that the decision of this Court in Maruti Udyog Ltd. (supra)
was pending re-consideration vide Review Petition (C) No. 75/2003.

In this connection, the departnent placed reliance on the Board
circular No. 749/65/2003-CX dated 26.9.2003, which is quoted

her ei nbel ow.

"Circul ar No.749/65/2003-CX., dated 26-9-2003

F. No. 387/ 67/ 99-JC

Governrent of India
M nistry of Finance (Departnment of Revenue)
Central Board of Excise & Custons, New Del hi

Subj ect: Val uation-of goods for-Central Excise
Pur poses \\026 Cum duty price.

Kind attention is invited to the judgnent

dat ed 26-02- 2002 of the Hon'ble Suprene
Court in the case of CCE, Madurai v. T.V.S.
Srichakra Ltd. [2002 (142) E.L.T. A279 (S.C.)]and
the judgnent dated 27-02-2002 in the case of

CCE, Delhi v. Maruti Udyog Ltd. [2002 (141)

E.L.T. 3 (SC]. Vide the said judgnent, appeals
filed by the Departnent were disnm ssed by the
Hon’ bl e Suprene Court, upholding that the sale
price realised by the assessee is to be regarded as
i nclusive of excise duty and therefore, in arriving
at the excisable value of the goods, the el enent of
duty which is payable is to be excl uded.

In this regard, it is to be inforned that

agai nst the above said judgnents of the Hon' ble
Supreme Court, Review Petitions have been filed
by the Departnent and the Hon’ ble Suprene Court
has ordered for issue of notice. It is therefore,
requested that the cases pending for adjudication
and remanded on this issue may be kept pendingin
the Call Book till the decision of the Hon'ble
Suprenme Court on the Review Petition filed by the
Departnment. Accordingly, if any, adverse decision
of any appellate authority on this issue cones in
the nmeanwhile, the sane will need to be appeal ed
agai nst .

Though vi de section 136 of the Finance Act,

2003, Section 4 of the Central Excise Act has been
amended by insertion of an Explanation to Section
4(1) to the effect that the price-cumduty shall be
deenmed to include the duty payable on the goods,
Board has taken a view that the amended provision
will apply only prospectively and the old cases w |
have to be pursued as per the provisions of |aw
prevailing at the relevant tine.

It is requested that the contents of this
Crcular may be brought to the notice of all the
Conmi ssi oners under your charge for necessary
action at their end."

It is inmportant to note that the Review Petition preferred by the
department agai nst the judgment of this Court in Maruti Udyog Ltd.
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(supra) stood dism ssed on 9.12.2004 and accordingly, the Centra
Board of Excise & Custons withdrew its circular dated 26.9.2003
guot ed herei nabove and issued a circular no. 803/ 36/2004-CX dated
27.12.2004. For the sake of conveni ence, we al so quote hereinbel ow
the said circular dated 27.12.2004:
"Circul ar No.803/36/2004-CX., dated 27-12-2004
F. No. 387/ 67/ 99-JC
Government of India
M ni stry of Finance (Departnment of Revenue)
Central Board of Excise & Custons, New Del hi
Subj ect : Valuation of goods for
Central Excise purpose \026 Cum\026 duty
price \ 026 Regarding
Kind attention is invited to Board’s Crcul ar
No. 749/65/2003-CX., dated 26-9-2003 [2003
(157) E.L.T. T27] issued from above file.
The Hon’ bl e Suprene Court vide its Order
dated 9-12-2004 has dism ssed the Review Petition
(O No. 75 of ~ 2003 in Cvil~ Appeal No. 3783
of 2000 " and other related nmatters filed by the
Depart ment.. Copy of the judgnment s enclosed
[ See: 2004 (179) E.L.T. Al102].
In view of above the above Circul ar dated
26-9- 2003 i s hereby w t hdrawn.
It is requested that this may be brought to
notice of all concerned for taking action
accordingly."

In the above circunstances, we do not-wi sh to go into the
factual issue particularly, when no such plea was taken by the
departrment in the appeal before the Tribunal and before this Court in
the present Civil Appeal. W have gone through the grounds
mentioned in the meno of appeal filed by the departnent before the
Tri bunal and we have al so gone through the grounds nentioned in the
civil appeal filed by the departnent before this Court. As stated
above, the only ground taken in both the above appeal s by the
departrment was that the judgnent of this Court in Maruti Udyog Ltd.
(supra) was pending re-consideration vide Review Petition (C) No.

75/ 2003. The question as to non-applicability of the judgment of this
Court in Maruti Udyog Ltd. (supra) to the present case is not reflected
in the appeal nenps before the Tribunal and in the civil appeal and,
therefore, we refrain from exanining the factual conspectus of the
case.

In the circunstances, on the facts of this case, there is no nerit
inthis civil appeal and the sane is dismn ssed.

ClVIL APPEAL NOS. 2380/2005, 2967-2969/2005, 2970/2005,
3481/ 2004, 3724/ 2005, 385/2004, 4909/2004, 6348-6350/ 2004,
6523/ 2004 AND 7662/ 2004:

In view of the decision in Cvil Appeal No. 6394/2004 above,
these appeal s stand di sm ssed.

There will be no order as to costs in all the appeals.




