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This appeal by special |eave arises formthe judgnment

of the Orissa high Court which had allowed the wit petition
filed by 23 workmen of the appellants, respondents 1 to 23,
and while striking down a paragraph of a circular according
to which their pay was fixed, adirection was issued for
re-fixation of the pay in manner indicated by the High
Court.

The respondents 1 to 23, prior to 1st January 1987,
were enpl oyed as workmen by the appellants. On 20t h January
1982 a seven years stagnation schene was introduced by the
appel | ants whereunder its enpl oyees in the highest workman's
pay scale, who had been stagnating for seven years, were
pronmoted to the | owest officer’s scale. These enpl oyees, who
were workmen and were called senior operators, _senior
technicians etc. were, on their placenent in the |owest
officer’'s scale, designated as Assistant Forenmen (AFM’' D),
Junior Oficer (JO'D) etc. On such placenent in._ the
officer’s grade these erstwhile worknen were treated as
officers and they received all the facilities adni ssible as
of ficers.

On 30th COctober, 1983 a draft of settlement ' under
Section 18 of the |Industrial Disputes Act, 1947 (for short
"the Act’) for the pay revision was finalised between the
managenent and the worknmen. Based on this on 25th February,
1984 a further settlenment wunder Section 18 of the Act was
entered into between the managenent of the FC Tal char
unit, the appellants herein and its worknen. This settlenent
was, inter alia, for revision of wvarious pay scales. The
revised pay scales so fixed were to be effective from 1st
January 1983 to 31st Decenber, 1986, the hi ghest scal e of
wor knmen bei ng Rs. 915 - 1520. The agreenent further
contenpl ated that the next ways agreement was to be
effective from 1st January, 1987. It also sought to touch
upon sonme of the anonalies which were prevailing wth
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respect to t he i npl enentati on of seven years stagnation
schene. The rel evant sal i ent features of this
agreenment/settlement were that with effect from 11th August,
1986 the workmen in the higher scale of fulfilling
eligibility conditions under the stagnation schene were only
to be placed (not pronoted) fromtheir existing scale of Rs.
915-1520 to the |l owest officer’'s scale of Rs. 960-1610 and
on such placenent they were to be given the designation of
Junior Foreman 9 (w). On such placenment the said persons
were entitled to D.A as admi ssible to officers but al
ot her all owances, benefits, union nenbership etc., which
they had as worknen, were to remain unaltered.

As a result of the aforesaid settlement dated 11th
August, 1986 there were, as on 31lst Decenber 1986, enployers
who had al ready undergone placenment fromthe hi ghest workers
scale of Rs. 915-1520 to-the |owest officer’s scale of Rs.
960 - 1610 on account of the fact that they had fulfilled
the eligibility “conditions under the seven years stagnation
schenme on/ sone dates before 31st. Decenber, 1986. However,
wor knmen |'i ke the respondents who had not fulfilled the
aforesaid eligibility conditions under the stagnati on schene
as on 31st Decenber 1986 -continued to remain in the
wor kmen’ s category, as on . that day, in the pay scale of Rs.
915- 1520.

The earlier agreenment whereby pay scales were fixed
fromlst January 1983 to 31st Decenber, 1986 having cone to
end, the CGovernnent of India, by an order dated 4th
February, 1987, decided that negotiations should take place
bet ween t he nmanagenent and the conpanies so as to bring into
exi stence the new wage settlenent to be nmade effective from
1st January, 1987. Pending fresh fixation of pay scales the
workmen and the officers with effect from 1st January, 1987
continued to get their salaries in the existing pay scales,
i.e. the respondents 1 to 23 in the pay scales of Rs. 915-
1520 and the persons placed inthe |lowest pay scale of the
of ficers category in the pay scale of Rs. 960-1610.

The said respondents 1 to 23 fulfilled the eligihility
conditions under the seven years stagnation schene on 1st
Septenber, 1987. By office nmenorandum dated 7th Novenber
1987 these respondents were placed in the officers pay scale
of Rs. 960-1610 with effect from 1st Septenber, 1987.

A draft agreenment dated 1st July, 1987 for the purpose
of revising the worknmen's pay scal es from 1st January, 1987
was finalised between the nmanagenent and the worknen  at
their inter conpany’s level. The Governnent: of India
approved the aforesaid agreenment on 23rd March, 1990 a
settlenent under Section 18 of the Act was entered into
between the respondents. The salient features (of the said
settlenent are as follows :

i) The settlenent i.e. the new pay

scales for workmen were effective

from1.1.1987 to 31.12.1991.

ii) In the case of workmen placed

in the officers’ category of JFMW

on any dat e after 1.1.1987,

fixation was to be done in the

revi sed workmen’s pay scale from

1.1.1987 upto t he dat e t hey

remai ned in the workmen category in

the pre-revised scale of 915-1520

and the arrears were to paid to

themtill that date in accordance

with the revised scale of 1580-

2842. (However, such enpl oyees were

to continue to draw for future i.e.
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fromthe date on which they were

placed in the officers’ pay scale

the same pay as they had been

drawing after that date in that

scal e, nanely, 960-1610).

iii) The workmen who were already

enjoying the officers’ grade under

stagnati on schene before 1.1.1987

were to continue in their current

of ficers scal e i.e. 960- 1610;

however, when the revised pay

scales for officers would become

avai l able, the appropriate scale

was to be made applicable to them"

Respondents 1 to 23 got the benefit of this agreenent
whil e those enployees who were in the officers’ grade prior
to 1st January, 1987 had to wait till their scales were
revised and, till then, continued on the pre-revised scal es
of pay.

Wth regard to the officers’ category, the Governnent
of India issued a comunication- on 25th March, 1991
approving the revision of their pay scal es.

That on 18. 4. 1991, based on t he af oresaid
conmuni cati on/ approval of the Governnment of |India, the
Central office of/ FCI' issued an office nmenorandum for
revision of pay scale and fringe benefits for officers in
FCl. The consequences of the said office Menorandum are
summari zed bel ow : -

i) "the revises scales of pay were

to remain in operation with effect

from1.1.1987 for a period of 5

years.

ii) the officers’ scale of  960-

1610 was revised to 2200- 3600

inclusive of fitment anpbunt of Rs.

400/ -, the new scale bei ng

effective from1.1.1987.

iii) the officers (including JFM

(W s) who were on the rolls of the

conpany on 1.1.1987 were to be

fitted into t he cor respondi ng

revi sed pay scale as per the

formula given in para 5.1 which

included a fitment anount al so."

This para 5.1 of the said circular

is as follows : -

" The Executives who were on the

rolls of the conpany on 1st

January, 1987 wll be fitted into

the correspondi ng revi sed scal es of

pay as per the following fitnent

nmet hod : -

Basic pay in the existing scale of

pay as on 1.1.1987

pl us
First ad hoc relief related to
actual basic on 1.1.1987

pl us
Industrial DA Rs. 838.35 at AICP
685 as on 1.1.1987

Pl us

Fi t ment anmount as applicabl e.

On the aggregate arrived at, pay

will be fixed in the revised scale

of pay, where the total does not
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fit in a stage of the revised scale
of pay, the pay wll be fixed at
t he next higher stage.

Wiile fixing pay as per the above
net hod, annual i ncrenent/advance
increnent falling on 1.1.1987 in
the old scale, if any should be
excluded. Hence the first ad hoc
relief should be related to the
Basic Pay in the existing scale as
on 31.12.86. In other words, the
annual i ncrenent falling on
1.1.1987 will be given in the
revi sed pay scal e.

iv) for the officers (including JFM
(w)s who had undergone  pl acenent
only on a date for after 1.1.1987,
a different fitnent formula was
stipulated in para 5.3 and the sane
did not i ncl ude any fitnment
amount.. "

The said para 5.3 of the sane circular is as follows :-
" METHOD OF FI XATI.ON OF PAY OF
SUCH OF THE EMPLOYEES WHO HAVE BEEN
PROMOTED FROM' THE HI GHEST CATEGORY
O WORKMEN ' TO THE JUNIOR MOST
CATEGORY OF COFFICERS ON OR AFTER

1.1.1987.
The pay of ‘such cat egory of
enployees will ~be fixed in the

revi sed pay scale of Rs. 2200-100-
3600 as per procedure el aborated
bel ow :

5.3.1 Take basic pay of worknen
category in the revised pay scale
of Rs.1580-2842 on the date of
pronoti on.

5.3.2 Find out the quantumof DA
i.e. fixed DA + VDA as adm ssible
to worknmen category on the date of
pronoti on.

5.3.3 All ow one notional increnent
in the revised scale of Rs. 1580-
2842 attached to the workmen
cat egory.

5.3.4 Add(i), (ii) & (iii) fromthe
aggregate anount t hus arrived,
deduct revised DA applicable to
officers category as on date of
pronmoti on (Annexure-11).

5.3.5 On the aggregate now arrived
at, pay will be fixed in the
revi sed pay scale of Rs. 2200-100-
3600 attached to the post of Asst.

Foreman/ Jr . Oficer equi val ent .
Wiere the total does not fit in a
particul ar stage, the pay wll be

fixed at the next higher stage in

the revised scale of Rs. 2000-100-

3600. "

That from tine to tinme certain ad hoc advances were
being drawn by the Juni or Foreman (w) under adhoc
arrangenent bet ween the parties. These advances were
required to be adjusted against future benefits on revision
of pay scales etc. However, when the pay scales of the said
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respondents were fitted into the revised pay scale of
of ficers under the office Menorandum dated 18th April, 1991
such enpl oyees started drawing |ower enolunents, prior to
the revision of the officers’ pay scales. On 31st Cctober,
1991, as a special gesture for themthe differential anpunt
was made payable as personal pay to be adjusted against
future increnents, pronotional benefits or benefits on
revision of pay scales, whichever cane earlier. Wen,
however, the personal pay started being adjusted and
recovered agai nst the next increments due to such enpl oyees,
they denmanded that adjustrments be made only from the
benefits which pay become due on pronotion or revision of
pay scal es and not agai nst

i ncrements.
The appellants did not  accede to the aforesaid demand
relating to t he adj ustment . Consequent |y t he sai d

respondents filed a wit petition being QJC No. 1742 of 1993
inthe Oissa Hgh Court seeking a relief that the persona
pay should be adjusted only against the benefits avail able
on pronotion or revision of pay scales and not against the
next increnent- due to them Inthe wit petition there was
no prayer for quashing the fitment formula for post 1.1.1987
Juni or Foreman(W should al'so be awarded to post 1.1.1987
Juni or Forenen (W.

In the counter-affidavit the case of the appellants was
that pre 1.1.1987 and post 1.1.1987 Junior Foreman (W were
two different cl asses of enployees and- there was no
di scrimnation between themin the matter of fitment or
revision of pay scales having regard to the date of 1st
January, 1987. It was also categorically stated that post
1.1.1987 Junior Foreman (W 1like the respondents had been
given the benefit of revised worknen’'s pay scales of Rs.
1580- 2842 for the period of 1st January, 1987 to the date of
their placenent, which was 31st August, 1987 in the case of
the respondents.

The H gh Court, while allowing the wit petition,
observed that there were two gquestions which essentially
arose for its consideration. The first was whether the
fitnment amount indicated in the circular dealing with the
revi sion of pay scales and fringe benefits of officers of
the appellants was a part of the pay scale. The second
guesti on was whether the inpugned circular —as well as the
nmet hod of fixation of pay of Junior Forenen, who were placed
inthe officers grade prior to 1st January, 1987 and those
placed in the officers grade after 1st January, 1987, was
hit by the principle of discrimnation. The H gh Court did
not address itself or decide the question with regard to the
manner in which the adjustnent of the personal pay was to be
made. Presumable this contention was not urged at the tine
of argunents.

Wil e considering the aforesaid two questions-the Hi gh
Court observed that the counsel for the appellants herein
had conceded that the respondents/wit petitioners had not
been paid their arrears on the revision of worknmen’s pay
scales fromRs. 915 - 1520 to Rs. 1580 - 2842 for the period
of 1st January, 1987 to 31st August, 1987. Having recorded
this concession the H gh Court considered that " on the
af oresai d conceded position, we would now examne the two
guesti ons posed by us answer the sane."

In the special |eave petition filed by the appellants
it was specifically stated that no such concessi on was made
by the counsel for the appellants before the High Court. In
support thereof affidavit of Sh. B.S. Tripathi, Advocate who
appeared for the appellants before the Hi gh Court was filed
in which it was, inter alia, stated that he had not nade any
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concession as recorded by the H gh Court. During the hearing
of this appeal Sh. Tapas Ray, |earned senior counsel for the
respondents, very fairly stated that the said observation of
the Hgh Court was probably not correct and in fact the
respondents were paid their arrears on the revision of their
pay scale fromRs. 915 - 1520 to Rs. 1580 - 2842 with effect
from1lst January, 1987 to 31st August, 1987. Thereafter wth
effect from 1st Septenber 1987, though they were initially
placed in the |lowest of the then prevailing officers grade
of Rs. 960 -1610, but on retrospective revision of this
scale they were placed in the revised scale of Rs. 2200 -
3600.

The Hi gh Court having thus proceeded on a wong
assunption of an essential. fact has, possibly for this
reason, incorrectly answered the aforesaid two questions
posed by it. The H-gh Court  was wong in coning to the
conclusion that there has been violation of Article 14 of
the Constitution and that in the nethod of fixing the pay
of these ~enmployees who have been pronoted fromthe highest
category of - workers to the Junior nobst category of officers
on or after 1st January, 1987 nust be held to have been
grossly discrimnated.

Fromthe facts enunmerated hereinabove it is quite
evident that the question of discrimnation or violation of
Article 14 of the Constitution does not really arise in the
present case. Wat has happened is that by reason of two
orders dated 23rd March, 1990 and 1st April, 1991 the pay
scal es of the workmen and officers of the appellant conpany
were revised. The earlier settlenent of fixation of pay
bet ween the managenment and the enpl oyees was for the period
of from 1st January, 1983 to 31st Decenber, 1986. Therefore,
with effect fromlst January, 1987 a new pay structure had
to be fixed.As nornmally happens on 1st January, 1987, or
prior thereto, nor order revising the pay scales was
actually issued. On 23rd March, 1990 the pay scal es of the
workers were first revised and this was followed by order

dated 18th April, 1991 whereby the pay scales ' of the
officers were revised. Both these orders revised the pay
scales with effect from the date;, i.e., 1lst January, 1987.
What is, therefore, to be seen is as to what was the
position of the respondents 1 to 23 as on that date, i.e.

1st January, 1987. From the facts stated hereinabove it
cannot be disputed that respondents 1 to 23 as on 1st
January, 1987 had not acquired the officers grade and were
wor ki ng as Assistant Forenen. On the other hand those of the
wor kers who were in the highest grade and had been placed in
the I owest scale of the officers grade had by 1lst January,
1987 al ready acquired the officers grade. These two
categories of enployees, keeping in view their designation
as well as the pay scales which they actually were draw ng
as on 1st January, 1987, were clearly in different classes.
Empl oyees like respondents 1 to 23, for the period 1st
January, 1987 to the date on which they were placed in the
officers pay scale on 1st Septenber, 1987, were given the
benefit of the revised pay scale of Rs. 1580-2842 (i nstead
of the old scale of Rs. 915 - 1520) and were also paid
arrears for the said period on the revised basis. For the
peri od subsequent to the date of their placenent in the
officers scale the said respondents actually continued in
the officers wunrevised pay scale of Rs. 960 - 1580 til

they were given the benefit of the revised pay scale of Rs.
2200 - 3600 with effect from 1st Septenber, 1987 as a result
of the aforesaid order dated 18th April, 1991. On the ot her
hand pre 1st January, 1987 Junior Foreman (W who were
already in the officers’ scale of Rs. 960 - 1610 as on 31st
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Decenmber, 1986 continued to really in the sanme scale as on
1st January, 1987. They were not given the advantage and
were only placed in the revised workmen's pay scal e of Rs.
1580 - 2842 which was nmade available to wit petitioners for
the period of 1st January, 1987 to 31st August 1987.
However, when the revised pay scale of Rs. 2200 -3600 for
the officers was made available vide order dated 18th
April, 1991, the sane becane applicable to them It was in
order to off set this disadvantage that by para 5.1 of the
i mpugned circular to such pre 1st January, 1987 Junior
Foreman( W .

Fromthe aforesaid it is clear that the two categories
of Junior Foreman (W were dealt with by two different sets
of rules because as on 1st January, 1987 they were not
simlarly situate. Wiereas the respondents herein were
Assi stant Forenmen, those who were placed in the officers’
grade prior to 1lst January, 1987 were regarded as officers.
There could thus be no conparison between these two
cat egori es of persons. These two categories were unequal and
respondents could not, in-law, nake any grievance of
di fferent principles were adopted in the fixation of their
respecti ve pay scal es.

The effect of the H.gh Court Judgment is that the
fixation of pay of post 1st January, 1987 Junior Foremen (W
like the respondents in the revised officers pay scal es has
been done on the basis of their revised grade of Rs. 1580 -
2842. On the other hand the fixation of pay of pre 1st
January, 1987 Junior Foreman (W has been done on the basis
of unrevised officers grade of Rs. 960 -1610 after giving
thema fitment of Rs. 400/-.- The direction to.grant the
additional fitment benefit of Rs.400/- to the post of 1st
January, 1987 Junior Forenen (W whose pay has been done on
revised on the basis of the grade of Rs. 1580 - 2842, woul d
result in an undue and unjust double advantage would in
effect, be a reverse discrimnationin as rmuch as it the
judgnent of the High Court is given effect to then the
respondents woul d get nore enolunents than their seniors who
were placed in the officers scale prior to 1st  January,
1987. It has been rightly contended on behalf of the
appel l ants that the Hi gh Court’s judgnent will result in
the treatment of the wunequals as equals, which was clearly
not contenpl at ed.

Apart from the fact that these two classes of the
enpl oyees are different and are governed by different rules,
it is opento the State or appellants to change t he
conditions of service unilaterally. As observed in the State
of West Bengal and O's. Vs. Ratan Behari Dey and Os.
[(1993)] 4 SCC 63] at page 65 " the enployer has the
undoubt ed power to revise the salaries and/or the pay scal es
as also termnal benefits/pensionary benefits. The power to
specify a date from which the revision of pay scales of or
term nal benefits/pensionary benefits, as the case may be,
shall take effect is a conconmtant of the said power. So

| ong as such date is specified in a reasonabl e manner, i.e.

wi thout bringing about a discrimnation between sinilarly
situated persons, behalf." In the present case the rules
regardi ng fixation of pay of the officers and of the workers
were different. Wth effect from 1st January, 1987,

therefore, fresh fixation had to take place. Wrkers and
officers belong to two different and distinct classes. The
respondents who were not officers as on 1st January, 1987
could not claimparity wth the persons who were in the
category of officers as on that date. This being so the
appel l ants could fix the pay scale of worknmen on his
appoi ntnent after 1st January, 1987 in the officer class on
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a principle different than one which was adopted in revising
the pay of an of ficer who was adopted in revising the pay
of an officer who was in position as on 1st January, 1987.
Wereas with regard to the respondents it would be a case
of initial fixation of their salaries on their placenent in
the officers grade, in the case of pre 1st January, 1987
Junior Foremen it would be a matter of revision of their
salaries in the sane grade. It was open to the appellants to
follow different principles in these two cases.

There is also considerable force in the contention of
Sh. V.R Reddy, learned Additional Solicitor General
appearing for the appellants, that the Hi gh Court ought not
have granted relief to ‘the respondents which they had not
even prayed for in as much as relief prayed for in the wit
petition was only with regard to adjustnent of the
personal pay against the -incremental benefits. But as the
case had been argued at | ength on the points decided by the
H gh Court, we need not advert further on this aspect.

From't he aforesaid discussion it follows that para 5.3
of the Ofice Menorandum dated 13th April, 1991 which
contained the principle on the basi's of which pay of the
respondents was fixed in the  |owest scale of the officers
grade, is not invalid and'the H gh Court fell in error in
striking it down. ~ Thi s appeal is accordingly allowed, the
judgrment of the High Court is set aside the effect of which
could be that the wit petition filed by respondents to 23
is dismssed. The parties will bear their own costs.




