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ACT:
Fundanental Rights-Freedom of Association-H ndi Sahi tya
Sanmel an, a regi stered soci et y-Par| i-anent enacti ng
| egi sl ation decl aring Sammel an as of nati ona
tance-Power to frame rules to admt new nenbers
wi thout consent of original. nenbers of Society | f

infringes right to form Associ atiion of original nembers of
society- Transferring properties of Society to  Sanmel an
while Society kept in existence- If infringes right to hold
property-Constitution of India Article 19 (1)(c) ~and (f)
cls. (4) and (5)-H ndi Sahitya Sanmel an Act, 1962.

HEADNOTE

The Hindi Sahitya Samel an (hereinafter referred to as the
Soci ety) was a registered society founded f or t he
devel opnent and propagation of Hindi. After a nunber of
years of its successful working differences arose between
its nenbers and this resulted in litigation. in 1956 the
Utar Pradesh |egislature passed the U P. Sahitya  Samel an
Act, under which a statutory body was created under the nane
of Hi ndi Sahitya Sanmelan. This act was declared void by
the Allahabad H gh Court as violating the freedom of
associ ation guaranteed under article 19(1)(c) of t he
Constitution. Thereafter, Parlianment enacted the H nd
Sahitya Samrel an Act, 1962l egislating wunder entry 63,

list | of the Seventh Schedul e decl ari ngt hat "t he
institution known as the Hindi Sahitya Samelan is an
institution of national inmportance"”. By the Act a statutory

sammel an was constituted as a body corporate by the name of
the Hindi Sahitya Samrel an. Under s. 4(1) of the Act the
Sanmel an was to consist of the first nmenbers of the Society
and all persons who mght becone nenbers thereafter in
accordance with the rules made in that behalf-by the first

i mpor
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Governing Body to be constituted by the Central Governnent
by notification. The Act provided, for wvesting in the
Sanmel an of all property novable or imovable, of or
bel ongi ng to the society.
Petitions wunder Article 226 in the Hgh Court and under
Article 32 in this Court were filed challenging the
constitutionality of the Act mainly on the ground that the
Act interfered wth the right of the petitioners to form
associ ation under Article 19(1) (c) of the Constitution.
The High Court held that since all the nmenbers of the
soci ety had al so becone nenbers of the Samel an under the
Act, there was no infringement of the right to form
associ ati on. In the appeal and in the petition under
Article 32, the respondent contended that having declared
the old Hindi Sabitya Sammelan, which was a society
regi stered under the Societies Registration Act, 1860 as an
institution of national inmportance, Parlianment has proceeded
to legislate inrespect of it under entry 63 of List | of
the Seventh Schedule in order that its admnistration my
not suffer as a result of the quarrels that were going inter
be between the nenbers of the society; it was for this
purpose that a first Governing Body was constituted to take
over the managenent tenporarily; the Act was designed to
reconstitute the Sammelan in such a manner that it could
worm successfully /and without difficulties; and in naking
provisions for this purpose all nenbers of the old society
wer e included as nenbers of the Sammelan

841
so that their right to form association may not be taken
away from them Alternatively the respondent took up the
position that the Act no where specifically |aid down that
the society shall stand dissolved while it constituted a new
Samel an and therefore, it should be inferred that while the
society still continued to exist initsoriginal form the
aw has brought into existence a new Sanmel an to which al
the functions and the properties etc.-of the society have
been passed. Allowi ng the petition and the appeal
HELD : Under s. 12(1) (a) very wide powers are given to the
first governing body to make rules . in respect of matters
relating to menber ship including qual i fications and
disqualifications for menbership of the Sammelan. Under
this power the rules framed could nake provisions  for
adm ssi on of persons as nmenbers whomthe original nmenbers of
soci ety may never have liked to admit in their Society. The
nunber of such new nenbers could even be so large as to
| eave the original menbers in a small mnority with the
result that those nenbers. could become totally ineffective
in the society. Thus the Samel an which has' cone into
exi stence, is not identical-with the Samrelan which was a
regi stered society under the Societies Registration /Act.,
This is clear interference with the right to forma  society
whi ch has been exercised by the menbers of the Society by
formng the Society with its constitution under which  they
were nenbers. The Act does not nerely regulate the adm-
nistration of the affairs of the Society; what it does is to
alter the conposition of the society itself. The result of
this change in conposition is that the nmenbers, who
voluntarily forned the society are now conpelled to act in
that Association with other nmenbers who have been inposed as
menbers by the Act and in whose adnission to menbership they
had no say. The right to form association necessarily
inplies that the persons form ng the society have also the
right to continue to be associated with only those whom t hey
voluntarily adnmit in the association. Any law by which
menbers are introduced in the voluntary association wthout
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any option being given to the nenbers to keep them out or
any |aw which takes away the nenbership of those who have
voluntarily joined. it will be a law violating the right to
form association. [847 H, 849 C E

The right guaranteed by Article 19(1)(c) cannot be confined
to the initial stage of formng an association. if it were
to be so confined, the right woul d be neani ngl ess because as
soon as an associationis forned, a law my be passed
interfering with its composition so that the association
formed may not be able to function at all. The right can be
effective only if it is held to include within, it the right
to continue the association wth its conposition as
voluntarily agreed wupon by the persons form ng the
association. And, Article 19(4), on the face of it, cannot
be called in aid to claimlidity for the Act. Therefore the
provi si oncontai ned i n"the Act for reconstituting the society
into the Sammelan is void. The whol e Act becomes
ineffective in as nmuch as the formation of the new Sammel an
is the very basis for all the other provisions in the Act.
[849 F-H, 851 E]

O K. Chosh and Another v. E. X. - Joseph, [1963] SUppl. 3
S.CR 789; State of Madras v.- V. G Row, [1952] S.C. R 597
and V. G Row v. The State of Madras, A l.R 1951 Mad. 147,
referred to.

The alternative subm ssion cannot be accepted as ensuring
the validity of the Act. First, the specific case taken

by the respondent has been, that the Actreconstitutes

the Society and does not create a separate and independent
body in the form of ‘a new Samrel an.~ Secondly, even if it be
acceptedthat a new Sanmel an has been constituted, the
guestion of -

842

| egi sl ative conpetence of Parlianment to pass such a'law wll
ari se. The Sammelan is itself a body corporate and that
Samel an  has never been declared as an institution of
nati onal i mportance. The only institution that ' was so
declared was the society which, of course, earlier carried
the same nane as the new Sammel an. Par | i ament was,

therefore, not conpetent to legislate in respect of this
newly constituted Sammelan which at - no stage has been
declared as an institution of national inportance.. Thirdly,
if it were to be held that Parliament passed this Act so as
to transfer all the properties and assets of the Society to
the Sammelan, the Act would contravene Article 19(1)(f)  of

the Constitution. The Sammelan is a new, separate and
di stinct legal entity fromthe Society. The Society is thus
deprived of all its properties by the Act and such a |aw

depriving the Society of its properties altogether cannot be
held to be a reasonable restriction in the public interest
on the right of the society to hold the property. The
applicability of Article 19(1(f) is on the assunption that

the old Society still exists as it was and yet its
properties have been transferred to the Sammel an. If  the
Society still exists, so does its Governing Body in whom

the property of the Society vested. The Act thus deprives
the nenbers of the Governing Body of the property which
still continued to vest in themin spite of the passing of
the Act. This total deprivation of property instead of
regul ating the managenent of the affairs of the Society of
its property cannot clearly be justified as a reasonable
restriction in public interest. If the lawis passed not
nerely for ensuring proper managenent and adm nistration of
the property, but for totally depriving the persons, in whom
the property vested, of their right to hold the property,
the law cannot be justified as reasonable restriction under
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Article 19(5). [852 B-H 853 E-854 A

The Board of Trustees, Ayurvedic and Unani Tibia College,
Del hi v. The State of Delhi & Anr. [1962] Suppl. | S.CR
156; referred to.

JUDGVENT:
ORI Gl NAL JURISDICTION: Wit Petition No. 91 of 1964.
Petition under Art. 32 of the Constitution of India for the
enforcenent of fundamental rights and Cvil Appeal No. 358
of 1966.
Appeal by special |eave fromthe judgnent and order dated
Septenber 9, 1963 of the Allahabad High Court in Cvil Wit
Petition No. 1885 of 1962.
J.P. Goyal and Raghunath Singh, for the petitioner (in
WP. No. 91 of 1964).
A. K. Sen, J. P. Goyal -and Raghunath Singh, for the appel -
lants (in C A No. 358/66).
B. Sen and S. P. Nayar, for respondent No. 1 (in WP. No.
91 of 1964) and respondents Nos. 3 and 4 (in C. A No. 358 of
1966) .
N.N. Sharma, for respondent - No. 2 (in WP. No. 91/64) and
respondents Nos. 16 and 17- (in C. A No. 358/66).
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The Judgrment of the Court was delivered by
Bbargava, J.-This wit petition and the appeal challenge the
validity of the H.ndi Sahitya Sanmelan Act No. 13 of 1962
(hereinafter referred to as "the Act"). The facts |eading
up to the passing of this enactnment are that, in the vyear
1910, some em nent educationists assenbled at Banaras and
founded an Association for the devel opnment of H ndi and its
propagati on throughout the country. ~This  Association was
named as the H ndi Sahitya Sammelan. On the 8th January,

1914, it was registered as a Society under the Societies
Registration Act No. 21 of 1860, with Head Ofice at
Al | ahabad, under the nane of Hu.ndi Sahitya Samrel an. The
rules and bye-laws of the Society |laid down the objects of
this Association and the manner of its working. I't had
three classes of menbers, viz., special nmnenbers (Vishisht
Sadasya), permanent nenbers (Sthayi Sadasya), and ordinary

menbers (Sadharan Sadasya). Under the bye-laws, apart from
the original nenmbers constituting the Society, further nmem
bers could be adm tted under these three classifications on
being elected by the working conmittee of the Society.
Under the Rules and bye-laws of the Society, other bodies
could be constituted for carrying on activities of the
Soci ety. These included a Governing Body, 'a Wrking

Conmittee, a Hindi University Council, Literary Counci
(Sahitya Samiti), Library Commttee, Parchar Samti and
Rashtriaya Bhasha Prachar Samiti. Through the agencies of

these various Conmittees, the Society carried on the work of
devel opnent and propagati on of Hindi, of spreading the use
of Devnagri scrip, of holding exam nations, and of confer-
ring Degrees for proficiency in Hindi. The Society owned
| anded properties and buildings at Allahabad as well as at
some other places such as Warding, and was hol di ng
considerable funds for carrying on its activities. The
Soci ety worked very successfully for a nunber of years. It
appears that in the year 1950, sone differences arose
bet ween the nenbers of the Society, and attenpt was nade to
alter the constitution, of the Society. while one section
wanted the alterations, another section was opposed to it.
This resulted in litigation. Three different suits were
instituted in the civil Courts at Allahabad in this
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connection and injunctions were sought by one party against
the other. Utinmately, the Court appointed a Receiver.
In view of- these circunstances, the U P. Legislature passed
an Act known as the U.P. H ndi Sahitya Sammrel an Act No. 36
of 1956, under which a statutory body was created under the
nane of Hi ndi Sahitya Samel an, and the word "Sammel an” was
defined as referring to the Hindi Sahitya Sanmmel an constitu-
ted under the Act. Under that Act. Under that Act, the
mana-
844
genent and properties of the original Hindi Sahi tya
Sammel an, which was a registered Society, were to be taken
over by the new statutory Sammel an. That Act was, however,
declared void by the Al lahabad H gh Court on the ground
that Act had nmade the original Samrel an cease to exist and
provided for the constitution of a new Sanmel an wunder its
terns in which the nmenbers of the original Sammel an had no
say, so that Act infringed the right of the nenbers of the
original /Sammel an of form ng an association guaranteed by
Art. 19 (1) (c) of the Constitution. It was further held
that Act was not saved under Art. 19(4) of the Constitution
Thereafter, the present Act, now challenged in this wit
petition and the appeal, was passed by Parlianent under
Entry 63 of List |1 of the Seventh  Schedule to the
Constitution. The Act itself, in section 2, contained the
necessary declaration to give |legislative conmpetence to
Par | i ament under that Entry.
The Act first contained in section 2-a declaration in the
foll owi ng words : -
"Whereas the objects of the institution known
as the Hndi Sahitya Samelan which has its
head office at Allahabad are such as to nmake
the instituation one of national inportance,
it is hereby declared that the institution
known as the H.ndi Sahitya Sammelan is an
institution of national inportance."
Having declared this institution as an institution of
nat i onal i mportance, th.-, Act proceeded to defi ne
"Sammel an" as nmeaning the institution known as - the  Hind
Sahi tya Sammel an i ncor porated under this Act, while the word
"Society" was defined to mean "the Hndi Sahitya Sanmelan
which has its head office at Allahabad and is registered
under the Societies Registration Act, 1860." Under section
4(1) of the Act, the Sannnel an was constituted which was to
consi st of the first nmenbers of the Sammel an and all persons
who may hereafter become menbers thereof in accordance with
the rules made in that behalf. This statutory Sammel an was
constituted as a body corporate by the nane of the Hind
Sahi tya Samrel an, and under sub-section (2) of section 4, it
was to have perpetual succession and a compn seal with
power, subject to the provision of the. Act, to -acquire,
hol d and di spose of property and to contract and to sue and
be sued by that name. The Head Office of the Samel an was
to be at Allahabad. Under subs.(4) of section the first
nmenbers of the Sammel an were to consist of persons who,
i medi ately before the appointed day. -
(a) were special nenbers (Vishisht Sadasya)
of the Society;

8 45
(b) (were. life nenbers (Sthayi Sadasya) of
the Society.
(c) had been Presidents of the Society; or
(d) wer e awar ded t he Mangl a Prasad

Paritoshi k by the Society.
This sub-s. (4) of section 4 was anmended retrospectively
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with effect fromthe date that the Act cane into force by
the Hindi Sahitya Samrel an (Anmendnent) Act No. 1 of 1963,
and the first nenbers of the Sammelan were, wunder this
amendnent, decl ared to be-
(a) all persons who, inmmedi ately before the
appoi nted day, were nenbers of the Society;
(b) all persons who, before that day, had
been Presidents of the Society; and

(c) all persons who, before that day, were
awarded the Mangla Prasad Paritoshik by the
Soci ety.

It is not necessary to give in detail the other provisions
of the Act, except that it may be nmentioned that the Act
provi ded for vesting of all property, novable or imovable,
or, belonging to the Society in the Sammelan, transferring
all rights and Liabilities of the Society to the Sammelan,
converting reference to the Society in any law to the
Sanmel an, = and other siml|ar necessary provisions. The Act
itself did not nake any provision for the future nenbership
of the '‘Sammel an; but, under section 12(1) (a), the first
CGoverni ng-Body of the Samel an was directed to nmake rules in

respect of matters relating to nenbership, i ncl udi ng
qualifications and disqualifications For menbership of the
Sanmel an. The first CGoverning Body was to be constituted

under section 8 /and” was to consist of a Chairman, a
Secretary and 13 other nenbers. This Governing Body was to
be constituted by a notification in the Oficial Gazette by
the Central Governnent. The thirteen nenbers were to be
chosen as follows : -
(1) one nmenber to represent the Mnistry of
the Central Governnent dealing with
educati on;
(ii)one nmenber to represent the Mnistry of
the Central CGovernnment dealing with finance
(iii)not nore than three nmenbers from anong
the former Presidents of the Society; and
(iv)the remaining nunber from anbng persons
who are, in the opinion of the Central Govern-

846

ment, enminent in the field of H ndi |anguage

or Hindi literature.
It was this first Governing Body which was to make rules on
all matters relating to nmenbership of the Sammrel an under
section 12 (1 )(a) of the Act. These rules were not have
effect until they were approved by the Central. CGover nment
and were published by the first Governing Body in such
manner as the Central Governnent may, by order, direct. A

copy of the rules was also to be laid before each House of
Parliament. Counsel for respondent No. 1 placed before us a
copy of the rules which, according to him have been nade by
the first Governing Body with the approval of the Governnent
and have been published as required. The Rules cone into
force on 1st of February, 1971. The petition under Art. 32,
and the petition under Art. 226, out of which the civil

appeal arises, were both noved nuch earlier and long before
these Rules were framed. These petitions challenged the
validity of the Act, without taking into account the actua

Rules framed, nmainly on the ground that he Act had
interfered with the right of the petitioners to form
associ ation Linder Art. 19(1)(c) of the Constitution and was
not protected by Art. 19(4). In the petition before the
Al | ahabad High Court, the Court held that, since all the
nmenbers of the Society had also becone nenbers of the
Sammel an under the Act, there was no infringenment of the
right to formassociation, so that the Act could not be
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declared invalid on that ground. The wit petitionin this
Court has been filed by only one nenmber of the Society,
while the petition in the H gh Court and the appeal against
the judgnent of the High Court, which is before us, were
filed by the original Hi ndi Sahitya Samel an as one party
and 72 nenbers of that Sanmel an joining as other petitioning
parties. ’'In the civil appeal, thus, the grievance that the
Act ha$ infringed the fundanmental right has been put forward
both by the Society itself as well as by 72 of its nenbers,
i ncl udi ng nenbers of the Wrking Cormmttee and the Governing
Body of the society. They have all cone up to this Court
against the decision of the H gh Court in this appeal by
speci al | eave.

In the counter-affidavits filed on behal f of the respondents
in the wit petition before the H gh Court as well as in the
wit petition in this Court, the position taken up was that
the Act, in fact, does not deprive the Society and its
menber s of any rights which they had under the constitution
of the Society and did not interfere with their right of
associ ati'oninasnuch as all the nmenbers of the Society have
been included as menbers of the Sammel an under the Act. The

H gh Court, in fact, dismssed the wit petition on
accepting this submssion put forward on behalf of the
respondents. In the argunents before us, |earned counse
for

847

respondent No. 1, however, took UP a different position and
urged that the Act keeps the Society in-tact as it was,
where a new Samel anis constituted under the Act for the
pur pose of managi ng the institution which has been decl ared
as an institution of national inportance. He put this
aspect of the case in the forefront, but, in t he
alternative, he also argued the case on the basis of the
position taken wup in the counter-affidavits in the High
Court and in this Court as nmentioned above. W consider it
convenient to first deal with the case as was specifically
put forward in the counter-affidavits. In these /counter-
affidavits, the position taken up.is that, having  declared
the old Hndi Sahitya Samelan; which was a  Society
regi stered under the Societies Registration Act, 1860, as an

tution of nati onal imnportance, Par | i ament has
proceeded to legislate in respect of it under Entry 63 of
Li st I of the Seventh Schedule in order t hat its

adm nistration nmay not suffer as a result of the quarrels
that were going on inter-se between the ~nenbers of the
Soci ety. It was for this purpose that a first Governing
Body was constituted to take over t he managemnent
tenmporarily. The Act was designed to reconstitute the
Sammel an in such manner that it could work successfully and
without difficulties and, in naking provision for/ this
purpose, all nenbers of the old Society were included as
menbers of the Sammelan, so that their right of ‘formng
association nmay not be taken away fromthem The Society
was never dissolved; instead of the Society remaining a body
regi stered under the Societies Registration Act, it —was
converted into a statutory Sammel an under the Act.

I't, however, appears on exanination of the provisions of the
Act that the Sammel an under the Act is conposed not only of
persons, who were nenbers of the Society, but of others who
have been given the right to be nenbers of the Samel an
without the consent of the preexisting nenbers. Under
section 4(4) itself, as retrospectively anended in 1963,
apart from persons, who were nenbers of the Society, others,
who have been nmade nenbers of the Sammel an, are all persons
who, before that day, had been Presidents of the Society and

i nsti
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all persons who, before that day, were awarded the Mangla
Prasad Paritoshik by the Society. These nenbers have been
added without any option being available to the existing
menbers of the Society to elect or refuse to elect them as
menbers which was the right they possessed under the
constitution of the Society itself. Further, under section
12 (1) (a), very wde powers were given to the first
CGovernor Body to make rules in respect of matters relating
to menber shi p, i ncl udi ng qual i fications and
disqualifications for menbership of the Sammelan. Under
this power, the rules framed coul d make

10- L1100 SupC 71
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provision for adm ssion of persons as nenbers whom the
original nenbers of the Society may never have liked to

adnmit in their Society. ~The nunber of such new nmenbers
coul d even be so large as to | eave the original menbers in a
small  mnority ~with-the result that those nenmbers could
become totally ineffective in the Society. Even in the
Rul es actually framed, there is provision for adm ssion of
menbers under-various classes. ~In addition to the persons
mentioned in section 4(4) of the Act, Rule 6 proVides for
menbership of persons who may become Sabhapatis of the
Sammel an for any annual session subsequent to the Act com ng
into force, and persons who may be awarded Mangala Prasad
Paritoshi k subsequent to the Act coming into force. Under
Rules 7, 8, and 9, new Vishisht Sadasyas, Sthayi Sadasyas,
and Sadharan Sadasyas can be admitted to the nenbership of
the Sammel an on paynent of Rs. 1,000/- or Rs. 300/-, as the
case may be. This adm ssion to nenbership,  according to

the Rules, wll be nmade by the new Karya Samti to be
el ected under the Rules and not by the Working Conmittee of
the original nenbers of the Association. Furt her, . under

section 7(2) of the Act, the Governing Body of the new
Sammelan is to consist of such nunmber of persons, not
exceeding 55, as the Central Government may from tine to
time determne; and out of these, a nunber not exceeding 7
are to be nominated by the, Central Governnent from  anobng
educations of repute and em nent Hndi schol ars. These 7
nom nees are to be chosen by the Central Governnment and on
becom ng, nenbers of the Governing Body, under Rule. 11 they
becorme nenbers of the Samrel an. Under Rule 10, educationa

institutions can also be adnmtted as Sanstha Sadasyas of the
Sanmel an by the new Karya Samti and, thereupon, a
representative of each of such institution has right to
participate in" proceedings of the Samrel an, exercising al

the rights of a nmenber. It will, thus, be seen  that the
Samel an, which has cone into existence under the Act, is
not identical with the Sammel an which was registered  as a
Soci ety under% the Societies Registration Act. 1860.

Certai n persons have been added as nenbers by the Act and by
the Rules. Admission of future nenbers is no |longer at the
choice of the original nenbers who' had formed the ‘Asso-
ci ation, Persons, in whose adm ssion as nmenbers the nenbers
of the, Society, had no hand, can becone nenbers and get the
right of associating with themin the Sammel an, wi thout the
original menbers having any right to obecti. this is clear
interference with the right to forman association which
had been exercised by the nenbers of the Society by formng
the Society wth its constitution, under which they were
menbers and future nenbers could only cone in as a result of
their choice by being elected by their Wrking Comittee.
W are wunable to agree with the H gh Court that the new
Sammel an, as constituted under the Act,

849
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is identical wth the Society and that all the rights of
forming an association, which were being exercised by
nenbers of the Society, have been kept in-tact wunder the
Act .

It was argued that the right guaranteed by Article 19 (1 (c)
is only to forman association and, consequently, any
regul ation of the affairs of the Association, after it has
been fornmed, will not anpbunt to a breach of that right. It
is true that it has been held by this Court that, after an
Associ ation has been forned and the right under Art. 19 (1)
(c) has been exercised by the nenbers formng it, they have
no right to claimthat its activities nmust also be permtted
to be carried on in- the manner they desire. Those cases
are, however, inapplicable to the present case. The Act
does not nerely regulate the administration of the affairs
of the Society, what it does is to alter the conposition of
the Society itself as we have indicated above. The result
of this change in conpositionis that the nmenbers, who
voluntarily formed the Association, are now conpelled to act
in that Association with other nenbers who have been i nposed
as nenbers by the Act and in whose adnission to nmenbership
they had no say. Such alteration in the composition of the
Association itself <clearly interferes with the right to
continue to function as nmenbers of the Associati on which was
voluntarily forned by the original founders. The right to
form an association, in our opinion, necessarily, inplies
that the persons forming the Associ ation have al so the right
to continue to be associated with only those whom they
voluntarily, admt in the Associate on. Any law, by which
menbers are introduced in the voluntary Association w thout
any option being givento the nenbers to keep themout, or
any |aw which. takes away the nenbership of those who have
voluntarily Joined it, will be a lawviolating the right to
form an association. |If we were to accept the submnission
that the right guaranteed by Art. 19 ( 1) (c) is confined
to the initial stage of form ng an Association and does not
protect the right to continue the Association wth the
nmenbership, either chosen by the founders or regulated by
rules made by the Association itself, the right- would be
nmeani ngl ess because, as soon as an Associationis formed, a
| aw may be passed interfering with its conposition., so that
the Association formed may not be able to function at all
The right can be effective only if it is held to _include
within it the right to continue the, Association wth “its
conposition as voluntarily agreed upon by the persons
form ng the Association. This aspect was recognised by this
Court though not in plain words, in the case of O K Ghosh
and Another v. E. X Joseph("). The Court, in that case.
was considering the validity of Rule 4 (B) of the Centra

Cvil Service,,, (Conduct) Rules, 1955, which laid down
that:
(1)[1963] Supp 3 S.C R 789.
850
"No Governnent servant shall join or continue

to be a nmenber of any Service Association  of
Gover nment servants

(a)which has not, within a period of six
nont hs from its formation, obtained t he
recogni tion of the CGovernment under the Rules
prescribed in that behal f; or

(b)recognition in respect of which has been
refused or withdrawn by the Governnent under
the said Rules."

This Court held: -

"It is not disputed that the fundanenta
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rights guaranteed by Art. 19 can be cl ai ned by
Governnent servants. Art. 33 which confers
power on the Parlianment to nodify the rights
in their application to the Armed Forces,
clearly brings out the fact that all «citizens
i ncl udi ng Government servants, are entitled to
Claimthe rights guaranteed by Art. 19. Thus,
the wvalidity of the inpugned rule has to be
judged on the basis that the respondent and
hi s co- enpl oyees are entitled to form
Associ ations or Unions. It is clear that Rule
4-B inposes a restriction on this right. It
virtually 'conpels a Governnent servant to
withdraw his nenbership of t he Service

Associ ati on of Governnent Servants as

soon as
recognition accorded to the said citation is
withdrawmn or if, after the Association is
formed, no recognition is Aaccorded to it
wi thin six nonths. |n other words, the right
to forman Association is conditioned by the
exi stence ~of the recognition of the said
Associ ati on by the CGovernnent. | f t he
Associ‘ati on obtains the recognition and
continues to enjoy it, Governnment servants can
becone nmenbers of the said Association; if the
Associ ation does not secure recognition from
the Government or recognition granted to it is
wi t hdrawn, CGovernment servants nust cease to
be the menbers of the said Association. That
is the plain effect of the inpugned rule."
The Court in the above passage, thus, accepted the principle
that the GCovernnent servants, who nmay  have forned an
Associ ation. could not, be conpelled toresign from it by
i mposition of a condition of recognition of this Association
by the Governnment and that if the Governnent servants are
required to cease to be nenbers that would be a violation of
the right under Art. 19 (1) (c). ~The Court, of course, in
that case, further proceeded 'to exam ne whether such a
restriction on the right could be justified under
851
Art. 19(4) or not. That case, thus, supports our view -that
the right to forman Association includes the right to its
continuance and any law altering the conposition of the
Associ ation compulsorily will be a breach of the right to
formthe Association.
This Court had al so proceeded on the sanme basis in the case
of State of Madras v. V. G Row(1l). Though this aspect. was
not «clearly brought out in the judgnent, the point, ~ which
cane up for consideration, was decided on the basis/ that
persons formng, an Association had a right under “Art. 19
(1) (c) to see that the conposition of the Association
continues as voluntarily agreed to by them That decision
was given in an appeal froma judgnent of the H gh Court  of

Madras reported in V. G Row,v. The State of Madras(2). In
the High Court, this principle was clearly formulated by
Raj amannar, C. J., in the follow ng words : -

"The word "form therefore, nust refer not
only to the initial comencenent of t he
associ ation, but also to the continuance of
the association as such."
The Act, insofar as it interferes with the conposition of
them Society in constituting the Sammel an, t herefore,
violates the right of the original nmenbers of the Society to
form an associ ati on guaranteed under Art. 19(1) (c).
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Article 19(4), on-the face of it, cannot be called in aid to
claim validity for the Act. Under Art. 19(4), reasonable
restrictions can be inposed only in the interests of the
sovereignty and integrity of India, or in the interests of
public order or norality. It has not been contended on
behal f of the respondent, nor could it be contended that
this alteration of the constitution of the Society in the
manner laid down by the Act was. in the interests of the
sovereignty and integrity of India, or in, the interests of
public order or nmorality. Not being protected under Art.
19(4), if nust be held that the provision contained, in the
Act for reconstituting the Society into the Sammelan is,

voi d. Once that section is declared void, the whole Act
becones. ineffective inasmuch as the formation of the new
Sammelan is the very basis for all the other provisions

contained in the Act.

In view of this position emerging in the course of argu-
ments, ~ M. B. Sen put forward an entirely different and
alter-native case before us which we have mentioned earlier

The. position he took up was ‘that the Act nowher e
specifically lays. down that the Society snall st and
di ssol ved, while it ~does -constitute a new Sanmel an.

According to him therefore, it should

(1) [1952] S.C.R 597.

(2) AI.R 1951 Mad. 147.

852

be inferred that, while the Society still continues to exi st
inits original form the |law has brought into existence a
new Sammel an to which all the functions, properties, etc. of
the Society have passed under the Act. There are three
reasons why this alternative subm ssion cannot be  accepted
as ensuring the validity ,of the Act. The first is that the
specific case taken by the respondents has been that the Act
reconstitutes the Society and does not create a separate and

i ndepedent body in the formof a new  Samel an. Secondl vy,
even if it be accepted that a new Sanmrelan has been
constituted by the Act, the question will ,arise of the

Legi sl ative conpetence of Parliament to pass such’ :a |aw
Constitution of Societies is under List 11 of the Seventh
Schedul e. Parliament purported to -exercise |legislative
power under Entry 63 of List | on the basis of a declaration
t hat the H ndi Sahitya Sanmmel an, Allahabad was an
institution of national inportance. The institution that
was declared was the Society itself. It was not~ a case
where the Society could be distinguished from some other
institution which nmight have been declared as an institution
of national inportance There can, of course, be cases where
a Society may be running a college, a school or sone other
like institution, in which case Parliament may declare /that
particular institution as of national inportance, ~wthout
declaring the Society as such In the present case, what
section 2 of the Act did was to declare the Society  itself
as an institution of national inportance, and, consequently,
Parliament became conpetent to legislate in respect of the

Soci ety. On the interpretation now sought to, be put
forward, the Act keeps that Society in-tact, but deprives it
of all its functions and properties and transfers themto "a

new y constituted body, viz., the Sanmel an, as defined under
the Aet. This Sammelan is itself a body corporate, and that
Sanmel an has never been declared as an institution of
nat i onal i mport ance. The only institutaion that was
decl ared as of national inportance was the Society which, of
course, earlier, carried the sane name as the new Sammel an.
Parliament was, therefore, not conpetent to legislate in
respect of this newy constituted Sammel an which, at no
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stage, had been declared as an institution of nationa
i mportance. The third reason why this subm ssion nust be
rejected, is that, if we were to hold that Parlianent pased
this Act so as to transfer all the properties and assets of
the Society to the Samrel an, the Act would contravene Art.
19(1)(f) of the Constitution. On this interpretation, what
the Act purports to do is to take away all the properties of
the Society, leaving the Society as an existing body, and
give them to the new Sammelan. This Samelan is a new,
separate and distinct legal entity fromthe Society. The
Society is, thus’ deprived of all its properties by the
Act. Such a |l aw depriving the Society of its properties al-
8 53

together cannot be held to be a reasonable restriction in
the public interest on the right of the Society to hold the
property. The property, under section 5 of the Societies
Regi stration Act, 1860, vested in the Governing Body of the
Soci ety. The nenbers of the Governing Body, therefore had
the right to hold the property under Art. 19(1)(f) and they
havi ng been deprived of that property have rightly
approached the Courts for redress of ‘their grievance.

In this connection counsel for the respondents relied on
decision of this Court in The Board of Trustees, Ayurvedic
and Unnanii Tibia College, Delhi v. The State of Del hi and
Anot her (1), where the Board of Trustees of the Ayurvedi ¢ and
Unani Tibbit College, Delhi was dissolved by the Tibbia
Col l ege Act, 1952, and the property, which had vested in the
Board of Trustees, passed to the newy constituted Board
under the inpugned Act. The Court held that there was no
violation of the fundanental rights guaranteed by Art.
19(1)(f) or Art. 31 That decision, however, proceeded on the
basis that the property of the original Society registered
under the Societies Registration Act had vested in the Board
of Trustees which had been dissolved “and the property,
thereafter, did not vest in the menbers of the Society in
view of the provisions of the Act of 1860. In these
circunstances, it was held that no one could conplain that
his right to property under Art. 31 or his right to hold the
property under Art. 19 (1) (f) had been violated by the

i mpugned Act. In the present case, the applicability of
Art. 19(1)(f) is being considered by us on the -assunption
that the old Society still exists as it was and, yet all its
properties have been transferred to the Sammel an. I'f the
Society still exists, so does its Governing Body -in whom
the property of the Society vested. The Act’, thus,

deprives the nenbers of the Governing Body of the property
which still continued to vest in them in spite of the

passing of the Act. This total deprivation of property,
i nstead of regulating the nanagenent of the affairs of the
Society or its properties, cannot clearly be justified as a
reasonabl e restriction in public interest. It is true that,
at the tine when the Act was passed, litigation was going
on between the nmenbers of the Society, and the affairs of
the Society were probably in a ness. The renedy, however,
could not lie in depriving the Society of its property
al together. Reasonable restrictions could have been i nposed
so as to ensure the proper preservation of the property of
the Society and its proper managenent. |If the law is passed
not merely for ensuring proper managemnent and
adm nistration of the property, but for totally depriving
the persons, in whomthe property vested, of their

(1) [1962] Suppl. | S.C.R 156.

854

right to hold the property, the | aw cannot be justified as a
reasonabl e restriction under Art. 19(5). Consequently, even
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on this alternative position taken up by counsel for the
respondents, the Act cannot be held to be valid.
As aresult, the petition and the appeal are both allowed

with costs. The Act is declared to be invalid, so that
there wll be restraint on the concerned bodies, including
the Union Government, fromtaking or continuing any action
under the Act.There will be one hearing fee.
R K P.S. Petition and Appeal all owed.
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